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The  History  of  Institutions  cannot  be  mastered, — can 
scarcely  be  approached, — without  an  effort.  It  affords  little 
of  the  romantic  incident  or  of  the  picturesque  grouping  which 
constitute  the  charm  of  History  in  general,  and  holds  out 
small  temptation  to  the  mind  that  requires  to  be  tempted  to 
the  study  of  Truth.  But  it  has  a  deep  value  and  an  abiding 
interest  to  those  who  have  courage  to  work  upon  it.  It 
presents,  in  every  branch,  a  regularly  developed  series  of  causes 
and  consequences,  and  abounds  in  examples  of  that  continuity 
of  life,  the  realisation  of  which  is  necessary  to  give  the  reader 
a  personal  hold  on  the  past  and  a  right  judgment  of  the 
present.  For  the  roots  of  the  present  lie  deep  in  the  past, 
and  nothing  in  the  past  is  dead  to  the  man  who  would  learn 
how  the  present  comes  to  be  what  it  is.  It  is  true,  Consti- 
tutional History  has  a  point  of  view,  an  insight,  and  a  language 
of  its  own;  it  reads  the  exploits  and  characters  of  men  by 
a  different  light  from  that  shed  by  the  false  glare  of  arms, 
and  interprets  positions  and  &ct8  in  words  that  are  voiceless 
to  those  who  have  only  listened  to  the  trumpet  of  fame.'  The 
world's  heroes  are  no  heroes  to  it,  and  it  has  an  equitable 
consideration  to  give  to  many  whom  the  verdict  of  ignorant 
posterity  and  the  condemning  sentence  of  events  have  con- 
signed to  obscurity  or  reproach.  Without  some  knowledge 
of  Constitutional  History  it  is  absolutely  impossible  to  do 
justice  to  the  characters  and  positions  of  the  actors  in  the 
great  drama ;   absolutely  impossible  to  understand  the  origin 
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of  parties,  the  development  of  principles,  the  growth  of  nations 
in  spite  of  parties  and  in  defiance  of  principles.  It  alone  can 
teach  why  it  is  that  in  politics  good  men  do  not  always  think 
alike,  that  the  worst  cause  has  often  been  illustrated  with  the 
most  heroic  virtue,  and  that  the  world  owes  some  of  its 
greatest  debts  to  men  from  whose  very  memory  it  recoils. 

In  this  department  of  study  there  is  no  portion  more  valu- 
able than  the  Constitutional  History  of  England. 

I  would  fain  hope  that  the  labour  spent  on  it  in  this  book 
may  at  least  not  repel  the  student,  and  that  the  result  may 
not  wholly  disappoint  those  friends  in  England^  Qermany  and 
America,  by  whose  advice  it  was  b^nn,  and  whose  sympathy 
and  encouragement  have  mainly  sustained  me  in  the  under- 
taking. To  them  I  would  dedicate  a  work  which  must  stand 
or  fall  by  their  judgment.  And  I  would  put  on  record  my 
grateful  feeling  for  the  unsparing  good  will  with  which  my 
work  in  other  departments  has  been  hitherto  welcomed.  A 
more  special  debt  I  would  gladly  acknowledge  to  the  two 
Scholars  who  have  helped  me  with  counsel  and  criticism 
whilst  passing  the  book  through  the  Press;  to  whom  I  am 
specially  drawn  by  their  association  with  my  early  Oxford 
ambitions,  and  whose  patient  kindness  an  acquaintance  of  now 
nearly  thirty  years  has  not  exhausted. 

Kettel  Hall, 
Ckrutmoi  Day,  1873. 
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CHAPTER  L 


IKTBODUCTION. 


1.  CoDBtitatioDal  Hiitory. — 2.  Its  Gennan  origin: — ^in  France. — 3.  In 
Spaui^-4.  In  Germany. — 5.  In  England. — 6.  Analogy  of  Language. — 
7.  Of  Religion. — 8.  Of  Law. — 9.  Besolt  of  the  comparison. 

1.  The  growth  of  the  English  Constitution,  which  is  the  Blwnenti  of 
subject  of  this  book,  is  the  resultant  of  three  forces,  whose  tional  lifb^  , 
reciprocal  influences  are  constant,  subtle,  and  intricate.  These 
are  the  national  character,  the  external  history,  and  the  insti- 
tutions of  the  people.  The  direct  analysis  of  the  combination 
forms  no  portion  of  our  task,  for  it  is  not  until  a  nation  has 
arriyed  at  a  consciousness  of  its  own  identity  that  it  can  be 
said  to  have  any  constitutional  existence,  and  long  before  that 
moment  the  three  forces  have  become  involved  inextricably ; 
the  national  character  has  been  formed  by  the  course  of  the 
national  history  quite  as  certainly  as  the  national  history  has 
been  developed  by  the  working  of  the  national  character ;  and 
the  institutions  in  which  the  newly  conscious  nation  is  clothed 
may  be  either  the  work  of  the  constructiye  genius  of  the 
growing  race,  or  simply  the  result  of  the  discipline  of  its 
external  history.  It  would  then  be  very  rash  and  unsafe  to 
attempt  to  assign  positively  to  any  one  of  the  three  forces  the 
causation  of  any  particular  movement  or  the  origin  of  any  par- 
ticular measure,  to  the  exclusion  of  the  other  two ;  or  to  argue 
back  from  result  to  cause  without  allowing  for  the  operation  of 
other  co-ordinate  and  reciprocally  acting  factors. 

Bat  it  does  not  follow  that  cautious  speculation  on  questions  PreliminArj 
of  interest,  which  are  in  themselves  prior  to  the  starting  point,  ^'^    ^^ 
would  be  thrown  away ;  and  some  such  must  necessarily  be  dis- 
cussed in  order  to  complete  the  examination  of  the  subject  in  iter 
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integrity  by  a  comparison  of  its  development  with  the  corre- 
sponding stages  and  contemporary  phenomena  of  the  life  of 
other  nations.  Of  these  questions  the  most  important,  and 
perhaps  the  only  necessary  ones,  for  all  minor  matters  may  be 
comprehended  under  them,  are  those  of  nationality  and  geo- 
graphical position  ; — who  were  our  forefathers,  whence  did  they 
come,  what  did  they  bring  with  them,  what  did  they  find  on 
their  arrival,  how  far  did  the  process  of  migration  and  settle- 
ment affect  their  own  development,  and  in  what  measure  was  it 
indebted  to  the  character  and  previous  history  of  the  land  they 
colonised  ? 
Germanic  Such  a  form  of  stating  the  questions  suggests  at  least  the 
Bngliih.  character,  of  the  answer.  The  English  are  not  aboriginal,  that 
is,  they  are  not  identical  with  the  race  that  occupied  their  home 
at  the  dawn  of  history.  They  are  a  people  of  Grerman  descent 
in  the  main  constituents  of  blood,  character,  and  language,  but 
most  especially,  in  connexion  with  our  subject,  in  the  possession 
of  the  elements  of  primitive  German  civilisation  and  the  common 
germs  of  German  institutions.  This  descent  is  not  a  matter  of 
inference.  It  is  a  recorded  fact  of  history,  which  those  charac- 
teristics bear  out  to  the  fullest  degree  of  certainty.  The  con- 
sensus of  historians,  placing  the  conquest  and  colonisation  of 
Britain  by  nations  of  German  origin  between  the  middle  of  the 
fifth  and  the  end  of  the  sixth  century,  is  confirmed  by  the 
evidence  of  a  continuous  series  of  monuments.  These  show  the 
unbroken  possession  of  the  land  thus  occupied,  and  the  growth 
of  the  language  and  institutions  thus  introduced,  either  in  purity 
and  unmolested  int^rity,  or,  where  it  has  been  modified  by 
antagonism  and  *by  the  admixture  of  alien  forms,  ultimately 
vindicating  itself  by  eliminating  the  new  and  more  strongly 
developing  the  genius  of  the  old. 
M^cBof  2.  The  four  great  states  of  Western  Christendom — England, 
manic  raoei  France,  Spain,  and  Germany — owe  the  leading  principles  which 
generaUy.  are  worked  out  in  their  constitutional  history  to  the  same 
source.  In  the  regions  which  had  been  thoroughly  incorporated 
with  the  Eoman  empire,  every  vestige  of  jn-imitive  indigenous 
cultivation  had  been  crushed  out  of  existence.    Eoman  civilisa- 
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tion  in  its  turn  fell  before  the  Qermanic  races :  in  Britain  it 
had  perished  slowly  in  the  midst  of  a  perishing  people,  who  were 
able  neither  to  maintain  it  nor  to  substitute  for  it  anything  of 
tiieir  own.  In  Gaul  and  Spain  it  died  a  somewhat  nobler  death, 
and  left  more  lasting  influences.  In  the  greater  part  of  Qermany 
it  had  never  made  good  its  ground.  In  all  four  the  construe- 
tive  elements  of  new  life  are  barbarian  or  Qermanic,  though 
its  development  b  varied  by  the  degrees  in  which  the  original 
stream  of  influence  has  been  turned  aside  in  its  course,  or 
aflfected  in  purity  and  consistency  by  the  infusion  of  other 
elements  and  by  the  nature  of  the  soil  through  which  it  flows. 

The  system  which  has  for  the  last  twelve  centuries  formed  the  Oonstitu; 
history  of  France,  and  in  a  great  measure  the  character  of  the  toryof 
French  people,  of  which  the  present  condition  of  that  king- 
dom  is  the  logical   result,  was  originally  little  more  than  a 
simple  adaptation  of  the  old   German  polity  to   the  govern- 
ment of  a  conquered  race.     The  long  sway  of  the  Romans 
in  Gktul  had  re-created,  on  their  own  principles  of  adminis- 
tration, the  nation  which  the  Franks  conquered.     The  Franks, 
gradually  uniting  in  religion,  blood  and  language  with  the 
Ganls,  retained  and  developed  the  idea  of  feudal  subordina- 
tion  in  the  organisation  of  government   unmodified   by  any 
tendencies  towards  popular  freedom.     In  France  accordingly 
feudal  government  runs  its  logical  career.     The  royal  power, 
that  central  force  which  partly  has  originated,  and  partly  owes 
itfl  existence  to  the  conquest,  is  first  limited  in  its  action  by  the 
rery  agencies  that  are  necessary  to  its  continuance ;  then  it  is 
reduced  to  a  shadow.    The  shadow  is  still  the  centre  round  which 
the  complex  system,  in  spite  of  itself,  revolves :  it  is  recognised 
by  that  system  as  its  solitary  safeguard  against  disruption,  and 
its  witness  of  national  identity ;  it  survives  for  ages,  notwith- 
standing the  attenuation  of  its  vitality,  by  its  incapacity  for  mis- 
i^ef.     In  course  of  time  the  system  itself  loses  its  original 
oieigy,  and  the  central  force  gradually  gathers  into  itself  all  the 
members  of  the  nationality  in  detail,  thus  concentrating  all  the 
powers  which  in  earlier  struggles  they  had  won  from  it,  and 
incorporating  in  itaelf  those  very  forces  which  the  feudatories 
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had  imposed  as  limitations  on  the  sovereign  power.     So  its 

Gbanges  in    character  of  nominal  suzerainty  is  exchanged  for  that  of  ahsolnte 

theoonsti-  .f  «=» 

tutkm  of      sovereignty.     The  only  checks  on  the  royal  power  had  been  the 

feudatories ;  the  crown  has  outlived  them,  absorbed  and  assimi- 
lated their  functions ;  but  the  increase  of  power  is  turned  not 
to  the  strengthening  of  the  central  force,  but  to  the  personal 
interest  of  its  possessor.  Actual  despotiBm  becomes  systematic 
tyranny,  and  its  logical  result  is  the  explosion  which  is  called 
revolution.  The  constitutional  history  of  France  is  thus  the 
summation  of  the  series  of  feudal  development  in  a  logical 
sequence  which  is  indeed  unparalleled  in  the  history  of  any 
great  state,  but  which  is  thoroughly  in  harmony  with  the  national 
The  working  character,  forming  it  and  formed  by  it.  We  see  in  it  the 
feudaliam.  Qerman  system,  modified  by  its  work  of  foreign  conquest  and 
deprived  of  its  home  safeguards,  on  a  field  exceptionally 
favourable,  prepared  and  levelled  by  Roman  agency  under  a 
civil  system  which  was  capable  of  speedy  amalgamation,  and 
into  whose  language  most  of  the  feudal  forms  readily  translated 
themselves. 
Kindred  3.  In  Spain  too  the  permanency  of  the  Germanic  or  of  the 

influonces  •  ,         , 

of  the  Goths  kindred  Visigothic  influences  is  a  fact  of  the  first  historical 
Aod  other 

importance.     Here,  upon  the  substratum  of  an  indigenous  race 

conquered,  crudhed,  re-created,  remodelled  into  a  Eoman  province- 
more  Roman  than  Rome  itself,  is  superinduced  the  conquering 
race,  first  to  ravage,  then  to  govern,  then  to  legislate,  then  to 
unite  in  religion,  and  lastly  to  lead  on  to  deliverance  from 
Moorish  tyranny.  The  rapidity  with  which  Spanish  history 
unfolds  itself  enables  us  to  detect  throughout  its  course  the 
identity  of  the  ruling,  constructive  nationality.  The  Visigothic 
element  is  kept  to  itself  at  first  by  its  heresy ;  before  the  new- 
ness of  its  conversion  has  given  it  time  to  unite  with  the 
conquered  nation,  it  is  forced  into  the  position  of  a  deliverer. 
The  Moorish  conquest  compels  union,  sympathy,  amalgamation, 
but  still  leaves  the  apparatus  of  government  in  the  hands  of  the 
Visigothic  kings  and  nobles ;  the  common  law,  the  institutions, 
the  names  are  Germanic.  Although  the  history  of  Spain,  a 
crusade  of  seven  centuries,  forces  into  existence  forms  of  dvil 
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Hfe  and  expedients  of  adminisiaration  which  are  peculiar  to  itself, 
they  are  distinctly  coloured  by  the  pertinacious  freedom  of  the 
primitive  customs;  the  constitutional  life  of  Castille  is,  in 
dose  parallel  or  in  marked  contrast,  never  out  of  direct  relation 
with  that  of  Germany  and  England,  as  that  of  Aragon  is  with 
French  and  Scottish  history.  To  a  Qerman  race  of  sovereigns 
Spain  finally  owed  the  subversion  of  her  national  system  and 
ancient  freedom. 

4.  In  Qermany  itself,  of  course,  the  development  of  the  primi-  Genenl 
tive  polity  is  everywhere  traceable.  Here  there  is  no  alien  race,  G«mi»ii 
for  Germany  is  never  conquered  but  by  Germans ;  there  is  much  tional 
migration,  but  there  is  much  also  that  is  untouched  by  migration :  ^*"***y" 
where  one  tribe  has  conquered  or  colonised  another,  there  feudal 
tenure  of  land  and  jurisdiction  prevails :  where  the  ancient  race 
remains  in  its  old  seats,  there  the  alod  subsists  and  the  free 
polity  with  which  the  alod  is  inseparably  associated.  The 
imperial  system  has  originated  other  changes ;  there  are  Swabians 
in  Saxony,  Saxons  in  Thuringia:  feudal  customs  in  each  case 
follow  the  tenure,  but  where  the  food  is  not,  there  remains  the 
alod,  and  even  the  village  conmiunity  and  the  mark.  In  the 
higher  ranges  of  civil  order,  a  mixed  imperial  and  feudal  organ- 
isation, which  like  the  Spanish  has  no  exact  parallel,  retains  a 
varying,  now  substantial,  now  shadowy  existence.  The  imperial 
tradition  has  substituted  a  fictitious  for  a  true  bond  of  union 
among  the  four  nations  of  the  German  land.  To  the  general  reader 
the  constitutional  struggle  is  merely  one  of  nationality  against 
imperialism;  of  the  papal  north  against  the  imperial  south; 
but  under  that  surface  of  turmoil  the  lower  depths  of  national 
life  and  constitutional  organism  heave  constantly.  Bavaria^ 
Saxony,  Franconia,  Swabia  have  their  national  policy,  and  pre- 
serve their  ancient  modifications  of  the  still  more  ancient  customs. 
The  weakness  of  the  imperial  centre,  the  absence  of  central  legis- 
lature and  judicature,  allows  the  continued  existence  of  the  most 
primitive  forms;  the  want  of  cohesion  prevents  at  once  their 
development  and  their  extinction.  So  to  deeper  study  the  won- 
derful fertility  and  variety  of  the  local  institutions  of  Germany 
preeents  a  field  of  work  bewildering  and  even  wearying  in  its 
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abundaDce  :  and  great  as  might  be  the  reward  of  penetrating  it, 
the  student  strays  off  to  a  field  more  easily  amenable  to  philo- 
sophic treatment.  The  constitutional  history  of  Germany  is  the 
hardest,  as  that  of  France  is  the  easiest,  subject  of  historical 
study*  As  a  study  of  principles,  in  continuous  and  uniform 
development,  it  lacks  both  unity  and  homogeneousness. 
g^gg^^  5.  England,  although  less  homogeneous  in  blood  and  character, 

^^  is  more  so  in  uniform  and  progressive  growth.  The  very  diversity 

envelopment  of  the  elements  which  are  united  within  the  isle  of  Britain  serves 

of  GrermaDic 

principles  in  to  illustrate  the  strength  and  vitality  of  that  one  which  for  thirteen 

purity.  hundred  years  has  maintained  its  position  either  unrivalled  or 
in  victorious  supremacy.  If  its  history  is  not  the  perfectly  pure 
development  of  Germanic  principles,  it  is  the  nearest  existing 
approach  to  such  a  development^.  England  gained  its  sense  of 
unity  centuries  before  Germany :  it  developed  its  genius  for 
government  under  influences  more  purely  indigenous:  spared 
from  the  curse  of  the  imperial  system  and  the  Mezentian  union 
with  Italy,  and  escaping  thus  the  practical  abeyance  of  legisla- 
tion and  judicature,  it  developed  its  own  common  law  free  from 
the  absolutist  tendencies  of  Boman  jurisprudence  ;  and  it  grew 
equably,  harmoniously,  not  merely  by  virtue  of  local  effort  and 
personal  privilege. 

2j«J^]^'       In  the  four  great  nationalities  the  Germanic  influence  is  the 

Euxxype.  dominant  principle :  in  England,  Germany  and  France  directly ; 
whilst  in  Spain  all  formative  power  is  traceable  to  the  kindred 
Gothic  rule.  The  smaller  states  share  more  or  less  in  the  same 
general  characteristics ;  Portugal  with  Spain  ;  Scandinavia  with 
Germany  and  England,  with  whose  institutions  it  had  originally 
everything  in  common,  and  whose  development  in  great  things  and 
in  small  it  seems  to  have  followed  with  few  variations,  translating 

Italy-  their  constitutional  systems  into  language  of  its  own.     In  Italy 

the  confusion  of  nationalities  is  most  complete,  and  there  Boman 
institutions,  owing  perhaps  to  the  rapid  succession  of  conquerors 
and  the  shortlivedness  of  their  organisations  as  contrasted  with 
the  permanency  of  the  papal- imperial  system,  subsisted  with 

'  Bethnuinn-Hollweg,  CSvilprocesB,  iv.  lo.    Konnd  Maurer,  KritiBche 
Uebenohau,  i.  47.    Gneist,  Self-goyemment,  i.  3. 
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least  change.  Yet  there  also,  the  Northern  States  through  tlffi 
Gkrman,  and  the  Southern  through  the  Norman  connexion, 
both  moreover  having  gone  through  the  crucible  of  Lombard 
oppression,  retain  marks  of  Teutonic  influence.  The  institu- 
tions, national  and  free  in  one  aspect,  feudal  and  absolutist  in 
another,  testify,  if  not  to  the  permanence,  at  least  to  the  abiding 
impressions  of  the  association.  The  republican  history  of  the 
North  and  the  feudal  system  of  the  South,  the  municipalities 
of  Lombardy  and  the  parliaments  of  Naples,  are  much  more 
(German  than  Eoman. 

6.  Nor  do  the  great  nationalities  return  a  di£ferent  answer  Bflbot  of 
-        ,  -  .     ,  ,  the  Oerman 

when  mterrogated  by  more  convincmg  tests  than  that  of  external  and  Gothic 

history.  If  language  be  appealed  to,  and  language  is  by  itself  langnage, 
the  nearest  approach  to  a  perfect  test  of  national  extraction,  the 
verdict  is  in  close  accordance.  The  impact  of  barbarian  conquest 
split  up  the  unity  of  the  Latin  tongue  as  it  did  that  of  the  Latin 
empire ;  it  destroyed  its  uniformity  and  broke  up  its  construc- 
tional forms.  But  in  the  breaking  it  created  at  least  three  great 
languages — ^the  French,  the  Spanish,  and  the  Italian;  each 
possessing  new  powers  of  development  which  the  Latin  had  lost, 
and  adapting  itself  to  a  new  literature,  fertile  in  beauty  and 
vivacity,  &r  surpassing  the  effete  inanities  that  it  superseded. 
The  breath  of  the  life  of  the  new  literatures  was  Germanic,  varied  and  on  new 
according  to  the  measure  of  Glermanic  influence  in  other  things. 
Hie  poetry  of  the  new  nations  is  that  of  the  leading  race :  in 
South  France  and  Spain  Visigothic,  in  North  France  Norman, 
even  in  Italy  it  owes  all  its  sweetness  and  light  to  the  freedom 
which  has  breathed  from  beyond  the  Alps.  In  these  lands  the 
barbarian  tongue  has  yielded  to  that  of  the  conquered ;  in  Spain 
and  France  because  the  disproportion  of  the  numbers  of  the  two 
races  was  very  great;  both  Franks  and  Visigoths  had  become 
Romanised  to  a  certain  extent  before  the  conquest;  and  the 
struggle  with  the  native  peoples  assumed  in  neither  case  the 
character  of  extermination.  In  Italy  the  succession  of  masters 
was  too  rapid  to  allow  a  change  of  language  to  come  into  question 
among  the  greater  and  more  abiding  part  of  the  people.  Of  the 
Qermans  of  Qermany  and  the  English  of  early  times  it  is  scarcely 
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necessary  to  speak,  for  whatever  may  have  been  the  later  modi- 
fications, the  influence  of  the  Latin  of  the  fifth  century  on  the 
language  of  either  must  have  been  infinitesimal.     No  European 
^nlogyof    tongue  is  more  thoroughly  homogeneous  in  yocabulary  and  in 
andj^ti^.    structure  than  that  known  as  the  Anglo-Saxon :  it  is  as  pure  as 
those  of  Scandinavia,  where  no  Roman  influences  ever  penetrated, 
and  no  earlier  race  than  the  German  left  intelligible  traces. 
Early  and  medieval  German  are  also  alike  unadulterated.     The 
analogy  between  language  and  institutions  is  in  these  cases  direct: 
in  Spain  and  France  the  outer  garb  is  Roman,  the  spirit  and  life 
is  Germanic :  one  influence  preponderates  in  the  language,  the 
other  in  the  polity ;  and  the  amalgamation  is  complete  when  the 
Gaul  has  learned  to  call  himself  a  Frenchman,  when  the  Goth, 
the  Suevian,  the  Alan  and  the  Vandal,  are  united  under  the 
name  of  Spaniard. 
JJglgMMeaf       7.  The  most  abiding  influence  of  Eome  is  that  of  religion; 
the  Roman  church  continues  to  exist  when  the  old  imperial 
administration  has  perished.      Spain,   Gaul    and  Italy,   even 
Western  Britain  and  Western  Germany,  retain  the  Christianity 
which  Roman  missions  have  planted.     Yet  in  this  very  depart- 
ment the   importance   of  the  new  spring  of  life  is  specially 
conspicuous.     Spain  alone  of  the  four  nations  owes  nothing  to 
German  Christianity.    Her  religious  history  is  exactly  analogous 
to  that  of  her  language  :  after  a  century's  struggle  the  Visigoth 
and  the  Suevian  become  Catholic.     In  France  and   Western 
gwmanic     Germany,   which   had    been    Christianised   mainly  under  the 
the  Church,  imperial  influences,  and  had  developed  an  independent  theology 
during  the  Roman  period,  the  influx  of  the  Franks  and  their 
subsequent  conversion  produced  a  complex  result.     The  Chris- 
tianity which  had  stood  out  against  Visigothic  indiflerence  or 
intolerance,   withered   under   Frank   patronage.      The  secular 
tendencies   of  the  imperial  religious  administration  expanded 
under  the  Merovingian  imitators,  and  had  it  not  been  for  the 
reformation  begun  by  Boniface  and  worked  out  under  the  auspices 
of  the  Karolings,  the  Gallican  church  might  have  sunk  to  the 
level  of  the  Italian  or  the  Byzantine.     But  the  same  Austraaian 
influences  which  revivified  the  composite  nationality,  breathed 
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new  life  into  the  fainting  church,  drawing  from  England  and  the 
converted  North  new  models  of  study  and  devotion.  The 
labours  of  English  missionaries  in  German  Saxony  helped  to 
consolidate  and  complete  in  both  church  and  state  the  Germanic 
^npire  of  the  Earolings.  The  Austrasian  domination  was  more 
purely  Germanic  than  the  Neustrian  which  it  superseded. 
Charles  the  Great,  as  the  reformer  of  the  church  and  founder 
of  the  modem  civilisation  of  France,  was  a  German  king  who 
worked  chiefly  by  German  instruments. 

8.  In  the  domain  of  Law  the  comparison  is  equally  clear.  Muence  of 
The  number  of  possible  factors  is  small :  the  primitive  codes  of  caatoms  on 
^e  conquerors,  the  Roman  law  under  which  the  conquered  were  law  (^  the 
living,  and  the  feudal  customs  which  were  evolved  from  the  rela- 
tions of  the  two  races.     For  there  remain  no  original  vestiges  of 
the  indigenous  laws  of  Spain  and  Gaul,  and  it  is  only  from 
Irish  and  Welsh  remains  of  comparatively  late  date  that  we 
find  that  the  Celtic  tribes  had  any  laws  at  all. 

The  common  law  of  Spain  is  throughout  the  medieval  period  Spain. 
Germanic  in  its  base  :  although  the  written  law  of  the  Visigoths 
is  founded  on  the  Theodosian  code,  and  the  so-called  Roman 
natives  lived  by  Roman  law,  the  fuero8  which  contain  the 
customary  jurisprudence  are  distinctly  akin  to  the  customs  of 
England  and  Germany;  the  wergild  and  the  system  of  com- 
purgation, the  primitive  elements  of  election  and  representation, 
are  clearly  traceable  ^.  It  is  not  until  the  fourteenth  century 
that  the  civil  law  of  Justinian  supersedes  the  ancient  customs, 
and  then  with  its  invariable  results. 

Medieval  France  is  divided  between  the  feudal  customs  of  the  France. 
North  and  the  personal  law  of  the  South,  which  last  was  chiefly 
based  on  the  Theodosian  and  earlier  Roman  jurisprudence.  The 
former  territc^  is  more  Frank  in  population,  nearer  to  the 
German  home,  and  bears  more  distinct  marks  of  Karolingian 
legislation  ;  the  latter,  before  the  Frank  conquest,  has  borne  the 
SQCcessive  waves  of  Yisigothic  and  Burgundian  invasion,  and  has 

1  Dunbam,  Histoiy  of  Spain  and  Portngal,  iv.  109-118 :  from  Edinb. 
Review,  No.  61  (an  article  attributed  to  Palgrave).  Palgrave,  Common- 
wealtb,  pp.  128-131,  6co.    Lea,  Superstition  and  Force,  p.  65. 


Digitized  by 


Google 


lO 


ConsiitutioTial  History. 


[chap. 


Law  in 
Gormanj. 


y 


streDgtbened  through  them,  or  imparted  to  them,  its  own  legal 
system  as  developed  under  the  Romans.  Of  the  great  exposi- 
tions of  feudal  custom,  most  are  from  Northern  France:  the 
libri  feudorum  were  compiled  by  Lombard  lawyers  from  the  acts 
of  the  Franconian  and  Swabian  emperors ;  and  the  Assizes  of 
Jerusalem  are  based  on  the  work  of  a  Lotharingian  lawgiver. 
The  essence  of  feudal  law  is  custom,  and  custom  escapes  the 
jealousies  and  antipathies  that  assail  law  imposed  by  a  legislative 
centre :  it  grows  and  extends  its  area  by  imitation  rather  than 
by  authority :  and  the  scientific  lawyer  can  borrow  a  custom  of 
feudal  jurisprudence  where  he  cannot  venture  to  lay  down  a 
principle  of  Boman  law.  Hence  the  uncertainty  of  detail  con- 
trasted with  the  uniformity  of  principle  in  feudal  law. 

(Germany,  except  in  the  few  Capitularies  of  the  Frank  sove- 
reigns, has  no  central  or  common  written  law ;  even  the  Capitu- 
laries are  many  of  them  only  local  in  their  operation :  she  does  not, 
except  by  way  of  custom,  adopt  the  Boman  civil  law ;  her  feudal 
law  is,  like  the  feudal  law  elsewhere,  based  on  the  Frank  cus- 
tomals.  Her  common  law,  whether  sought  in  the  jurisprudence 
of  the  Alemanni,  the  Franks  and  the  Saxons,  or  enunciated  in 
the  Sachsenspiegel  and  the  Schwabenspiegel,  is  primitive,  just 
as  all  her  lower  range  of  institutions  may  be  said  to  be ;  it 
subsists  but  it  does  not  develop. 

England  has  inherited  no  portion  of  the  Boman  legislation 
law  bi^  on  except  in  the  form  of  scientific  or  professional  axioms,  intro- 
duced at  a  late  period,  and  through  the  ecclesiastical  or  scholastic 
or  international  university  studies.  Her  common  law  is,  to  a 
far  greater  extent  than  is  commonly  recognised,  based  on  usages 
anterior  to  the  influx  of  feudality,  that  is,  on  strictly  primi- 
tive custom;  and  what  she  has  that  is  feudal  may  be  traced 
through  its  Frank  stage  of  development  to  the  common  Germanic 
sources*. 

9.  The  result  of  this  comparison  is  to  suggest  the  probability 
that  the  polity  developed  by  the  Qerman  races  on  British  soil  is 
the  purest  product  of  their  primitive  instinct.  With  the  excep- 
tion of  the  Gothic  Bible  of  Ulfilas,  the  Anglo-Saxon  remains  are 

'  Brunner,  in  Holtzendorff's  Encyclopiidie,  pp.  3a6,  227. 
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the  earliest  specimenB  of  Gennanic  language  as  well  as  literature, 
and  the  development  of  modem  English  from  the  Anglo-Saxon 
is  a  fact  of  science  as  well  as  of  history.  The  institutions  of  the  The  German  "^ 
Saxons  of  Germany  long  after  the  conquest  of  Britain  were  the  the  paternal 
most  perfect  exponent  of  the  system  which  Tacitus  saw  and  the  English 
described  in  the  G^rmania ;  and  the  polity  of  their  kinsmen  in  ^^^^^^' 
England,  though  it  may  be  not  older  in  its  monuments  than  the 
Lex  Salica,  is  more  entirely  free  from  Roman  influences.  In 
England  the  common  germs  were  developed  and  ripened  with  the 
smallest  intermixture  of  foreign  elements.  Not  only  were  all  the 
successive  invasions  of  Britain,  which  from  the  eighth  to  the 
eleventh  century  diversify  the  history  of  the  island,  conducted 
by  nations  of  common  extraction,  but,  with  the  exception  of 
ecclesiastical  influence,  no  foreign  interference  that  was  not 
German  in  origin  was  admitted  at  alL  Language,  law,  custom 
and  religion  preserve  their  original  conformation  and  colouring. 
The  German  element  is  the  paternal  element  in  our  system, 
natural  and  political.  Analogy,  however,  is  not  proof,  but  illus- 
tration :  the  chain  of  proof  is  to  be  found  in  the  progressive 
persistent  development  of  English  constitutional  history  from 
the  primeval  polity  of  the  common  fatherland. 
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10.  Caesar's  aocoimt  of  the  Germans. — 11.  General  bearing  of  it. — 12.  G«r- 
mania  of  Tacitus. — 13.  Traces  of  constitutional  organisation ;  Land. — 
14.  Ranks. — 16.  Administration. — 16.  Councils  and  Courts  of  Justice. 
— 17.  The  host. — 18.  Territorial  divisions. — 19.  General  deductions. 

10.  The  earliest  glimpses  of  the  social  and  political  life  of  our 
forefathers  are  derived  from  Caesar,  who  has  in  one  passage  of 
the  (Commentaries  compressed  into  a  few  lines  all  that  he  could 
ascertain  about  the  Germans  in  general ;  and  in  another  de- 
scribes, with  very  slight  variations,  the  Suevi,  whom  he  believed 
to  be  the  greatest  and  most  warlike  of  the  kindred  tribes. 
After  contrasting  the  religion  of  the  Oermans  with  that  of  the 
Gauls,  and  praising  the  industry,  chastity  and  hardiness  of  their 
lives,  which  he  describes  as  divided  between  hunting  and  the 
study  of  arms  *,  he  proceeds  to  remark  that  they  do  not  devote 
themselves  to  husbandry,  but  live  chiefly  on  milk,  cheese  and 
flesh.  No  one  has  a  fixed  quantity  of  land  or  boundaries  that 
may  be  called  his  own,  but  the  magistrates  and  chiefs  assign 
annually,  and  for  a  single  year's  occupancy,  to  the  several  com- 
munities, larger  or  smaller,  whom  the  tie  of  common  religious 
rites  or  consanguinity  has  brought  together,  a  portion  of  land, 
the  extent  and  situation  of  which  they  fix  according  to  circum- 
stances. The  next  year  they  compel  them  to  move  elsewhere. 
Of  this  institution  many  accounts  are  given ;  one  reason  is  that 
the  people  may  not  be  induced  by  habitual  employment  in  hus- 

<  Caesar,  de  Bello  Gallico,  vi.  ai. 
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bandiy  to  exchange  for  it  the  study  of  arms ;  another  that  they  Reasons  for 
may  not  devote  themselves  to  the  accumulation  of  estates ;  that 
the  more  powerful  may  not  expel  the  me^er  from  their  posses- 
sions ;  that  they  may  not  be  led  to  build  houses  with  too  great 
care  to  avoid  heat  or  cold ;  that  they  may  prevent  the  growth 
of  avarice  and  through  it  the  creation  of  factions  and  dissen- 
sions ;  and  that  the  general  body  of  the  people  may  be  kept 
contented,  which  can  be  the  case  only  so  long  as  every  man  sees 
himself  in  material  wealth  on  a  level  with  the  most  powerful  of 
his  countrymen^. 

Of  the  several  political  communities,  nations  or  states  as  they  isolation  of 
may  be  called,  the  greatest  glory  is  the  extent  of  unpeopled  land  tereSorii. 
which  surrounds  their  territory,  and  which  they  have  devastated. 
They  r^ard  it  as  a  peculiar  mark  of  prowess  that  their  old 
neighbours  have  fled  from  their  settlements  for  fear  of  them, 
and  that  no  new  comer  has  ventured  to  approach  them.  There 
is  policy  moreover  in  the  plan  ;  it  is  a  guarantee  of  public 
security ;  sudden  invasion  is  an  imposabiiity. 

When  one  of  the  states  engages  in  war,  offensive  or  defensive,  want  of 
special  officers  are  chosen  to  command,  with  power  of  life  and  ^t^  or-*^ 
death ;  in  time  of  peace  there  is  no  common  or  central  magis-  8*"^"*'***'*' 
tracy,  but  the  chiefs  of  the  several  divisions, '  principes  regionum 
atque  pagorum,'  administer  justice  among  their  people,  and  do 
their  best  to  diminish  litigation.     Predatory  expeditions  under- 
taken beyond  the  borders  of  the  particular  state  do  not  involve 
any  infamy ;  on  the  contrary,  they  are  openly  r^rarded  as  expe- 
dient for  the  training  of  the  young,  and  for  the  encouragement 
of  active  enterprise.     One  of  the  chiefs  offers  himself  in  the  wariike 
public  assembly  as  the  leader  of  su(^  an  expedition  and  calls  on  «*p®^****'^ 
volunteers  to  join  him ;  as  soon  as  the  announcement  is  made, 
those  warriors  who  approve  the  cause  and  the  man  rise  up  and 
promise  their  aid,  amidst  the  applause  of  the  assembled  people. 
If  any  of  those  who  are  so  pledged  betray  their  engagement, 
they  are  regarded  as  deserters  and  traitors,  and  no  trust  is  ever 
after  reposed  in  them. 

^  Caesar,  de  Bello  Gallico,  tL  23. 
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CompariMD       The  rights  of  hospitality  are  held  sacred ;  it  is  strictly  for- 
and  Gaols,    bidden  that  any  should  injure  the  strangers  who  for  any  reason 
whatever  may  visit  them ;  they  are  considered  as  sacred ;  every 
house  is  open  to  them,  and  every  one  will  share  his  £Eure  wiUi 
them'.     There  had  been  a  time  when  the  Gttuls  were  superior 
in  prowess  to  the  Germans,  and  even  threw  their  colonies  across 
the  Rhine,  but  matters  were  now  altered  ;  the  Qermans  had  re- 
tained their  simplicity,  poverty  and  hardihood,  the  Qauls  had 
grown  so  used  to  defeat  that  they  had  ceased  to  claim  equality 
in  valour*. 
TheSoen:        The  description  of  the  Suevi  is  in  one  or  two  points  more 
diTiaums      circumstantial ;  their  normal  condition  seems  to  be  war,  aggres* 
symm.        sion  for  the  purpose  of  conquest :  they  have  a  hundred  terri- 
torial divisions,  or  pagi,  each  of  which  furnishes  to  the  host  a 
thousand  champions  ;  the  rest  stay  at  home  and  provide  food 
,    for  themselves  and  for  the  warriors'.     After  a  year's  service  the 
warriors  return  home  and  till  the  land ;  their  places  are  sup- 
plied by  the  husbandmen  of  the  previous  year ;  so  agriculture 
and  warlike  discipline  are  perfectly  maintained.      But  private 
No  serenl    f^d  separate  estates  of  land  do  not  exist,  and  the  term  of  occu- 
pation is  restricted  to  the  year.     Like  the  kindred  tribes,  the 
Suevi  find  employment  in  hunting,  live  on  animal   food,  and 
possess  great  strength  and  power  of  endurance^.     They  also  are 
proud  of  having  no  neighbours ;  on  one  side  devastated  territory 
for  six  hundred  miles  testifies   to  their  victorious  might  and 
forms  a  barrier  against  invasion,  on  another  side  lies  a  tribu- 
tary nation  which  they  have  reduced  to  insignificance  in  point 
of  power  *, 

This  sketch,  drawn  by  one  of  the  greatest  statesmen  of  the 
world,  has  a  value  of  its  own :  and,  as  a  first  attempt  to  charac- 
terise the  race  from  which  we  spring,  it  has  a  special  interest. 
But  the  details  are  scarcely  distinct  enough  in  themselves  to 
famish  a  trustworthy  basis  of  theory,  and  even  when  inter- 

'  Caesar,  de  Bello  Gallico*  vi.  33.  *  Ibid.  vi.  24. 

'  Just  as  in  Alfred's  war  with  the  Danes  in  a.d.  894  he  divided  his  force 
into  two  bodies,  so  that  one  half  was  constantly  at  home,  the  other  half  in 
the  field.    Chron.  Sax.  a.d.  804.    Cf.  Horace,  Od.  iii  34.  w.  1 1-16. 

*  Caesar,  de  Bello  Galileo,  iv.  i.  *  Ibid.  ir.  3. 
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preted  by  later  notices  they  contain  much  tbat  is  obscore.  Ootonring  of 
Caesar  wrote  from  the  information  of  Gallic  tribes  who  natu-  piotura. 
rally  exaggerated  tbe  qualities  of  their  triumphant  rivals  ;  and 
he  himself  dwells  chiefly  on  the  points  in  which  the  Germans 
differed  from  the  Gauls.  To  this  must  be  attributed  the  stress 
laid  on  the  equality  of  the  common  lot,  on  the  discourage- 
ment of  party  struggles  and  personal  litigation,  and  on  the  tem- 
perance and  voluntary  poverty  which  must  have  especially  struck 
him  in  contrast  with  the  neighbour  nation  which  was  now  rapidly 
becoming  mercenary,  and,  in  the  decay  of  liberty,  devoting  itself 
to  the  acquisition  of  wealth. 

11.  The  general  impression  derived  from  the  outline  is,  that  Henwthe 
the  tribes  whom  Caesar  knew  by  report  wei^  in  a  state  of  gtateof  * 
transition  from  the  nomadic  life  to  that  of  settled  cultivation. 
The  nations  had  their  defined  territory  surroimded  by  a  belt  of 
unpeopled  or  subject  land.  But  within  the'  national  area,  the 
customs  of  pastoral  life  still  prevailed ;  the  smaller  communities 
moved  annually  in  search  of  fresh  pasturage ;  they  cultivated 
only  enough  land  to  supply  the  year's  provision  of  com,  chang- 
ing their  occupancy  every  year,  and  having  accordingly  no  per- 
manent homesteads  or  substantial  dwelling-houses^  The  tie 
which  united  these  smaller  pastoral  communities  was  simply 
that  of  kindred ;  not  that  the  social  organisation  depended  on 
nothing  else,  for  the  maintenance  of  the  common  peace  and  the 
administration  of  justice  were  provided  by  the  tribal  magistracy, 
but  that  the  ideas  of  settled  homes  and  the  obligations  of  perma- 
nent neighbourhood  were  realised  only  in  the  form  of  relationship. 
Except  for  war  the  tribal  communities  had  no  general  organi- 
sation ;  in  war  they  followed  leaders  chosen  for  the  particular 
occasion.  The  predatory  expeditions  which  under  the  approval 
of  the  state  were  carried  on  by  voluntary  leaders,  were  not 
managed  through  the  machinery  of  the  state,  or  by  warriors 
who  were  permanently  attached  to  their  captains ;  they  volun- 
teered and  were  bound  by  honour  to  their  leaders  only  for  the 

'  See  Bethmaiui-H(^weg,  CHvilprocMi,  iv.  79.  Kemble,  SaxonB,  i.  40, 
reiects  tbe  testimony  of  Caesar  on  this  point ;  see,  on  the  whole  question. 
Waits,  Dentsche  YezfaBsungs-Geschiohte  (Kiel,  1865),  i.  93-105. 
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Small  particular  expedition  ^     In  national  wars,  like  those  in  which 

amount  of  ,    , 

national  the  Suevi  lived,  the  whole  population  took  part  in  active  service 
and  in  reserve  in  alternate  years  ;  and  their  armies  were 
arranged  according  to  the  contingents  which  represented  ^e 
trihal  sub-divisions.  The  only  judicial  organisation  was  that  of 
the  sub-divisions  ;  their  magistrates  allotted  the  land  annually, 
and  administered  justice :  but,  though  there  was  no  central  magis- 
tracy, there  was  a  national  council  which  determined  on  wars 
and  peace,  and  gave  public  sanction  to  volunteer  enterprises. 

It  is  obvious  that  such  a  state  of  things  must  be  transitional : 
that  the  determination  of  the  territorial  bounds  of  the  nation  is 
not  permanently  consistent  with  internal  nomadic  migrations, 
but  can  only  allow  them  so  long  as  the  area  is  vastly  too  wide 

Indiitinct-    for  its  inhabitants.     Nor  is  it  conceivable  that  war  should  be  the 

neMOi 

Caesar's  out-  sole  occupation  of  any  tribe  so  £ftr  advanced  in  civilisation  as 

the  general,  description  implies.    The  account  of  the  Sueyi  can 

be  true  only  of  the  populations  bordering  on  Gaul  or  on  the 

empire,  which  were  kept  on  the  defensive  by  the  news  of  the 

approach  of  the  Eomans,  or  were  still  affected  by  the  great 

migratory  wave  which  had  begun  its  course  half  a  century 

before.      Of  the  tribes  of  interior  Germany  we  learn  nothing 

directly,  and  can  only  infer  from  the  looser  details  that  their 

political   and   social   organisation  was  very  slight;  consisting 

mainly  in  the  tie  of  kindred  and  local  connexion  under  numerous 

chiefs  who,  whether  chosen  by  the  communities  or  inheriting 

power  from  their  fathers,  were  independent  one  of  another, 

united  only  by  tribal   name  and  of  equal  rank  in  the  tribal 

council     We  must  look  to  Tacitus  for  the  filling  in  of  details 

as  well  for  the  clearer,  broader,  and  more  definite  elaboration 

of  the  outlined 

12.  Tacitus  wrote  about  a  century  and  a  half  after  Caesar. 

During  this  period  the  Bomans  had  been  constantly  in  collision 

'  See  Waits,  Deutsobe  Verfiusangs-Gesobiobte,  L  .^55-357.  Bethmann- 
HoUweg,  Civilprooess,  iv.  93.  Konrad  MAurer,  Kritisdie  Uebersohaii, 
U.418. 

'  On  the  relation  between  Caesar  and  Tacitus  in  this  point  see  Zeuas, 
Die  Dentschen  und  die  NachbantSmme,  pp.  5  a  sq.;  Bethmann-Hollweg, 
Civilprocessi  iv.  71,  7a. 
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with  the  Germans,  and  the  knowledge  they  now  possessed  of  them  The  per- 
must  have  been  direct,  abundant,  and  explicit.  The  Gkrmania  Tacitus. 
is  an  inestimable  treasury  of  facts  and  generalisations,  but  it  is 
not  without  many  serious  difficulties ;  arising  partly  from  the 
different  stages  of  civilisation  and  political  organisation  which 
the  several  tribes  must  be  supposed  to  have  reached.  In 
attempting  to  compress  into  a  general  sketch  the  main  features 
of  so  large  a  fieonily  of  tribes,  the  historian  is  scarcely  able  to 
avoid  some  inconsistencies ;  and  it  is  possible  that  his  eye  was 
caught  in  some  instances  rather  by  the  points  in  which  the  Qerman 
institutions  were  contrasted  with  the  Boman^,  than  by  those 
which  expressed  their  essential  character.  But  of  the  general 
faithfulness  of  the  outline  we  have  no  doubt :  the  little  inconsis- 
tencies of  detail  serve  to  preserve  additional  facts;  and  the 
generality  of  statement  enables  us  to  obtfun  the  idea  of  the 
common  Qermanic  system,  which  is  approximately  true  of  it 
at  every  stage  of  its  early  development,  although  there  may 
never  have  been  a  time  at  which  the  whole  description  in  its 
exact  details  was  true  of  any  portion  of  it. 

Qermany  as  described  by  Tacitus  was  a  vast  congeries  of  Physical  and 


tribes,  indigenous  and  homogeneous  throughout :  speaking  the  ^&  of  the 
same  language,  worshipping  the  same  gods ;  marked  by  com-  raoeti. 
mon  physical  characteristics  and  by  common  institutions,  but 
having  no  collective  name  in  their  own  tongue  and  no  collective 
oi^fanisation^  They  were  singularly  free  from  the  commixture 
of  blood  with  foreign  races ;  their  primitive  traditions  and 
mythology  were  altogether  their  own.  They  had,  as  in  Caesar's 
time,  their  own  breeds  of  cattle,  and  their  only  wealth  was  the 
possession  of  herds  ^     Money  and  merchandise  were  of  little 

>  No  one  now  believes  the  Germania  to  be  a  aatire  on  Home,  as  was 
once  the  case.  Waits,  Deutsche  Vexfassangs-Geechichte,  i.  ai.  See  also 
Gmzot,  Civilisation  in  France  (ed.  Haslitt),  L  418. 

*  Tao.  Germania,  cc.  1-3.  On  the  origin  of  the  name  Gennania  see  Waltz, 
D.  V.  G.  i.  74  ;  he  rejects  all  German  derivations,  and  concludes  that  it  is 
originally  Gallic,  the  name  given  (as  Tacitus  indicates)  by  the  Gauls  first 
to  the  Tungri  and  afterwards  to  all  the  kindred  tribes.  The  meaning  may 
be  either  '  good  shouters '  (Grimm,  Geschichte  der  Deutschen  Sprache, 
p.  787),  or,  according  to  other  writers,  '  East-men '  or  *  neighbours.' 

»  Tac.  Germ.  c.  5 ;  Caesar,  de  BeUo  Gallioo,  vi.  26  ;  Grimm,  Geschichte 
der  Deutschen  Sprache,  pp.  a8  -4a. 
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Common      account  with  them.     They  had  no  cities,  nor  even  streets  in 
German  life,  their  villages ;   their  buildings  were  rudely  put  together  firom 
rough   undressed   materials  \     Their  chastity  and   regard   for 
marriage,  the  plainness   and   simplicity  of  their  dress,   their 
general  temperance  and  sobriety,  are  still  strongly  marked.     In 
most  of  these  points  there  is  no  difference  between  the  accounts 
of  the  two  great  historians ;  but  in  the  time  of  Tacitus  the  love 
of  hunting  has  declined,  and  the  warriors  spend  the  seasons  of 
peace  in  lazy  enjoyment*;  they  have  begun  to  use  wine  and 
that  not  in  moderation,  and  they  have  become  inveterate  and 
business-like  gamblers^.     Agriculture  of  a  simple  description, 
and  for    the  growth    of  wheat   only,   would    seem   to    have 
increased ;    and    the    freemen    and   slaves  alike  have  settled 
homes.     Local  organisation,  too,  is  either  much  more  largely 
developed,  or  forms  a  more  prominent  part   of  the  general 
description. 
Advance  on       It  would  be  rash  to  affirm  that  these  latter  particulars  prove 
things         a  definite  progress  in  civilisation  since  the  days  of  Caesar ;  but 
by  Caiesar.     in  some  respects  such  an  advance  was  a  necessity.     The  increase 
of  population  and  the   extension  of  settlements  involve  the 
diminution  of  the  number  of  animals  of  chase,  and  may  account 
for  the  disuse  of  hunting  and  the  absolute  necessity  of  enlarged 
agriculture.     The  continuous  struggle  with  the  Romans  may 
account  alike  for  the  creation  of  a  more  purely  military  spirit 
among  the  warriors,  and  for  the  misuse  of  their  scarce  and 
ungrateful  seasons  of  leisure.     But  further  than  this  it  is  scarcely 
safe  to  go ;  and  it  is  unadvisable  to  undervalue  the  quantum  of 
civilisation  which  had  been  attained  in  the  time  of  Caesar,  in 
order  to  point  more  graphically  the  bearing  of  Tacitus's  enco- 
mium*.    With  all  the  drawbacks  he  mentions,  there  can  be  no 
doubt  that  the  general  tone  of  society  and  morality,  so  far  as 
he  knew  it,  was  far  higher  in  Germany  than  at  Rome,  *  plus- 
que  ibi  boni  mores  valent  quam  alibi  bonae  leges^.'    It  is,  how- 

*  T»c.  Grerm.  c.  i6.  »  Ibid.  oc.  15,  m.  »  Ibid.  c.  24. 

*  Niebnhr  thought  that  the  Germans  of  Tadtna's  time  were  not  more 
nnciyiliaed  than  Uie  Westphalian  and  Lower  Saxon  peasants  of  his  own 
time.  Waitz,  Deutsche  Yer&asongs-Gesohichte,  i.  29;  Bethmann-Hollweg, 
CivilprocesB,  iy.  71,  7a.  »  Tac  Germ.  c.  19. 
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ever,  on  points  of  social  and  political  organisation  that  our 
greatest  debt  to  Tacitus  is  owing. 

13.  Although  the  pursuit  of  agriculture  is  now  general,  the  Common 
wealth  of  the  Germans  consists  chiefly  if  not  solely  in  their  JSE!^*^ 
herds  jf  cattle :  for  these  the  vast  tracts  of  forest  and  unen- 
doeed  land  afford  abundant  pasturage,  and  for  the  purpose  of 
pasturage  no  particular  appropriation  of  the  soil  is  needed     The 
wide  forests  and  untilled  plains  are  common  property.     But  there 
is  not  yet  apparently  any  separate  ownership  even  of  the  culti- 
vated land.     True,  we  read  no  longer  of  the  annual  migrations 
of  &milies  or  small  communities  from  one  portion  of  the  territory 
of  the  tribe  to  another.     The  village  settlements  are  permanent,  Character  or 
and  the  dwellings  substantial  and  extensive.     But  the  arable  settlements. 
land  is  occupied  by  the  community  as  a  body,  and  allotments, 
changed  annuaUy,  are  assigned  to  the  several  freemen  according 
to  their  estimation  or  social  importance'.    The  extent  of  waste 
land  prevents  any  difficulty  in  the  supply  of  divisible  area. 
The  arable  area  is  changed  every  year,  and  there  is  abundance 
over* ;  for  they  do  not  attempt  to  utilise  by  labour  the  whole 
productive  power  or  extent  of  the  land,  in  planted  orchards, 
divided  meadows,  or  watered  gardens ;  the  only  tribute  levied 
on  the  soil  is  the  crop  of  com^ 

Still,  property  in  land  can  scarcely  be  said  to  be  altogether  Several 
unknown  ^    The  villagers  choose  places  for  their  homesteads  as  ^iSf*^  ^ 

^  Tac.  Germ.  o.  a6  :  *  Agri  pro  numero  oultomm  ab  uniyerBifl  in  Tioes  (oZ. 
vicis)  occupantar,  quos  moz  inter  se  secundum  dignstionem  partiimtur.' 
If  the  reading  'in  vices'  be  retauied  and  the  annual  change  of  allotment 
be  onderstooa,  this  passage  must  be  translated,  *  The  fields  are  alternately 
occupied  by  the  whole  body  of  cultivators  according  to  their  number,  and 
these  they  afterwards  divide  among  themselves  accoi^ing  to  their  individual 
dignity.*  But  Dr.  Waitz,  with  good  MS.  authority,  prefers  to  read  vieis^  and 
to  understand  the  statement  as  referring  to  initiaJ  occupation  ; — '  The  lands 
are  occupied  by  the  oollectiTe  townships  according  to  the  number  of  oultiva- 
ton,  and  these  they  afterwards  divide  among  themselves  (the  cultivators) 
according  to  their  dignity.'  The  passage  is  confessedly  one  of  great  diffi- 
culty. See  for  an  account  of  the  very  numerous  interpretations  Waits, 
D.  V.  G.  L  132-137.    See  also  G.  L.  von  Maurer,  Einleitg*  PP*  5»  6* 

'  Tftc.  Germ.  c.  a6 :  '  Arva  per  annos  mutant  et  superest  ager.'  See 
Kemble,  Saxons,  i.  40,  and  p.  15  above.  '  Tac.  Germ.  c.  26. 

*  Private  possession  of  land  is  regarded  as  introduced  after  the  Volker^ 
wandemng  (Bethmann-Hollweg,  Civilprocess,  iv.  15),  and,  in  r^ons  not 
affected  by  Ihat  change,  as  a  development  consequent  on  the  improvements 
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the  supply  of  water,  wood,  or  pasture  tempts  them.  Their 
buildings  are  not  crowded  upon  one  another^:  in  collective 
Tillages  or  in  solitary  farmsteads  each  man  has  his  own  house 
and  a  space  of  ground  surrounding  it  Even  if  this  arrange- 
ment, as  Tacitus  states,  is  the  result  of  their  dislike  of  neighbours 
or  of  their  fear  of  fires,  it  is  unnecessary  to  limit  it  by  such 
considerations  :  the  homestead  of  the  rich  and  poor  freemen 
fdike  must  have  included  granaries,  cow-houses,  and  stack-yards'. 
And  in  this  no  one  but  the  owner  could  have  any  right.  It  is 
possible  that  it  contained  land  enough  to  furnish  hay  for  the 
winter,  for  Tacitus  mentions  no  annual  re-apportionment  of 
meadow-ground,  although  it  is  more  probable  that  that  was 
fdlotted  on  the  same  principle  as  the  arable.  But  cm  any 
hypothesis  the  freeman  had  complete  and  several  property  in 
his  homestead ;  he  had  a  definite  share  in  the  arable  field, 
annually  assigned  by  the  community  itself,  varying  in  situation 
and  quality,  but  permanent  in  every  other  particular;  and  he 
had  an  undefined  but  proportionate  right  to  the  use  of  the 
common  woods  and  pastures  ^ 

In  this  very  general  statement  it  may  be  thought  that  a 
distinct  advance  may  be  traced  on  the  land  system  described 
by  Caesar ;  the  nomad  stage  has  ceased^,  the  communities  have 
settled  seats  and  each  man  his  own  home.  It  is  however 
uncertain  whether  the  tribes  which  Caesar  describes  as  nomad 
are  the  same  as  those  which  Tacitus  describes  as  settled ;  it  has 
been  contended  that  Caesar  misled  Tacitus  and  that  Tacitus 
misunderstood  Caesar.  But  the  mere  interpretation  of  the  rela- 
tion between  the  two  authors  does  not  affect  the  material  truth 
of  Tacitus's  picture.     The  member  of  the  community  had  a  fixed 

of  agrionlttire,  and  strictly  regulated  by  jealous  custom.  Bethmann-Holl- 
weg,  Civilprocess,  it.  i6  ;  G.  L.  von  Maurer,  Einleitg.  pp.  93  sq. ;  Palgravo, 
Commonwealth,  pp.  71,  93,  8co. 

*  Tac.  Qerm.  0.  16.  The  houses  in  the  villages  are  separated  firom  one 
another;  other  houses  are  built  apart  wherever  the  settler  chooses:  the 
difference  between  the  village-life  and  the  separate  fann-life  akeady  appear- 
ing.   Waits,  D.  V.  G.  i.  108-110. 

*  See  Waits,  D.  V.  G.  i.  113.  Tacitus  (Germ.  c.  16)  mentions  subterrv 
nean  storehouses. 

»  Waits.  D.  V.  G.  i.  J15-118 ;  G.  L.  von  Maurer,  Einleitg.  pp.  139-153. 

*  Waits,  D.  V.  G.  i.  33. 
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share  of  a  changing  area  of  cultiyated  land,  a  proportionate 
shaine  in  the  common  pasturage,  and  a  house  and  homestead 
of  his  own  ^. 

14.  But  was  this  absolute  equality  in  the  character  of  the  Diflfei«nces 
hold  on  land  a  sign  of  social  equality  in  other  relations  of  life]  **'•'*■• 
Although  there  is  apparently  no  difference  in  the  political  status 
of  all  the  fiilly  qualified  freemen,  there  are  unmistakable  grades 
of  class  and  rank.  There  are  distinctions  of  wealth,  although 
wealth  consists  of  cattle  only.  There  are  distinctions  of  blood, 
some  are  noble  and  some  are  not ;  and  of  status,  there  are  nohiUa, 
ingenui,  liherti,  and  servi^.  There  is  further  a  distinct  array  of 
official  personages,  principea,  duces,  saoerdoteSy  reges\  Of  these 
differences,  that  based  upon  wealth  does  not  require  discussion, 
except  so  far  as  it  implies  a  pre-eminence  which  would  be 
marked  by  a  larger  allotment  of  arable  land,  and  the  possession 
of  a  larger  homestead.  Tacitus,  in  the  obscure  passage  in  which 
he  describes  the  apportionment  of  the  land,  mentions  the  dig- 
n(Uio\  or  estimation  of  the  individual,  as  one  of  the  principles 
of  partition.  The  annual  re-allotment  involves  an  equality  of  Ponibie 
subdivisions,  but  does  not  preclitde  the  possibility  of  two  orail^enL^ 
more  subdivisions  being  assigned  to  the  same  person.  The 
wealth  in  cattle  involves  of  necessity  a  proportionate  enjoyment 
of  pasture  and  meadow,  and  the  employment  of  servile  cultiva- 
tors implies  an  inequality  in  the  shares  of  the  arable  which  they 
cultivate  for  their  respective  masters.  And  the  privil^e  which 
of  necessity  is  granted  to  the  rich  man,  can  scarcely  be  withheld 
from  the  nobleman  or  magistrate  who  may  demand  it,  if  he  pos- 
sesses servants  enough  to  cultivate  a  larger  share  than  that  of  the 
simple  freeman.  But  the  inequalities  in  the  use  or  possession  of 
the  land  involve  no  inequalities  in  social  and  political  rights  ^^ 

^  The  wbole  propsrty,  homestead,  arable  and  paature  together,  bore  the 
same  of  Hube,  hoba,  in  Germany ;  and  was  the  nigid,  terra  faraUiae,  man- 
BUS,  cassate  or  hide  of  the  Anglo-Saxons.  G.  L.  von  Maurer,  Einleitg.  pp. 
126-134. 

*  Tao.  Germ.  00.  7,  24,  2$,  44  ;  Grimm,  Bechtsalterthumer,  pp.  a  a  7,  308. 

*  Tac  Germ.  oc.  7,  10,  11,  14,  &c. 

*  Ibid.  c.  a6 ;  diffnUatem  k  Grinmi's  reading  ;  dignaHanem  the  common 
one. 

'  Waitz,  D.  y.  G.  i.  a  18.  Kemble  (Saxons,  i.  135)  seems  to  confound 
the  tuMt*  with  the  princep$.    See  too  Grimm,  B.  A.  p.  a8o. 
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<^^hAracter         The  distinction  between  the  nohiles  and  the  ingenui  must  be 

andrightsof  .  ,.  i  i  •!•  ••  i       i  * 

nobility.  taken  m  its  ordinary  sense :  the  nobility  can  be  only  that  of 
descent,  either  from  ancient  kings,  or  from  the  gods,  or  from  the 
great  benefactors  and  military  leaders  of  the  race^.  It  is  on  the 
ground  of  nobility  that  the  kings  are  chosen  in  the  tribes  that 
have  adopted  a  monarchical  government';  pre-eminent  nobility, 
like  great  age,  entitles  a  man  to  respectful  hearing  in  the  tribal 
councils,  and  to  special  rank  in  the  comitatvs  of  the  magistrate 
to  whom  he  attaches  himself';  but  it  confers  no  political 
privilege,  it  involves  no  special  claim  to  the  office  of  magistrate 
or  leader  in  war  ^,  or  to  the  right  of  having  a  comitatus  or  fol- 
lowing such  as  belongs  to  the  magistrate.  The  vngewwKS  or 
simple  freeman  is  in  every  point  except  descent  the  equal  of  the 
noble.  But  it  may  be  questioned  whether  freedom  or  nobility  of 
birth  implies  in  itself  the  possession  of  political  rights.  The 
young  men  are,  until  they  are  admitted  to  the  use  of  arms,  mem- 
bers of  the  family  only,  not  of  the  state*.  When  they  come  to 
years  of  discretion,  and  the  voice  of  the  nation  permits  it,  they 
are  formally  invested  with  a  shield  and  spear  either  by  the  magis- 
trate, or  by  father  or  kinsman,  in  the  assembled  Council.  This 
investiture,  or  emancipation  as  it  may  be  deemed,  may  entitle 
them  to  an  honourable  place  in  the  host,  but  scarcely  to  a  voice 
in  the  Council  until  they  have  obtained  by  inheritance  or  allot- 
ment their  share  in  the  common  land^ 

The  freed-  On  this  point  however  Tacitus  is  silent  Nor  can  we  discover 
from  his  words  whether  the  liberti  or  freedmen,  whom  he  men- 
tions as  constituting  an  important  element  in  the  tribes  that 
are  governed  by  kings  ^  possessed  more  than  merely  personal 

'  Bethmann-HoUweg,  CivUprocess,  iv.  85.    CL  Tac.  Germ.  c.  13.  *  magna 
patram  merita/    Waitz,  D.  V.  G.  i,  189- 191 ;  Grimm,  R.  A.  pp.  265  sq. 
'  Tac.  Genn.  0.  7.  »  Ibid.  cc.  11,  13. 

*  Yet  most  of  the  principes  mentioned  in  Tacitus  are  of  noble  birth : 
hence  it  is  argued  that  nobility  gave  a  presumptive  if  not  exclusive  claim 
to  office.  See  Bethmann-Hollweg,  Civilprocess,  iv.  90.  Waitz,  D.  V.  G. 
i.  a  a  I,  maintains  that  there  is  no  such  connexion,  and  it  cannot  be 
proved. 

^  Tac.  Germ.  c.  13.     'Ante  hoc  domus  pars  videntur,  mox  reipublicae.* 

•  Waitz,  D.  V.  G.  i.  333, 334;  Sohm,  Frankische  Reichs-  imd  Gerichts- 
verfassung,  pp.  545-558. 

»  Tac.  Germ.  c.  25.    Of.  Wwtz,  D.  V.  G.  i.  174. 
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freedom.     It  is  most  improbable  on  all  analogies  that  they 
possessed  any  political  rights. 

The  onfree  or  servile  class  is  divided  by  Tacitus  into  two^ :  The  servile 
one  answering  to  the  colofd  of  Eoman  civilisation,  and  the° 
other  to  slaves.  Of  the  former  each  man  has  a  house  and  home 
of  his  own.  He  pays  to  his  lord  a  quantity  of  com,  of  cattle,  or 
of  clothing;  he  must  therefore  hold  land  on  which  to  grow  the 
com  and  feed  the  cattle,  and  this  land  is  of  course  a  portion 
of  his  lord's.  Possibly  the  more  dignified  and  richer  freemen 
cultivate  all  their  lands  by  these  means ;  but  if  the  analogy  with 
the  Boman  coloni  holds  good',  the  aervus  is  personally  free  except 
in  relation  to  his  lord  and  his  land,  neither  of  which  he  can  for- 
sake. His  condition  is  not  a  hard  one ;  he  is  very  rarely  beaten  The  oultivm- 
or  forced  to  labour ;  but  if  his  lord  kill  him,  as  sometimes  may  ^ 
be  done  in  passion,  it  is  done  with  impunity;  no  satisfaction 
can,  it  would  seem,  be  recovered  by  his  fftmily.  The  origin  of  tjds 
servile  class  may  be  found  in  the  subjugation,  by  the  tribe,  o(  the 
former  occupiers  of  the  land ;  a  process  which,  in  the  nomadic 
and  warlike  phase  of  public  life  that  had  now  passed  away,  mjist 
have  been  by  no  means  unconmion,  and  which  may  have  even 
created  a  subject  population,  cultivating  the  land  of  the  tribe  in 
immediate  dependence  on  the  state  or  king.  There  is  no  reason 
to  suppose  that  the  depressed  population  were  other  than  (German 
in  origin,  although  of  course  unconnected  by  any  tribal  tie  with 
their  masters.  Even  the  sons  of  the  poorer  freemen  may  be 
supposed  to  have  taken  service  as  cultivators  under  the  richer 
men  or  on  the  public  lands. 

The  second  class  of  servi  contained  those  who  had  lost  their  The  slaves. 
freedom  by  gambling ;  possibly  also  prisoners  of  war :  of  penal 
servitude  there  is  no  distinct  trace.     This  cannot  have  been 


^  Tac  Genn.  oc.  24,  25 ;  Grimm,  B.  A.  pp.  300,  301 ;  G.  L.  von  Maorer, 
HofirerfasBg.  i  5  sq. 

*  Savigny  has  collected  and  arranged  all  the  materials  for  the  history  of 
the  eolonus  in  a  paper  translated  in  the  Philological  Muasum,  ii  117 :  he 
cttrefuUy  points  out  that,  notwithstanding  a  dose  analogy,  there  is  no  his- 
torical  connexion  whatever  between  the  Roman  coloni  and  the  German 
serfiB ;  pp.  144, 145.  See  also  Waits,  D.  V.  G.  i.  1 75  sq.  G.  L.  von  Maurer, 
HofveAsBg.  L  27-37,  385-387. 
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a  large  body  :  the  gamblers  were  generally  sold,  the  possession 
of  such  yietims  being  no  credit  to  the  oin^er^ 

The  official  The  princtpes,  or  official  magistracy,  have  of  course  pre-emi- 
nence in  dignity  and  privily.  They  are  elected  in  the  national 
assemblies,  and  receive  a  provision  in  the  shape  of  voluntary 
offerings  or  distinct  votes  of  com  and  cattle,  made  by  the  state 
itself  ^  Such  votes  imply  the  existence  of  some  state  domain  or 
public  land,  the  cultivation  of  which  must  have  been  performed 
by  servi  or  cdUmi;  and  the  natural  tendency  of  such  an  arrange- 
ment would  be  to  annex  some  portion  of  the  territory  as  an 
official  estate  to  the  dignity  of  the  princepa.  It  is  clear  that  it 
had  not  reached  this  stage  in  the  age  of  Tacitus^.  Outside  of 
his  official  authority,  the  chief  or  only  privilege  of  the  princepa 
was  the  right  of  entertaining  a  comitatusK 

T^«cm<-  This  was  a  body  of  warlike  companions,  who  attached  them- 
selves in  the  closest  manner  to  the  chieftain  of  their  choice. 
They  were  in  many  cases  the  sons  of  the  nobles  who  were  ambi- 
tious of  renown  or  of  a  perfect  education  in  arms.  The  prinoeps 
provided  for  them  horses,  arms,  and  such  rough  equipment  as 
they  wanted.  These  and  plentiful  entertainment  were  accepted 
instead  of  wages  ^.  In  the  time  of  war  the  eomites  fought  for 
their  chief  ^  at  once  his  defenders  and  the  rivals  of  his  prowess. 
For  the  princeps  it  was  a  disgrace  to  be  surpassed,  for  the  comite^ 

'  Tac.  Germ.  c.  a4. 

*  *  Eliguntur  in  iisdem  conciliis.'  Tao.  Crerm.  c.  la.  '  Moa  est  oiyitatihus 
iiltro  ac  viritim  conferre  prinoipibus  quod  pro  honore  acceptum  etiam  neces- 
sitatibus  subvenit/  Ibid.  c.  15.  This  ia  the  origin  of  the  naturalia  of  the 
Frankiflh,  and  perhapi  of  the  feorm-fultum  of  the  Anglo-Saxon,  kings. 
Kemble,  Saxons,  ii.  31. 

»  Waitz,  D.  V.  G.  i.  255. 

*  Whether  the  right  oicomitatui  was  attached  to  the  office  of  king  and 
princepi  is  a  matter  of  dispute ;  Bethmann-Hollweg,  Civilprocess,  iv.  93. 
Waitz  (D.  V.  G.  i.  iiS-i^j)  regards  it  as  exclusively  so.  Konrad  Maurer, 
arguing  that  in  an  early  stage  of  society  the  companions  and  free  servants 
of  the  princepa  would  be  the  same,  inclines  to  regard  the  eomitea  of  the 
princepi  as  corresponding  with  the  servants  of  private  persons.  Krit. 
Ueberschau,  ii.  3QO-403.  However  this  may  be,  it  is  enough  for  our  pur- 
pose to  remark  tnat  it  was  only  the  princeps  who  could  give  a  public  status 
and  character  to  his  comiUa. 

*  *  Nam  epulsB  et  quanquam  incompti,  largi  tamen,  apparatus  pro  stipen- 
dio  cedunt.'  Tao.  Germ.  c.  14.  The  warhorse  and  spear  were  the  gift  of 
the  princeps  and  the  origin  of  the  later  heriot. 

*  'Prindpes  pro  victoria  pugnant,  eomites  pro  prindpe.'  Tac.  Germ,  c.  14. 
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it  was  a  disgrace  not  to  equal  the  exploits  of  their  leader,  and  Tie  of  the 
perpetual  infamy  to  retire  from  the  field  on  which  he  had  fallen,  prwcept. 
They  were  bound  by  the  closest  obligation  to  defend  and  protect 
him,  and  to  ascribe  to  his  glory  their  own  brave  deeds  K  In  the 
body  thus  composed,  there  were  grades  of  rank  determined  by  the 
judgment  of  the  princeps  * :  and  a  high  place  in  the  comitatics 
was  an  object  of  ambition  to  the  noble  youth  just  as  much  as 
the  possession  of  a  numerous  and  spirited  body  of  retainers  was 
to  his  patron,  who  found  that  his  dignity,  strength,  glory,  and 
security  depended  in  no  small  degree  on  the  character  of  his 
followers.  The  p^nceps  who  entertained  such  a  company,  was 
renowned  both  abroad  and  at  home  ;  he  was  chosen  to  represent 
his  nation  as  ambassador ;  he  was  honoured  with  special  gifts ; 
and  sometimes  the  terror  of  his  name  would  put  an  end  to  war 
before  blood  had  been  shed.  War  was  the  chief  if  not  the  sole  Their  em- 
employment  of  the  comites :  when  there  was  peace  at  home,  the 
youth  sought  opportunities  of  distinguishing  and  enriching  them- 
selves in  distant  warfare.  In  the  times  of  forced  and  unwelcome 
rest  they  were  thoroughly  idle ;  they  cared  neither  for  farming 
nor  for  hunting,  but  spent  the  time  in  feasting  and  sleep'.  The 
eomitatus  is  one  of  the  strangest  but  most  lasting  features  of 
early  civilisation,  partly  private  and  partly  public  in  its  character, 
and  famishing  a  sort  of  supplement  to  an  otherwise  imperfect 
organisation.  The  strong  and  close  bond  of  union  thus  described 
by  Tacitus  can  scarcely  be  the  same  institution  as  the  voluntary 
and  occasional  adhesion  to  a  military  leader,  which  Caesar 
mentions  in  connexion  with  the  aggressive  expeditions  of  his  own 
time  *;  but  the  one  may  have  grown  out  of  the  other.     Glory 

*  Tac.  Germ.  c.  14  :  'Sua  qnoque  fortia  £Etcta gloriae  ejus  aadgnare  prae- 
oipuuiii  sacrameiitam  est.'  Waitz  understands  this  to  imply  an  aotaal  oath. 
D.  V.  G.  i.  347. 

'  Tac.  Germ.  co.  13,  14.  The  difBcult  passage  'Insignis  nobilitas  aut 
magna  patrom  merita  principis  dignationem  etiam  adolescentulis  assignant ' 
is  commented  on  at  great  length  by  Waitz,  D.  V.  G.  i.  260-270 ;  and  Sohm, 
Fr.  R.  G.  V.  m).  555-558 ;  both  of  whom  give  a  transitive  sense  to  dignaii(h 
ntm.  Kemble  translates  'principis  dignationem  assignant,'  'giro  the  rank 
of  princes.'    Saxons,  L  166. 

'  Tac.  Germ.  0. 15 :  a  passage  which  does  not  refer  exclusively  to  the  eomite». 

*  Caesar,  de  Bello  Gallioo,  vi.  23 ;  above,  §  11.  The  idea  of  Sybel  and 
others  that  Caesar  describes  an  earlier  form  of  the  institution  is  rejected  by 
Waitz,  D.  V.  G.  L  357;  K.  Maurer,  Krit.  Ueberscbau,  ii.  418. 
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The^fomt-  and  booty  seem  to  have  been  the  chief  end  of  the  expeditions 
organised  by  both,  and  the  tie  of  personal  honour  and  attach- 
ment the  common  bond ;  but  in  Caesar's  account  the  leadership 
is  not  restricted  to  the  official  magistrate,  and  the  engagement  of 
the  follower  is  for  a  single  campaign  only.  That  the  relation  to 
the  prineq>3  implies  personal  dependence  is  clear  :  no  one  need 
blush,  says  Tacitus,  to  be  seen  among  the  eomitea  ^;  but  the  fact 
that  it  was  necessary,  from  the  Boman  point  of  view,  to  say  so, 
involves  of  necessity  some  idea  of  diminution  of  status.  It  may 
be  questioned  whether  any  one  in  this  relation  would  be  regarded 
as  fully  competent  to  take  part  in  the  deliberations  of  the  tribe, 
but  it  is  scarcely  reasonable  to  suppose,  as  has  been  sometimes 
maintained,  that  a  position  of  so  much  honour,  and  so  much 
coveted,  could  only  be  obtained  by  the  sacrifice  of  freedom '.  But 
the  importance  of  the  comitatus  lies  mainly  in  the  later  history, 
and  in  its  bearing  on  kindred  but  distinct  developments. 

The  priests.  Of  the  priests  of  the  German  races  we  learn  little  more  from 
Tacitus  than  that  they  formed  a  distinct  class  of  men  who  pre- 
sided at  the  sacrifices,  took  the  auspices  for  public  undertakings, 
proclaimed  silence  in  the  assembly,  and  in  the  name  of  the  god  of 
war  discharged  the  office  of  judge  and  executioner  in  the  host  •. 

It  is,  however,  in  relation  to  the  administration  of  government 
that  the  notices  of  the  Qermania  have  their  greatest  value. 

The  tribftU        1 5.  There  was  not  in  the  time  of  Tacitus,  any  more  than  in  that 

constitution.  -i..- 

of  Caesar,  any  general  centre  of  admimstration,  or  any  federal 
bond  among  the  several  tribes,  although  the  great  kindred  races 
had  common  religious  rites  and  sanctuaries.  Each  nation  had  a 
constitution  of  its  own.  In  some  there  was  a  king  with  kindred 
nobility  and  of  course  a  personal  comitatus,  the  patron  of  freed- 
Royaity.       men  and  serfs  *.     But  the  king  was  by  no  means  vested  with  ir- 

*  Tac.  €krm.  c.  13  :  *  Nee  rubor  inter  comites  Mpici.' 

*  This  seems  to  be  Kemble's  view ;  Saxons,  i.  1 73 ;  *  it  is  dear  that  the  idea 
of  freedom  is  entirely  lost/  being  replaced  by  that  of  honour.  It  is  entirely 
rejected  by  Waitjs,  D.  V.  G.  i.  348,  and  K.  Maurer,  Krit.  Ueberschau,  ii  394. 

»  Tac.  Germ.  cc.  7,  10,  11.    Waitz,  D.  V.  G.  L  257,  258. 

*  Tac.  Germ.  cc.  7,  25.  The  essence  of  German,  kingship  was  not  in  the 
command  of  the  host,  or  in  the  leadership  of  a  comiUUuB^  or  in  the  union  of 
several  tribes  under  one  sceptre,  or  in  an  authority  more  efficient  than  that 
of  the  princepi ;  but  in  its  hereditary  character,  or  in  the  choice,  by  the 
people,  of  a  ruler  from  a  distinct  family.     Waiti,  D.  V.  G.  i.  288-393. 
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responsible  or  unlimited  powers  *.  He  was  elected  from  the  body  Limited 
of  the  nobles,  for  strictly  hereditary  succession  was  confined  to  royalty. 
private  property:  he  had  not  the  sole  conmiand  in  war ;  that  was 
engrossed  by  the  dvMSy  who  also  owed  their  position  to  election, 
determined  by  the  renown  they  had  already  earned,  and  sus- 
tained by  the  willing  obedience  of  their  companions  in  arms^  He 
might  take  a  leading  part  in  council,  but  others  qualified  by  age, 
nobility,  honour,  and  eloquence  had  a  not  inferior  claim  to  be 
heard  ^  He  received  a  portion  of  the  fines  imposed  in  the  courts 
of  justice,  but  he  did  not  appoint  the  judges  ^.  His  position  was 
dignified  and  important,  as  impersonating  the  unity  of  the  tribe 
and  implying  a  dominion  more  extensive  than  that  held  by  the 
other  non-monarchical  communities ;  but  unless  he  were  person- 
ally endowed  with  the  gifts  or  reputation  of  a  military  leader,  it 
could  be  one  only  of  simple  honour.  There  was  no  such  relation 
between  him  and  the  prindpe^  ^  as  there  was  between  the  pririr- 
cipes  and  their  conUtea  t  the  principea  fought  not  for  him,  but  for 
victory,  and  the  only^reason,  except  that  which  consisted  in  the 
betrayal  of  the  voluntary  tie,  was  that  which  was  committed 
against  the  nation  ^ 

We  may  understand  that  a  tribe  which  had  adopted  monarchy 
must  gradually  have  modified  these  conditions ;  that  a  king 
strong  enough  to  maintain  his  position  at  all,  must  have  gathered 
Uie  chiefs  of  the  land  into  a  comitatus  of  his  own  ;  but  there  is 
no  sign  as  yet  that  this  was  done  :  nor  is  there  any  indication 
that  the  king  exercised,  except  in  the  case  of  auguries  ^,  any  such 

K.  Maurer,  Krit,  Ueberscliau,  ii.  419-433.  This  hereditary  character  is 
abflolately  inconsistent  with  the  supposition  that  royalty  originated  in  the 
eomiUUut :  and  is  in  distinct  contrast  with  the  eleotiye  principle  applied  in 
the  case  of  the  principes, 

'  Tac.  Germ.  c.  7  :  *  Neo  regibus  infinita  ant  libera  potestas.' 

*  *  Duces  ex  virtnte  snmunt . . .  et  duces  exemplo  potius  quam  imperio ...    % 
praesunt.'  Tac.  Germ.  c.  7.     Waitz  however  maintains  that  the  king  was 
the  regular  general  for  the  monarchic  tribes ;  D.  V.  G.  i.  310  sq.  / 

'  Tac.  Germ.  c.  11. 

*  *  Pars  mulctae  regi  vel  oivitati,  pars  ipsi  qui  vindicatur  vel  propinqais 
ejus  exsolvitur.'    Ibid,  c  1 2. 

•  Nor  were  the  nolnles  the  king's  comitattu :  but  the  question  belongs  to 
a  later  stage.     Wutz,  D.  Y.  G.  i.  365  sq. 

•  *  Proditores  et  transfugas  arboribus  suspendunt,'  &c.  Tac.  Germ.  c.  1  a. 
^  Ibid.  c.  10. 
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sacerdotal  influence  as  in  ancient  times  might  be  supposed  to  con- 
sole a  sovereign  whose  power  bore  no  proportion  to  his  dignity. 
But  it  is  not  easy  to  argue  with  certainty  from  the  words  of 
Tacitus,  that  those  tribes  in  which  .the  power  and  pre-eminence  of 
the  principea  were  of  so  great  importance,  were  really  subject  to 
kings  at  alL 
The  central       For  a  very  large  proportion  of  the  tribes  dispensed  altogether 

adminutm-       ,^.  ,  ,  .  «f  .  -i 

tion  was  in    With  royalty :  the  state  or  ctvitas  ^  was  a  sufficient  centre,  and 

whether       the  tie  of  nationality  a  sufficient  bond  of  cohesion.     In  these 

or  not.         still,  as  in  Caesar's  time,  the  principes  chosen  in  the  national 

councils  acted  independently  of  one  another  in  peace,  and  in  war 

obeyed  the  leader  whose  valour  marked  him  out  for  election. 

Under  this  system  the  state  received  the  portion  of  the  mulcts 

which  in  the  monarchies  fell  'to  the  king':  there  is  no  evidence 

that  the  election  of  the  principes  was  influenced  by  the  here- 

The prinrfpet ditary  principle',   or  that   their  status  involved  any  of  the 

ofthenon-     ,  .  ... 

monarchic    honours  of  royalty.     In  the  monarchical  tribes  it  is  probable 

that  the  king  may  have  gradually  appropriated  the  powers  and 
honours  of  the  principes,  but  in  the  non-monarchical  ones  there 
is  nothing  to  show  that  the  principes  were  more  than  the  elec- 
tive magbtrates  of  free  and  kindred  communities. 
The  central       16.  Under  both  systems  the  central  power  was  wielded  by  the 
the  civuat,  a  national  assemblies.     These  were  held  at  fixed  times,  generally 
^e  host.       at  the  new  or  full  moon  ^    There  was  no  distinction  of  place^ :  all 
were  free,  all  appeared  in  arms.     Silence  was  proclaimed  by  the 
priests,  who  had  for  the  time  the  power  of  enforcing  it.     Then 
the  debate  was  opened  by  some  one  who  had  a  personal  claim  to 
be  heard,  the  king,  or  a  princeps,  or  one  whose  age,  nobility, 
military  glory,  or  eloquence  entitled  him  to  rise.     He  took  the 

*  Tacitus  uses  the  word  civiUu  to  express  the  tribe  in  its  constitutioDal 
aspect,  in  the  Germania,  cc.  8,  lo,  la,  13,  14, 15, 19,  35, 30, 41 ;  and  Annales, 
i.  37.  Oens  ia  also  used  in  the  same  sense,  but  not  so  pagn$,  which  always 
means  a  subdivision ;  as  in  Caesar,  de  Bello  Gallico,  i.  i  a,  '  Onmis  civitas 
Helvetia  in  quattuor  pagos  divisa  est.'  Waits,  D.  Y.  G.  i.  I40.  Sohm 
(Fr.  E.  G.  V.  pp.  1-8)  carefully  works  out  the  position  that  whereas  the 
unity  of  the  German  race  was  one  of  blood  and  religion  only,  the  tribal  or 
state  unity  exhibited  in  the  councils  was  political,  and  that  of  the  pagi  or 
hundreds  simply  a  judicial  organisation. 

»  Tac.  Germ.  c.  la.      *  See  above,  p.  aa,  n.  4.      *  Tac.  Germ.  0.  11. 

*  Possibly  they  arranged  themselves,  as  in  the  host,  in  kindreds.  Waltz, 
D.  V.  G.  i.  335. 
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tone  of  persuasion,  never  that  of  command.  Opposition  was 
expressed  by  loud  shouts ;  assent  by  the  shaking  of  spears ; 
enthusiastic  applause  by  the  clash  of  spear  and  shield. 

Of  matters  of  deliberation  the  more  important  were  transacted  Deilbera- 
in  the  full  assembly,  at  which  all  the  freemen  were  entitled  to  ooimdi  of 
be  present.  But  the  business  was  canvassed  and  arranged  by 
the  principea  before  it  was  presented  for  national  determination  ; 
and  matters  of  less  import  and  ordinary  routine  were  dispatched 
in  the  limited  gatherings  of  the  magistrates.  Of  the  greater 
questions  were  those  of  war  and  peace,  although  these,  together 
with  proposals  of  alliance  and  elections  of  magistrates,  were  fre- 
quently discussed  in  the  convivial  meetings  which  formed  part  of 
the  regular  session  of  the  council^.  The  magistrates  for  the  ad- 
ministration of  justice  in  the  pagi  and  vici  were  elected  id  the 
general  council.  It  also  acted,  in  its  sovereign  capacity,  as  a  high 
court  of  justice,  heard  complaints  and  issued  capital  sentences^. 

The  local  courts  of  justice  were  held  by  the  elected  pnncipes  judidai 
in  the  larger  divisions  or  pagiy  and  in  the  villages  or  vici.  But  ^h^^%s. 
their  office  was  rather  that  of  president  of  the  court  than  of 
judge.  The  princepa  had,  in  the  pagus  at  least,  a  hundred 
assessors  or  companions  to  whom  he  was  indebted  not  only  for 
advice  but  for  authority  also  ^  :  doubtless  they  both  declared  the 
law  and  weighed  the  evidence.  Capital  punishments  were  not 
rare;  hanging  was  the  reward  of  treason  and  desertion:  the 
coward  and  the  abandoned  pers(Mi  were  drowned  or  smothered 

'  *  De  reconciliftndis  inyicem  inimicitiis  et  jnngendis  affinitatibus  et  ad- 
souoendifl jprincipibuB,  de  pace  denique  ac  bello,  plernmque  in  conviviis  con- 
sultant.' Tac.  Germ.  c.  aa.  Whether  the  custom  of  drinking  the  fines  for 
non-attendance,  which  was  a  time-honoared  practice  in  the  Grerman  mark- 
courts  (G.  L.  von  Maurer,  Markenverfassg.  p.  175),  and  still  prevails  in 
England  in  rural  clubs,  can  be  traced  to  thiB  usage,  need  not  be  discussed. 
It  certainly  seems  that  the  manorial  courts  still  support  their  existence  by 
dinners  after  business :  and  so  in  the  time  of  Athelstan  the  '  bytt-fylling,' 
'  impletio  vasorum,'  was  an  important  part  of  the  proceedings  of  the  lo^ 
gatherings.  The  vexed  question  of  scot  ales  and  church  aleSf  and  the  func- 
tions of  the  ale-taster  connect  themselves  with  the  primitive  practice  :  and 
80  also  the  guilds.    See  Chap,  xi,  below. 

•  Tac.  Germ.  c.  12.    See  Sohm,  Fr.  R.  G.  V.  p.  5. 

'  '  £lignntur  in  iisdem  conciliis  et  principes,  qui  jura  per  pagos  vicosque 
reddunt.  Centeni  singulis  ex  plebe  comites  consilium  simul  et  auctoritas 
adsunt.*    Tac.  Germ.  c.  la. 
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under  hurdles  :  other  offences  were  expiated  by  fines,  of  whidi 

one  portion  went  to  the  king  or  the  state,  the  rest  to  the  injured 

Fines intxmi'  person  or  his  relations.     The  system  of  compensation  extended 

hr  offenoet.  even  to  the  reconciliation  of  hereditary  quarrels :  homicide  itself 

might  be  atoned  for  by  a  fine  of  cattle  :  the  whole  house  of  the 

slain  man  joined  in  accepting  it  as  an  indemnity,  and  the  breach 

of  the  public  peace  was  healed  by  a  fixed  shared 

OrganuetUm      17,  In  war  the  compulsory  maintenance  of  discipline  was 

war.  tempered  greatly  by  the  spirit  of  the  comitatus.    The  leader  of 

a/y    yy         the  host  was  the  chosen   champion ;  not  necessarily  the  king 

ifr^^"*^       or  the  local  magistrate,  but  the  dux  whose  prowess  had  earned 

^^    2c^  r     the  confidence  of  the  nation,  and  who  as  princeps  was  followed 

/Ai>^OiL     C^   by  the  largest  train   of  companions*.      From  each  paguB  a 

M    ^     •   y  hundred  champions  were  sent  to  the  host',  just  as  the  hundred 

t^jr    ypuj/r  j^ggessors  were  furnished  to  the  court  of  justice.     Well-trained 

J^/^^     S^      in&ntry  were  thus  supplied ;  they  took  the  van  in  battle  and 

were  supported  by  or  mingled  with  the  cavalry.      The   chief 

burden  fell  on  thecfuc«9*,  who  had  to  set  an  example  rather  than 

to  enforce  command,  and  on  the  pri/ncipes  with  their  mounted 

'  comites^.     The  maintenance  of  discipline  in  the  field  as  in  the 

r  council  was  left  in  great  measure  to  the  priests*;  they  took 

i  the  auguries  and  gave  the  signal  for  onset,  they  alone  had  power 

t  to  visit  with  legal  punishment,  to  bind  or  to  beat.     Otherwise 

Sthe  cohesion  and  order  of  battle  was  kept  up  by  the  voluntary 
'  regularity  of  the  armed  freemen,  who  arranged  themselves,  when 

j!  not  otherwise  tied,  in  &milies  and  afi&nities^.     Three  principles 

I  at  least  seem  to  be  at  work  in  this  system ;  the  national  force 

I  ^  The  passages  that  illustrate  this  are  of  great  importance  on  the  whole 

I  subject  of  German  criminal  law ;  the  wer-gildt  the  bdt^  the  wUe,  the  character 

'  of  the  peace,  the  idea  of  the  right  of  private  war,  the  ao-<Me6.  fehd&recht, 

and  the  position  of  the  king  as  guardian  of  the  peace,  and  of  the  kindred  as 
sharers  in  the  feud.    Tac.  Germ.  oc.  1 2,  a  i,  aa.    Waits,  D.  Y.  G.  i.  389-4ao. 
K.  Maurer,  Krit.  Ueberschau,  liL  a6-36. 
'  *  Ipsa  plerumque  &ma  bella  profligant.'  Tac.  Germ.  c.  13. 
'  *  Genteni  ex  singulis  pagis.'    Ibid.  c.  6. 
*  '  Si  prompti,  si  oonspicui,  si  ante  aciem  agant.'  Ibid.  c.  7. 
^  The  war-horse  of  the  cornea  was  the  gift  of  the  prinoepB  as  well  as  his 
arms.    Ibid.  c.  14. 
«  Ibid.  c.  7. 

^  'Non  casus  nee  fortuita  conglobatio  turmam  aut  cuneum  £Mdt,  sed 
familiae  et  propinquitates.*  Ibid.  c.  7. 


Digitized  by 


Google 


II.]  The  Host.  31 

consisting  of  the  dux  and  chosen  centuries  of  infantry ;  the  pro- 
fessional warriors  with  their  trains  of  disciples,  the  principes 
fighting  for  victory,  and  the  comites  for  their  princeps ;  and 
the  mass  of  the  freemen  arranged  in  families  fighting  for 
their  homesteads  and  hearths.  It  is  to  these  last,  according  to 
Tacitus,  that  the  strength  of  the  force  and  the  confidence  of 
earnest  valour  is  chiefly  due,  whether  the  immediate  excitement 
be  the  rivalry  of  jealous  neighbours  or  the  urgency  of  common 
interests.     The  host  is  thus  the  whole  nation  in  arms. 

18.  And  the  nation  in  its  territorial  aspect  is  not  altogether  Personal 
unlike  the  host  in  permanent  encampment :  the  pagtis  and  vicus  these 
are  rather  the  divisions  of  the  people  than  of  the  land,  and  may  mSSS^ 
be  reasonably  supposed  to  have  been  marked  out  with  reference 
to  the  numerical  arrangement  of  the  host,  and  in  that  strict 
adherence  to  definite  numbers  which  appears  so  constantly  in  new 
or  loosely  settled  communities,  whether  civilised  or  not.  The 
hundred  warriors  and  the  hundred  judges  of  the  pagusy  may  on 
this  supposition  represent  the  hundred  free  families  to  which  the 
pagus  was  originally  allotted,  that  primitive  institution  of  the 
hundred  which  appears  in  every  branch  of  the  Germanic  race 
in  its  earliest  historical  form  ;  not  yet  a  definite  geographical 
division,  but  a  social  and  political  one^.  The  vici  may  be  sub- 
divisions in  equal  proportions,  both  of  the  personalities  and  of 
the  territorial  allotment  of  the  hundred  :  and  their  subdivision 
by  re-allotment  may  have  been  equally  symmetrical.  But  it 
would  be  wrong  to  state  this  as  more  than  a  theory. 

19.  With  very  few  exceptions,  by  way  of  inference,  this  de- 
scription is  a  mere  abstract  and  paraphrase  of  the  language  of  the 
Qermania.  The  general  features  of  it  are  clear  if  not  minute.  It 
will  probably  always  be  a  favourite  exercise  for  learned  ingenuity 
to  attempt  to  trace  distinct  reference  to  the  later  institutions 

*  Waitz,  D.  V.  G.  i.  154,  understandB  the  hundred  companions  of  the 
princep$  in  judgment  to  be  the  fuUv  qualified  members  of  the  community  ; 
no  special  stress  is  to  be  laid  on  the  number,  as  Tacitus  himself  warns  us. 
They  formed  then  a  full  hundred-court,  and  not  a  mere  council  of  assessors, 
a0  Tacitus  supposed.  Bethmann-Hollweg  takes  the  same  view  (Civil- 
prooets,  i7.  loa).  The  older  view,  regarding  them  as  a  committee  of  the 
freemen,  is  on  the  whole  less  likely.  The  principle  that  in  these  courts  all 
the  suitors  are  judges  is  very  ancient.    See  also  Waitz,  D.  V.  G^  i.  333. 
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Prospective  of  the  race  :  and  it  is  quite  lawful  to  work  back,  through  ob- 

spective        TiouB  generalisations  and  comparisons  with  the  early  phenomena 

Gormania.    of  society  in  other  nations,  to  the  primitive  civilisation  of  the 

Aryan  or  the  Indo-G^ermanic  fjEimily.     It  would  be  foreign  to  our 

present  purpose  to  attempt  the  latter  task :  and  the  former  can 

only  be  partially  undertaken  in  a  work,  the  object  of  which  is 

historical  rather  than  philosophical     But  the  words  of  Tacitus 

require  interpretation,  and  the  unity  of  his  sketch  demands,  for 

intelligent  comprehension,  some  reference  to  the  early  principles 

of  social  development. 

No  principle      Among  the  first  truths  which  the  historical  student,  or  indeed 

works  in  ..^        iii  ^  •.!•.  -i  .1 

isolation.  any  scientific  scholar,  learns  to  recognise,  this  is  perhaps  the  most 
important,  that  no  theory  or  principle  works  in  isolation.  The 
most  logical  conclusions  from  the  truest  principle  are  practically 
fjEblse,  unless  in  drawing  them  allowance  is  made  for  the  counter- 
working of  other  principles  equally  true  in  theory,  and  equally 
dependent  for  practical  truth  on  co-ordination  with  the  first.  No 
natural  law  is  by  itself  sufficient  to  account  for  all  the  phenomena 
which  on  the  most  restricted  view  range  themselves  within  iis 
sphere.  And  with  respect  to  primitive  society,  this  is  especially 
noteworthy.  The  patriarchal  theory,  as  it  is  called,  will  certainly 
not  account  for  any  great  proportion  of  the  phenomena  of  the 
Traces,  of  social  System  under  any  of  its  phases  :  yet  there  are  in  the 
society.  Gkrmania  some  traces  of  the  idea  on  which  it  is  based ;  the 
union  for  some  purposes  of  sacerdotal  with  royal  functions^,  and 
the  vast  and  permanent  importance  of  the  &mily  tie*.  Of  the 
four  chief  forms  of  political  life,  which  in  their  earlier  stages  are 
compatible  with  the  existence  of  a  people  in  the  pastoral,  the 
hunting,  and  the  predatory  stages  of  its  development,  the  most 
complex,  that  of  the  city,  is  expressly  excluded  by  the  words  of 
Tacitus ;  the  Germans  had  no  cities',  no  fortified  places  of  resort 
or  refuge  ;  and  when  at  a  later  period  they  adopt  a  city  life,  its 

*  Tttc.  (xerm.  c.  10. 

'  In  relation  to  the  host.Tac.  Germ.  c.  7  ;  to  fends,  c.  ai ;  to  inheritanoe, 
c.  ao ;  the  relattons  witness  the  punishment  of  the  unfiuthful  wife,  c.  19 ; 
marriages  with  alien  nations  are  unusual,  c.  4.     Waitz,  D.  V.  G.  i.  49-99. 

'  Tac.  Germ.  c.  16.  They  regarded  them  as  ^  munimenta  servitii.'  Tao. 
Hist.  i7.  64. 
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coiistitution  is  based  on  that  of  the  ancient  villages  rather  than  on  Germs  of 
any  imported  idea  of  the  classical  municipality  ^.  The  lordship, —  tions  oon- 
that  quasi-manorial  system,  in  which  the  lord  of  the  land  lives  Gemumm. 
among  his  free  tenants  and  cultivates  his  proper  demesne  by 
serfs  or  hired  labourers,  possessing  Hie  original  title  to  the 
whole,  waste  as  well  as  cultivated,  with  jurisdiction  over  and 
right  to  service  from  all  who  dwell  within  the  boundaries, — is 
only  in  very  few  particulars  reconcileable  with  the  sketch  of 
Tacitus.  The  village  system  in  which,  the  tie  of  community  of  The  Tillage. 
land  not  necessarily  existing,  the  freer  and  simpler  institution  of 
a  common  machinery  for  the  preservation  of  peace,  the  adminis- 
tration of  justice,  and  the  fulfilment  of  public  duties  as  part  of 
a  wider  organisation,  is  the  direct  and  primary  bond,  does  fall  in 
more  easily  with  the  general  tenour  of  the  description.  The  vici 
or  villages  exist  and  have  justice  administered  by  the  prindpes. 
But  further  references,  irrespective  of  tlie  question  of  the  land, 
are  scanty  and  open  to  much  discussion.  The  idea  of  the  The  Mark. 
Mark  System,  as  it  is  called,  according  to  which  the  body 
of  kindred  freemen,  scattered  over  a  considerable  area  and  culti- 
vating their  lands  in  common,  use  a  domestic  constitution  based 
entirely  or  primarily  on  the  community  of  tenure  and  cultivation, 
is  an  especially  inviting  one,  and  furnishes  a  basis  on  which  a 
large  proportion  of  the  institutions  of  later  constitutional  life 
may  theoretically  be  imposed.  And  there  are  nations  in  which 
such  a  system  has  ever  been  the  rule,  although  they  are  not  those 
whose  progress  has  made  a  part  of  the  world's  history",  whilst 
the  very  fact  of  their  permanent  insignificance  may  be  regarded 
as  a  positive  refutation  of  the  claim  of  their  system  to  include  all 
the  germs  of  greater  and  more  active  free  institutions.  But  this 
system,  in  its  bare  simplicity,  is  scarcely  consistent  with  the 
general  sketch  of  the  Qermania,  and  totally  insufficient  as  a  key 
to  the  whole.    The  German  communities,  although  they  hold  their 

'  See  this  worked  out  by  G.  L.  von  Maarer,  Stadteverfassg.  i.  134  ><l*  • 
he  rejects  the  idea  of  Roman  municipality,  of  the  manorial  system,  of  the- 
Sehdffmihumf  or  of  the  guild,  as  the  origin  of  city  life  among  the  Germans, 
and  traces  it  to  the  Mark, 

*  See.  especially  in  reference  to  India,  Sir  H.  S.  Maine's  Lectures  on 
VilUi^  Communities,  London,  187 1. 
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land  in  common,  are  scarcely  described  as  those  of  an  agricultural 
people :  while  the  mark  system  is  wholly  and  entirely  an  agri- 
cultural one,  and   must,  if  it  had  existed  in   its  integrity  in 
Tacitus's  time,  have  impressed  its  leading  features   more  dis- 
tinctly upon  his  memory.     Nor  can  a  mixture  of  the  systems  of 
the  lordship,  the  village  and  the  mark,  claim  a  greater  proba- 
bility; we  have  no  one  of  the  three  in  its  completeness  and 
cannot  be  warranted  in  supposing  the  co-existence  of  alL 
ofTwitwf*        ^*'  ^®  ^^^y  ^y  viewing  the  description  of  the  Roman  historian 
«>n*J2^  ^  ^  referring  to  a  stage  and  state  of  society  in  which  the  causes 
cipiejoflater  a,©  afc  work  which  at  different  periods  and  in  different  regions 
develop  all  the  three,  that  any  approach  can  be  safely  made 
towards   bringing  it  into  relation  with  the  facts  of  historical 
sociology.    We   have  not  the  mark  system,  but  we  have  the 
principle  of  common  tenure  and  cultivation,  on  which,  in  India, 
the  native  village  communities  still  maintain  a  primitive  prac- 
tice much  older  probably  thaai  the  Oermania,  and  of  which  very 
distinct  vestiges  exist  still  in  our  own  country,  in  Switzerland, 
and  in  Germany  \     We  have  not  the  village  system  in  its  in- 
tegrity, but  we  have  the  villages  themselves,  their  relation  to 
the  j^giy  and  through  them  to  the  civitaSj  and  the  fact  that  they 
were  centres  for  the  administration  of  justice.     We  have  not  the 
manor,  but  we  have  the  nobleman,  we  have  the  warlike  magis- 
trate with  his  attendant  eomites,  whose  services  he  must  find  some 
way  of  rewarding,  and  whose  energies  he  must  even  in  peace 
find  some  way  of  employing.     The  rich  man  too  has  his  great 
house  and  court,  and  his  &mily  of  slaves  or  dependents,  who 
may  be  only  less  than  free  in  that  they  cultivate  the  land  that 
belongs  to  another.     We  dare  not  say  that  we  have  a  perfect 
alodial  system,  although  the  land,  so  far  as  it  may  be  held  in 
severalty,  is  held  alodially  :  we  cannot  say  that  we  have  feudality, 

^  See  below  pp.  49-51.  It  appeara  rash  to  make  the  mark  system,  pare 
and  simple,  the  basis  of  Germanic  society.  No  doubt  in  some  cases  not  only 
villages,  but  hundreds,  and  still  larger  territories  possessed  conmion  lands, 
and  the  English  folk-land  is  in  a  manner  the  mark-land  of  the  nation :  but 
it  does  not  follow  that  in  these  all  constitutional  relations  were  based  upon 
?t.  Still  less  in  other  regions  where  not  so  much  as  even  this  can  be 
proved. 
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for  the  tie  between  the  lord  and  his  dependent  is  distinctly  not 
one  of  which  land  is  either  the  exponent  or  the  material  basis. 

But  we  have  germs  and  traces  of  alL     The  military  princeps  A  slight  de- 
bas  but  to  conquer  and  colonise  a  new  territory,  and  reward  his  woufdtwii 
followers  on  a  plan  that  will  keep  them  faithful  as  well  as  free,  cip^^nto" 
and  feudalism  springs  into  existence.    The  members  of  the  village  ■y**®°**' 
society  have  but  to  commute  their  fluctuating  shares  in  the  annual 
redistribution  of  land  for  a  fixed  allotment  with  definite  duties 
incumbent  upon  them  as  independent  owners,' and  we  have  the 
alodial  system  of  village  life ;  let  the  warriors  of  the  tribe  sink 
their  predatory  ardour  in  the  fulfilment  of  immediate  duties,  cul- 
tivate their  land  and  live  on  the  produce  of  it,  and  they  will  pro- 
bably M\  back  into  the  simplicity  of  the  primitive  mark  life,  out 
of  which  they  emerged,  and  into  which  their  descendants,  in  many 
cases,  when  civilised  and  humanised  by  the  arts  of  peace,  chose, 
in  the  prospect  of  freedom  and  social  independence,  to  return. 

If  the  free  village  organisation  seems  to  recommend  itself  as  GenenU 
the  most  adequate  explanation  of  the  facts  recorded,  it  musti^orthe 
be  remembered  that  its  plausibility  depends  on  its  obscurity 
and  indefiniteness.  It  may  contain  or  it  may  exclude  the 
principle  of  common  tenure  and  cultivation  ;  it  may  include  or 
exclude  the  estates  of  the  rich  men  and  their  slaves,  the  halls 
of  the  principes  and  their  companions.  We  can  affirm  little 
more  than  that  the  vicus  was  a  community  of  common  cultiva- 
tors ;  a  centre  or  a  subdivision  of  the  pagus  for  the  purposes  of 
police  or  judicature.  On  the  analogy  of  the  pagus  we  may 
infer  that  it  furnished  in  its  elders  a  body  of  assessors  to  assist 
the  princeps  on  the  bench  of  justice,  and  in  its  young  men  a 
contingent  towards  the  chosen  centuries  of  the  host.  All  beyond 
this  is  theory,  or  derived  from  interpretation  by  later  facts^. 

'  Sohm  (Fr.  R.  G.  Y.  pp.  1-8)  combats  the  idea  that  the  constitution  of 
the  race  {l^amm\  that  of  the  civitas  ( VoUc),  and  that  of  the  pagus  (Hundert- 


Mchafl),  are  based j)n  the  same  principle,  so  that  one  is  the  reproduction  of 
lieronad"'  ---  . ^ 

he  people  i 
judicial.     *The  old  German  constitution  is  characterised  by  the  organic 


the  oUier  on  a  different  field.    He  contends  that,  in  the  Germania,  they  ex- 
hibit the  people  in  ihiee  different  phases :  the  religious,  the  poUticfU,  and  the 


connexion  in  which  the  different  sides  of  the  national  life  stand  to  the  dif- 
ferent stages  of  the  national  organism.'  Grimm  (R.  A.  p.  745)  and  Waiti 
(D.  V.  G.  i.  316)  are  inclined  to  regard  the  sevend  constitutions  as  convert 
aant,  in  the  main,  with  the  same  matters. 
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The  throe  But  the  looseness  and  unjointed  character  of  the  upper 
kindrod,,  organisation  is  by  itself  sufficient  to  prevent  us  from  accepting 
and  penonal  a  symmetrical  theory.  If  the  villages  and  the  ^gi  are  arranged 
on  one  principle,  the  supreme  authority  seems  to  be  exercised 
at  least  on  three.  The  king  in  the  monarchic  states  does  little 
more  than  represent  the  unity  of  race;  he  has  a  primacy  of 
honour  but  not  of  power ;  he  reigns  but  does  not  govern.  The 
national  council  under  the  elective  principes  is  sovereign  in 
peace,  but  in  war  its  powers  are  vested  in  the  dtuc;  and  yet 
the  authority  of  the  dux  over  his  comites  does  not  rest  on  the 
election  of  the  nation,  but  on  the  personal  tie  by  which  they 
are  bound  to  him.  Just  so  in  each  subordinate  portion  of  the 
fabric,  the  three  principles  of  .the  kindred,  the  community,  and 
the  personal  influence,  complement  and  complicate  each  other's 
action.  The  lower  organisations  are  more  coherent  than  the 
upper,  because  it  is  more  possible  for  them  to  exist  unmixed, 
or  in  personal  union :  the  kindred  may  be  the  conmiunity,  and 
the  personal  and  official  influence  of  the  wise  man  or  champion 
may  be  united  in  the  chief  of  the  fiamily  settlement.  But  even 
here  the  cohesive  force  may  be  exaggerated. 
y^  The  conclusion  that  such  a  survey  suggests,  especially  with 
a  view  to  later  history,  is  this :  A  great  family  of  tribes  whose 
institutions  are  all  in  common,  and  their  bonds  of  political 
cohesion  so  untrustworthy,  are  singularly  capable  of  entering 
into  new  combinations;  singularly  liable  to  be  united  and 
dissolved  in  short-lived  confederations,  and  to  reappear  under 
new  names,  so  long  as  they  are  without  a  great  leader.  Tet  in 
that  very  community  of  institutions  and  languages,  in  the  firmness 
of  the  common  basis,  and  the  strength  of  the  lower  organisation, 
if  a  leader  can  be  found  to  impress  on  them  the  need  of  unity, 
and  to  consolidate  the  higher  machinery  of  political  action  into 
a  national  constitution,  instead  of  small  aggregations  and 
tumultuary  associations,  they  possess  a  basis  and  a  spring  of 
life,  from  and  by  which  they  may  rise  into  a  great  homogeneous 
people,  symmetrically  organised  and  united,  progressive  and 
\   thoroughly  patriotic. 
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CHAPTER    m. 

THE   SAXONS   AND  ANGLES   AT   HOME. 

20.  Appearattoe  of  the  Franks  and  Saxons. — 21.  The  Angles  and  Jutes. — 
22.  Saxons  in  Germany  as  described  by  Bede,  Nithard,  Rudolf  and 
Hucbald ;  and  noticed  in  the  Capitularies. — 23.  Notices  of  the  Angles 
in  Germany. — 24.  The  mark  system  and  common  husbandry .^25.  Early 
system  illustrated  by  the  Salian  law. — 26.  Further  illustrations. 

20.  For  nearly  two  hundred  years  afiber  the  age  of  Tacitus  Be4>pear- 
very  little   is  known  of  the  internal  history  of  the  German  German 
tribes,  and  nothing  new  of  their  political  institutions.     From  new  i  "^  *' 
the  facility  with  which  the  latter,  when  they  reappear,  may  be 
made  to  harmonise  with  the  account  of  the  great  historian,  it 
is  almost  necessarily  inferred  that  they  had  continued  without 
change ;  nor  is  there  any  occasion  to  presume  a  development  in 
the  direction  of  civilisation.     The  Germans  of  Oaesar^s  time 
were  veiy  Ur  from  being  savages,  but  those  of  the  fourth 
century  were  still  a  very  long  way  from  the  conditions   of 
modem   society.     How  very  long  the  institutions  of  a  half- 
civilised  nation  may  remain  stationary  we  have  both  in  the 
East  and  in  the  West  very  abundant  evidence. 

During  these  centuries,  at  various  periods,  the  Roman  empire 
was  alarmed  and  shaken  by  the  appearance  on  her  borders  of 
nations  great  in  mass  and  strength,  as  their  predecessors  had 
been,  but  bearing  new  names.  In  the  reign  of  CaracaUa  Rome 
first  heard  of  the  Goths  and  Alemanni^  j  a  little  more  than  half 
a  century  later  the  Franks  appear ;  and  about  the  same  time 
the  Saxons,  who  had  been  named  and  placed  geographically  by 
Ptolemy,  make  their  first  mark  in  history.     They  are  found 

'  Ael.  Spartianus,  Caracalla,  o.  lo ;  Zeuss,  Die  Deutschen  und  die  Nach- 
baratamme,  pp.  504,  401. 
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employed  in  naval  and  piratical  expeditions  on  the  coasts  of 

Gaul  in  A.D.  287 ^ 

indetermi-        Whatever  degree  of  antiquity  we  may  be  inclined  to  ascribe 

oatenoas  of 

the  coiieo-     to  the  names  of  these  nations,  and  there  is  no  need  to  put  a 

precise  limit  to  it,  it  can  scarcely  be  supposed  that  they  sprang 
&om  insignificance  and  obscurity  to  strength  and  power  in  a 
moment.  It  is  fiar  more  probable  that  under  the  names  of 
Frank  and  Saxon  in  the  fourth  century  had  been  sunk  the 
many  better-known  earlier  names  of  tribes  who  occupied  the 
same  seats,  as  the  Sigambri,  the  Salii  and  the  Ubii  were  all 
now  known  as  Franks  ^  so  the  Cherusci,  the  Marsi,  the  Dulgi- 
bini,  and  the  Chauci'  may  have  been  comprehended  under  the 
name  of  Saxons.  The  nations  of  the  Qermania  had  no  common 
name  recognised  by  themselves,  and  were  content,  when,  ages 
after,  they  had  realised  their  unity  of  tongue  and  descent,  to 
speak  of  their  language  simply  as  the  Lingua  Theotisca,  the 
language  of  the  people  *  (theod).  The  general  name  by  which  the 
Romans  knew  them  was  one  which  they  had  received  from  their 
Gallic  neighbours.  Much  of  the  minute  and  obscure  nomen- 
clature of  the  early  geographers  had  probably  a  similar  origin. 
The  freemen  of  the  gentes  and  cognationes  might  not  care 
much  about  the  collective  name  with  which  perhaps  a  casual 
combination  under  some  great  warrior  had  temporarily  endowed 
them.  So  long  as  they  retained  amongst  themselves  their 
family  or  gentile  names,  it  mattered  little  whether  the  foreigners 
called  them   Ingaevones*   or  Cherusci,   Germans  or   Saxons. 

^  Eutropius,  ix.  13  ;  Zeues,  p.  381 ;  Grimm,  Gesch.  der  D.  Spr.  p.  625. 

*  Grimm,  Gesch.  der  Deutschen  Spr.  pp.  520  sq. ;  Zeuss,  pp.  326,  329. 
^  Grimm,  Gesch.  der  Deutschen  Spr.  pp.  614,  624. 

*  Whence  the  name  *  Deutsch.'  Zeuss  derives  it  rather  from  the  root 
of  *  deuten/  to  explain,  so  that  theotisc  should  mean  *  significant.'  But  the 
root  of  theod  and  deuten  is  the  same.  See  Max  Muller,  Lectures  on  the 
Science  of  Language,  ii.  230;  Grimm,  Gesch.  der  Deutschen  Spr.  p.  790; 
Waitz,  D.  V.  G.  i  28.    All  decide  against  the  connexion  with  the  Teutones. 

^  Grimm*s  identification  of  the  Ingaevones  with  the  Saxons,  of  the  Iscae- 
Yones  with  the  Franks,  and  of  the  Herminones  with  the  Thuringians  is 
convenient :  Pref.  to  his  edition  of  the  Germania,  p.  iy.  Gesch.  der 
Deutschen  Spr.  pp.  829,  830;  Waitz,  D.  V.  G.  i.  9-1 1  ;  Max  MiiUer, 
Lectures  on  the  i^cience  of  language,  ii.  502,  503.  There  is,  I  believe, 
no  etymological  objection  to  connecting  the  Ing  of  the  Ingaevones  vnth  the 
Ang  of  the  Angles  and  the  Eng  of  England. 
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It  is  possible  that  the  sudden  prominence  of  new  names 
sometimes  signified  the  acquisition  of  dominion  by  a  rising 
tribe;  that  the  later  career  of  the  Franks  may  be  but  the 
fulfilment  of  a  destiny  that  had  begun  to  work  centuries 
earlier ;  it  is  not  impossible  that  a  confederation  of  free  and 
neighbour  tribes  may  have  become  known  to  the  world  by  a 
collective  name  which  they  were  scarcely  conscious  of  bearing ' : 
nor  is  it  unlikely  that  in  some  cases  the  collective  name  itself 
testifies  to  a  series  of  rapid  subjugations  and  annexations.  But, 
however  this  nmy  be,  the  bearing  of  the  common  name  was  Imoortance 


in  itself  a  long  step  towards  political  unity :  the  Saxon  commu-  ooUective 
nities  might  have  no  yearning  towards  it  themselves,  but  when  °*™®^ 
they  found  that  their  neighbours  treated  them  as  one,  they 
would  find  it  gradually  necessary  to  act  as  one.     It  is  needless 
for  us  to  attempt  now  to  generalise  on   the  widely  varying 
eauses  that  led  to  this  constitution  of  the  later  nationalities. 
Some  had  originated  in  the  necessity  of  defence  against  Rome, 
some  in  the  tempting  prospect  of  rich  booty;  the  later  ones  per- 
haps in  the  turmoil  whfbh  accompanied  the  great  upheaval  in 
Central  Asia  that  first  threw  the  Goths  upon  the  empire.     It  is 
safer  to  ascribe  them  in  general  to  some  such  external  cause  Thej  are  not 
than  to  suppose  them  to  have  proceeded  from,  or  even  to  have  ferred  to 
evinced,  a  tendency  towards  political  union.     The  very  causes  federation.* 
which   made   combination   easy  would   seem  to   preclude  the 
possibility  of  any  conscious  active  tendency  towards  it.     Whikt 
the  nations  on  the  Lower  Ehine  were  all  becoming  Franks, 
those  between  the  Rhine  and  the  Oder  were  becoming  Saxons ;  The  Saxona. 
the  name  implied  as  yet  no  common  organisation,  at  the  most 
only  an  occasional  combination  for  attack  or  defence. 

21.  In  close  neighbourhood  with  the  Saxons,  in  the  middle  The  Angles, 
of  the  fourth  century,  were  the  Angli,  a  tribe  whose  origin  is 
more  uncertain  and  the  application  of  whose  name  is  still  more 
a  matter  of  question.     If  the  name  belongs,  in  the  pages  of  the 

*■  Waitz,  D.  y.  G.  i.  34a,  rejects  the  idea  of  anything  like  federal  consti- 
tutionR  in  these  early  times.  But  a  long  alliance  may,  for  foreign  nations, 
ea<dly  bear  the  appearance  of  a  confederation.  See  also  Grimm,  Gesch.  der 
Deutschen  Spr.  p.  518. 
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Movements  several  geographers,  to  the  same  nation,  it  was  situated  in  the 

in  Gennany.  time  of  Tacitus  east  of  the  Elbe ;  in  the  time  of  Ptolemy  it  was 

found  on  the  middle  Elbe  between  the  Thuringians  to  the  south 

«nd  the  Yarini  to  the  north  ;  and  -at  a  later  period  it  was  forced, 

perhaps  by  the  growth  of  the  Thunngian  power,  into  the  neck  of 

the  Gimbric  peninsula.     It  may  however  be  reasonably  doubted 

whether  this  hypothesis  is  sound,  and  it  is  by  no  means  clear 

whether,  if  it  be  so,  the  Angli  were  not  connected  more  closely 

with  the  Thuringians  than  with  the  Saxons^. 

The  Jutes.        To  the  north  of  the  Angli,  after  they  had  reached  their 

Schleswig  home,  were   the  Jutes,  of  whose  early  history  we 

know  nothing,  except  their  claim  to  be  r^^arded  as  kinsmen 

of  the  Gbths,  and  the  close  similarity  between  their  descendants 

and  the  neighbour  Frisians*.    All  these  tribes  spoke  dialects 

ijang^  of  of  the  language  now  known  as  the  old  low  German,  in  contrast 

ijribea.  with  the  Suevic  or  Swabian  tribes,  whose  tongue  was  the  basis 

of  the  high  German,  and  with  the  Frank,  whose  language,  now 

almost  entirely  lost,  seems  to  have  occupied  a  middle  position 

between  the  two.     That  of  the  Goths  Wte  outside,  but  still  akin 

to  all  the  three  varieties. 

Thew  tribee      It  was  by  these  tribes,  the  Saxons,  the  Angles,  and  the  Jutes, 
ookmiaed  ..  .. 

Southern      that  Southern  Britain  was  conquered  and  colonised  in  the  fifth 
Britain.  ,     .     ,  .  i.  i  i  • 

and  sixth  centuries,  according  to  the  most  ancient  testimony. 

Bede's  assertion',  although  not  confirmed  by  much  independent 

authority,  is  not  opposed  by  any  conflicting  evidence  ;  and  such 

arguments  as  can  be  gathered  from  language  and  institutions  are 

in  thorough  harmony  with  it. 

Of  the  three,  the  Angli  almost  if  not  altogether  pass  away 

into  the  migration :  tiie  Jutes  and  the  Saxons,  although  migrating 

in  great  numbers,  had  yet  an  important  part  to  play  in  their  own 

homes  and  in  other  regions  besides  Britain ;  the  former  at  a 

later  period  in  the  train  and  under  the  name  of  the  Danes ;  the 

latter  in  German  history  from  the  eighth  century  to  the  present 

day*.     The   development   of  the  Saxons,  however,  was   more 

^  Grimm,  Gresoh.  der  DeutBchen  Spr.  pp.  641,  642. 

•  Ibid.  pp.  735,  736.  »  Hist.  Ecd.  L  15. 

*  The  name  of  Ambrones,  given  by  Nennius  as  equivalent  to  'Aid 
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rapid,  and  is  much  more  fully  illustrated  by  history  in  England 
than  in  Germany ;  and  the  traces  of  Anglian  institutions  in 
their  ancient  home  are  of  the  most  insignificant  chcoBcter. 

22.  There  are  several  notices  extant  of  the  social  and  political  Hutorioai 

notioesoi 
condition  of  the  continental  Saxons  at  the  time  when  they  first  the  old 

.  Bftzons. 

came  into  collision  with  the  Frank  empire,  and  when  their  con- 
version was  first  attempted.  These  seem  to  show  that  they  had 
remained  until  then  altogether  &ee  from  Roman  influences,  and 
from  any  foreign  intermixture  of  blood  or  institutions.  They  had 
preserved  the  ancient  features  of  Gkrman  life  in  their  purest  forms. 
Of  these  witnesses  Bede  is  the  most  ancient.  He  wrote  whilst  Bede'sstate- 
they  were  still  unconquered,  from  the  report  of  the  English 
missionaries.  They  are  not  only  unconquered,  but  unconsoli- 
dated. *  These  same  old  Saxons,'  he  writes,  '  have  not  a  king 
but  a  great  number  of  satraps  set  over  their  nation,  who  in  any 
case  of  imminent  war  cast  lots  equally;  and  on  whomsoever 
the  lot  falls,  him  they  all  foUow  as  leader  during  the  war; 
him  they  obey  for  the  time;  but  when  the  war  is  over  all 
the  satraps  again  resume  their  equal  power*.'  Except  the 
method  of  selection  by  lot,  instead  of  election  by  merit,  this 
description  is  in  close  harmony  with  that  of  Tacitus.  The 
military  leader  is  chosen  for  the  time  only :  his  success  does 
not  make  him  a  permanent  ruler  or  king :  the  union  of  the 
gentea  or  nations  is  temporary  and  occasional  only;  when  the 
emergency  is  over  each  tribal  ruler  is  independent  as  before. 
In  connexion  with  the  same  story,  the  venerable  historian 
describes  one  of  these  satraps  as  acting  with  summary  jurisdic- 
tion on  the  inhabitants  of  a  tncus  which  was  under  the  mediate 

SaxoueB.'  and  applied  to  the  Noiihumbriana  of  the  seyenth  century 
(M.  H.  B.  p.  76),  i«  found  in  Livy  and  Plutarch  in  connexion  with  the 
Teutones.  Zeuas  (Die  Deutachen,  &c.  pp.  147,  151)  collects  the  passages 
where  the  name  occurs,  and  conjectures  that  it  was  a  traditional  name  of 
the  people  known  later  as  Saxons. 

^  Hist.  Ecd.  y.  10.  *  Non  enim  habent  regem  iidem  Antiqui  Sazones, 
■ed  satrapas  plurimos  suae  f^enti  praepositos,  qui  ingruente  belli  articulo 
mittunt  aequaliter  sortes,  et  quemcunque  sors  ostenderit,  huno  tempore 
belli  ducem  omnee  sequuntur,  huio  obtemperant;  peracto  autem  bello 
nirsum  aequalis  potentiae  omnes  fiunt  satrapae.'  The  word  ducem  is 
translated  by  Alfred  *to  beretogan'  and  *to  ladtheowe.*  Smith's  Bede, 
p.  634. 
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The  town-     government  of  a  milieus  \    Kincf  Alfred  when  he  translated  Bede 

snip  among    T  .  . 

the  Old-       had  no  difficulty  in  recognising  in  the  satrap  the  ealdorman,  in 


the  villicus  the  tungerefa,  in  the  vicus  the  tunscipe  of  his  own 
land ;  possibly  the  same  names  were  used  in  both  the  continental 
and  the  insular  Saxonies  \ 
^iS^i?®°i         The  next  historical  witness  is  Nithard.     The  crandson  of  the 

of  Nithard.  ° 

great  Charles,  writing  about  A.D.  843,  describes  the  nation  that 

his  grandfather  had  converted  as  one  of  most  ancient  nobility 

and  most  brilliant  military  skill.     The  whole  race  is  divided 

into  three  ranks,  edhilingi  or  nohileSy  frilingi  or  ingenuileSj  lazzi 

or  serviles  \     It  was  by  promises  made  to  the  frilingi  and  the 

classes  of      ^^^  *^^*  *^®  Emperor  Lothar  gained  their  aid  against  his 

the*^^  brothers  :  he  undertook  to  restore  to  them  the  old  law  under 

which  they  had  lived  before  their  conversion.    Thus  encouraged 

they  rose  against  their  lords,  and  having  expelled  them  nearly 

all  from  their  country,  lived  under  their  ancient  law,  each  man 

as  he  pleased.     In  the  division  of  noble,  free  and  unfree,  which 

is  preserved  also  in  a  Capitulary*  of  A  J).  797,  as  the  nobilis, 

the  ingenutis  and  the  litus,  we  have  a  clear  maintenance  of 

Tacitus's  distinction  of  the  nobilis,  the  ingenuus,  and  the  servus 

or  colonus — the  eorl,  the  ceorl  and  the  Icet  of  the  Kentish  laws 

two  centuries  earlier  in  date. 

^^    ,         Bede  and  Nithard  both  state  the  facts  existing  in  their  own 
notices  of  an  ^ 

«arUer  state  day ;  but  we  have  two  very  valuable  evidences  of  a  much  earlier 
condition  of  things  from  writers   of  later  date.     Eudol^  the 

*  *  Qui  venientes  in  provmciam,  intraverunt  hospitinm  cujnsdam  villici, 
petieruntque  ab  eo  ut  transmitterentur  ad  satrapam.'    Hist.  £ccl.  ▼.  10. 

'  '  Da  lu  tfa  on  eald  Seaxan  comon.  "Sa  eodon  hi  on  sumes  tangerefan 
gestsern,  and  bine  bssdon  that  he  hi  onsende  to  'Sam  ealdormen.'  Smith's 
Bede,  p.  624. 

'  Nithard,  Hist.  iv.  2  :  '  Saxones  ....  qui  ab  initio  tam  nobiles  quam  et 
ad  bella  promptissimi  multis  indiciis  saepe  daruenint.  Quae  gens  omnis  in 
tribus  ordinibus  divisa  consistit;  sunt  enim  iuter  illos  qui  edhilingi,  sunt 
qui  frilinsri)  Bunt  qui  Uzzi  illorura  lingua  dicuntur;  Latina  vero  lingua  hoc 
sunt,  nobiles,  ingenuiles  atque  serviles.' 

*  Capitulare  Saxonum,  Baluze,  i.  199,  aoo;  art.  3:  'Item  placuit 
omnibus  Saxonibns  ut  ubicnnque  Franci  secundum  legem  solidos  duodecim 
solvere  debent,  ibi  nobiliores  Saxones  solidos  duodecim,  ingenui  quinque, 
liti  quatuor  componant.'  In  art.  5  :  *  Si  quis  de  nobilioribus  ad  placitum 
mannitus  venire  contempserit,  solido  quatuor  componat,  ingenui  duos,  liti 
unum.'    See  Richthofen,  Zur  Lex  Saxonum,  p.  340. 
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author  of  the  Translatio  Sancti  Alexandri,  writing  about  a.d. 
863,  describes  the  Saxons  of  the  early  Frank  empire  as  a  nation 
*  most  unquiet  and  hostile  to  the  settlements  of  neighbours,  but  ?*"5®^®"*  ^ 
at  home  peaceable  and  benevolently  mindful  of  the  interests  of 
their  own  people.  Of  the  distinctions  of  race  and  nobility  they 
are  most  tenaciously  careful :  they  scarcely  ever  (and  here  the 
writer  quotes  the  Oermania)  allow  themselves  to  be  infected 
by  any  marriages  with  other  or  inferior  races,  and  try  to  keep 
their  nationality  apart,  sincere  and  unlike  any  other.'  Hence  the 
universal  prevalence  of  one  physical  type.  'The  race  consists 
of  four  ranks  of  men,  the  noble,  the  free,  the  freedmen,  and  the 
servi.  And  it  is  by  law  established  that  no  order  shall  in  con- 
tracting marriages  remove  the  landmarks  of  its  own  lot;  but 
noble  must  marry  noble,  freeman  fr^ewoman,  freedman  freed-> 
woman,  serf  handmaid.  If  any  take  a  wife  of  different  or 
higher  rank  than  his  own,  he  has  to  expiate  the  act  with  his 
life  *.*  '  They  used  also  most  excellent  laws  for  the  punishment 
of  evildoers,  and  had  taken  pains  to  cultivate  many  institutions 
beneficial  and  accordant  with  natural  law,  which  might  have 
helped  them  in  the  way  to  true  bliss,  if  they  had  not  been 
ignorant  of  their  Creator  and  aliens  from  the  truth  of  His 
worship.'  Whatever  this  statement  loses  by  the  close  imitation 
of  the  words  of  Tacitus,  it  more  than  gains  by  the  clear  identifi- 
cation of  the  Saxons  as  peculiarly  answering  to  his  account  of 
the  Qermans  generally. 

Hucbald,  the  biographer  of  S.  Lebuin,  writing  in  the  middle  statement  of 
of  the  tenth  century  of  the  Saxons  of  the  eighth,  draws  the 
following  remarkable  picture.      '  In  the  nation  of  the  Saxons  in 
the  most  ancient  times  there  existed  neither  a  knowledge  of  the 
most  High  and  Heavenly  King,  so  that  due  reverence  should 


^  *  Quatuor  igitur  differentiis  gens  ilia  consistit,  nobilium  scilicet  et  liber- 
omm,  libertoram  atque  senronim.  £t  id  legibus  firmatam  ut  nulla  para 
in  copnlandia  oonjugiis  propriae  sortis  tenninos  transferant,  sed  nobilis  no- 
bilem  dacat  uzorem  et  liber  liberam,  libertus  conjungatur  libertae  et  senrus 
andUae.  Si  Tero  qmspiam  horum  sibi  non  congruentem  et  genere  praestan- 
tiorem  dnxerit  uzorem,  cum  vitae  suae  damno  componat.'  Rudolf  Tranal. 
8.  Alex. ;  Pertz,  ii.  674.  See  Waitz,  D.  V.  G.  i.  213.  Richthofen,  Zur  Lex 
Saxonum,  pp.  123-339. 
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Hu^d*8     be  paid  to  His  worship,  nor  any  dignity  of  honour  of  any  earthly 
^the  Old-    king  by  whose  providence,  impartiality,  and  industry  the  nation 
might  be  ruled,  corrected  and  defended.     The  race  was,  as  it 
still  is,  divided  into  three  orders ;  there  are  there  those  who 
Their  nmkfl,  are  called  in  their  tongue  Edlingi ;  there  are  Frilingi ;  and  thei*e 
are  what  are  called  Lassi ;  words  that  are  in  Latin  nohUes,  in- 
Kovemment,  gentd,  and  serviles.     Over  each  of  their  local  divisions  or  pagi, 
at  their  own  pleasure  and  on  a  plan  which  in  their  eyes  is  a 
and  annual   prudent  one,  a  single  prtnceps  or  chieftain  presides.    Once  every 
year,  at  a  fixed  season,  out  of  each  of  these  local  divisions,  and 
out  of  each  of  the  three  orders  severally,  twelve  men  were 
elected,  who  having  assembled  together  in  Mid-Saxony,  near 
the  Weser,  at  a  place  called  Marklo,  held  a  common  council, 
deliberating,  enacting,  and  publishing  measures  of  common  in- 
terest according  to  the  tenour  of  a  law  adopted  by  themselves. 
And,  moreover,  whether  there  were  an  alarm  of  war  or  a  pro- 
spect of  steady  peace,  they  consulted  together  as  to  what  must 
be  done  to  meet  the  case  ^.'     The  Saxons  then  in  the  tenth  cen- 
tury could  look  back  on  a  time  when  they  were  under  this  pri- 
mitive constitution.     The  orders  of  men  were  what  they  had 
been  in  the  days  of  Tacitus,  although  the  servile  dass  had  got  a 
new  name  and  a  far  superior  condition,  which  gave  them  some 
Develop-       share  even  of  political  power.     Still  the  principes  ruled  each  his 
principle  of  own  pctgus,  and  the  national  council  was  held  once  a  year.    That 
tion.  council    alone  expressed   the  national  unity ;    there  was  no 

king ;  each  chieftain  ruled  by  the  custom  of  the  nation.  The 
assembly  was  a  representative  council  of  the  most  perfect 
kind ;  and,  stated  simply,  must  have  been  as  much  in  advance 
of  the  constitutional  system  of  other  countries  in  the  tenth 
century  as  it  had  been  in  the  eighth  :  for  the  double  principle 

'  '  Sunt  denique  ibi  qui  illorum  lingua  Edlingi,  sunt  qui  Frilingi,  sunt 
qui  Lassi  dicuntur,  quod  in  Latina  sonat  lingua  nobiles,  ingenui,  atque 
serviles.  Pro  suo  vero  libitu,  consilio  quoque  ut  sibi  videbatur  prudenti, 
singulis  pagis  principes  praeerant  singuli.  Statuto  quoque  tempore  anni 
semel  ex  singulis  pagis,  atque  ex  iisdem  ordinibus  tripartitis  singiUatim, 
▼in  duodedm  electi  et  in  unum  collecti,  in  media  Saxonia  secus  fl.umeii 
Wiseram  et  locum  Marklo  nuncupatum,  exercebant  generale  concilium.' 
V.  S.  Lebuini  ap.  Suriom,  iv.  fo.  90.  The  opening  words  are  of  course 
from  Nithard :  above,  p.  4a,  note  3. 
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of  representation,  local  and  by  orders,  involves  the  double 
character  of  the  gathering :  in  one  aspect  it  is  an  assembly  of 
estates,  in  another  the  concentration  of  local  machinery  :  and  in 
either  it  is  a  singular  anticipation  of  polities  which  have  their 
known  and  historical  development  centuries  later.  It  may 
indeed  be  reasonably  doubted  whether  such  a  complete  and 
symmetrical  system  can  have  existed ;  it  would  be  as  startling 
a  phenomenon  if  it  existed  only  in  the  brain  of  the  Frank 
monk,  as  it  would  be  in  proper  history^.  Nor  have  we  any 
distinct  information  about  it  from  any  other  source. 

The  Capitularies  of  Charles  the  Great,  the  Lex  Saxonum,  and  P'*"^?^ 
other  monuments  of  later  Saxon  jurisprudence  down  to  the  pitaiaries. 
Sachsenspiegel,  preserve  a  few  traces  of  primitive  law,  and 
furnish  now  and  then  contrasts  and  analogies  that  illustrate 
the  institutions  of  England.  It  would  be  premature  in  this 
place  to  enlarge  upon  these.  The  particulars  in  which  they 
coincide  with  the  traditions  of  the  historians  already  quoted 
are  sufficient  to  diow  the  main  points  that  are  now  of  impor- 
tance, the  primitive  character  of  the  polity,  the  careful  exdusive- 
ness  of  the  pure  Saxon  race,  the  existence  of  the  genei-al  assem- 
blies, and  the  threefold  division  of  classes,  with  the  exceptional 
position  of  the  lowest  of  the  three.  The  Capitulatio  de  partibus 
Saxoniae,  issued  immediately  after  the  conquest,  and  during  the 
process  of  conversion,  is  strictly  devoted  to  ecclesiastical  regula- 
tions. Amongst  its  clauses  are  two  which  direct  the  contribution 
of  the  lihi8  towards  the  maintenance  of  the  clergy  on  the  same 
principle  as  that  of  the  nobUia  and  ingenuns ;  the  litus  is  fined  for 
neglect  of  baptism,  for  transgression  of  the  law  of  marriage,  and 
for  the  observance  of  heathen  rites,  and  in  a  fixed  proportion ;  he 
pays  half  the  mulct  of  the  mgenutts,  a  fourth  of  that  of  the  noble. 
Another  clause  forbids  the  Saxons  to  hold  any  public  assem- 
blies unless  authorised  by  a  royal  Missus ;  and  in  this  may  be 


'  Waitz,  D.  v.  G.  i.  178,  341,  allows  that  the  passage  is  suspidous,  but 
dedines  to  follow  Schaumanii  in  rejecting  it  altogether.  See  also  vol.  iii. 
p.  1 14.  Bichthofen,  Zur  Lex  Saxonum,  pp.  a77»  278,  regards  it  as  pro- 
blematical, especially  with  reference  to  the  litit  but  allows  that  a  uniform 
r^  respecting  them  did  not  prevail  in  the  German  tribes. 
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liJw«t»tigM  traced  a  possible  reference  to  the  free  national  gatherings  men- 
pituimriei.     tioned  by  Hucbald ;  for  the  count,  as  the  king's  deputy,  is  still 
allowed  to  hold  pleas  and  do  justice  in  his  own  govemment\ 
The   Saxon   Capitulary   of  a.d.  797,   which   places  the. noble 
Saxon  in  the  point  of  pecuniary  mulcts   on  a  level  with  the 
Frank,  and  regulates  the  exercise  of  supreme  jurisdiction,  again 
recognises  the  position  of  the  liti.      Where  the  noble  pays  four 
Fromthe      solidi,  the  ingenuus  pays  two,  and  the  litus  one  I     The  same 
num.  conclusions  may  be  drawn  from  the  Lex  Saxonum,  which  fur- 

nishes besides  some  interesting  coincidences  in  regard  to  pay- 
ment for  personal  injuries  with  the  earliest  English  code.  The 
lord  of  the  litus  answers  only  for  actions  done  at  his  command  ; 
in  other  cases  the  litus  must  prove  his  innocence  like  a  freeman: 
a  lituA  of  the  king  may  buy  a  wife  wherever  he  pleases'.  In 
each  case  the  litus  appears  to  be  distinctly  recognised  as  a 
member  of  the  nation ;  he  is  valued  for  the  wer-gild,  summoned 
to  the  placitum,  taxed  for  the  church,  allowed  the  right  of 
Petition  of  compurgation  and  choice  in  marriage.  It  is  probable  from 
other  evidence  and  on  analogy  that  his  services  furnished  part 
of  the  military  resources  of  his  country*.  Instead  of  being 
a  mere  dependent  with  no  political  rights,  the  remnant  of  a 
conquered  alien  people*,  he  is  free  in   relation  to  every  one 

^  *Capitulatio  de  partibus  Saxoniae,*  Baluze,  i.  181,  artt.  15,  17,  ao,  ai. 
Art.  34  is  this: — ' Interdiximus  ut  omnes  Saxones  generaliter  conventus 
publicos  nee  fadant  nisi  forte  missus  noster  de  verbo  nostro  eos  congr^fare 
fecerit.  Sed  unusquisque  comes  in  suo  ministerio  placita  et Justitias  fiiciat ; 
et  hoc  a  sacerdotibus  consideretur  ne  aliter  faciat.'  Cf.  Kichthofen,  Znr 
Lex  Saxonum,  p.  171.  Bichtbofen,  p.  316,  assigns  A.D.  777  as  the  date  of 
this  act :  Pertz  fixes  A.D.  785,  Waits,  A.D.  78a. 

*  Above,  p.  4a,  note  4. 

*  Lex  Saxonimi,  ap.  Lindenbrog,  pp.  474-478.  The  wer-gild  is  no 
shillings,  cap.  ii.  3.  See  also  cap.  ii.  5 ;  x.  i :  *  Lito  regis  liceat  uxorem 
emere  ubicunque  voluerit,  sed  non  liceat  ullam  feminam  vendere,*  cap.  xyii. 
Bichthofen,  Zur  Lex  Saxonum,  pp.  331  sq.,  fixes  the  date  of  this  code 
between  a.d.  777  and  a.d.  797  ;  perhaps  in  A.D.  785. 

*  See  Waitz,  D.  V.  G.  iii.  115.  He  regards  the  high  position  of  the 
adalings  and  the  superior  condition  of  the  lazzi  as  Saxon  peculiarities. 
They  were  an  essential  part  of  the  Saxon  people,  iv.  399.  A  case  in  which 
they  went  to  the  host  is  given  iv.  508  ;  see  also  iv.  454. 

*  It  is  argued  that  the  Saxon  lazzi  were  not  pure  Geimans,  from  the 
words  of  Nithard :  *  Sclavi  propter  affinitatem  Saxonibus  qui  se  StelUnga 
nominaverant.*  Hist.  iv.  a.  Bobertson,  Scotland  under  her  Early  Kings,  ii. 
335.     But  both  frilingi  and  lazzi  were  named  Stellinga,  and  affinity  does 


the  litus. 
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but  his  lord,  and  Bimply  unfree  as  cultivating  land  of  which 
he  is  not  the  owner.  The  slave,  serous  or  knecht,  is  in  a  very 
different  plight.  In  this  it  may  well  be  we  have  a  proof  of  the 
freedom  of  the  ancient  life,  notwithstanding  the  preponderance 
of  the  nobiles  :  liberty  is  more  penetrating  and  more  extensive 
than  elsewhere,  and  the  condition  of  the  liti  has  no  small  im- 
portance in  its  bearing  on  the  history  of  the  colonisation  of 
Britain. 

2S.  Of  the  history  of  the  Angli  unconnected  with  that  of  The  laws  of 
England  we  have  no  details ;  but  a  code  of  laws  is  extant,  and  Werini. 
dating  perhaps  from  the  eighth  century,  and  entitled.  The  Laws 
of  the  Anglii  and  Werini '.  This  document  preserves  several 
noteworthy  details  which  may  be  regarded  as  subordinate  links 
in  the  chain  between  England  and  the  Germania.  Such  are 
the  proportions  of  the  wer-gild  and  the  money-fines ;  and  the 
classification  of  the  free  people  as  adalings  and  liberL  Of  the 
ingenuus  and  litus  as  opposed  to  one  another  there  is  no  trace : 
the  wer-gild  of  the  adaling  is  thrice  that  of  the  free  man  ;  the  cor- 
reqwnding  payment  for  the  slave  is  one-twentieth  of  that  of  the 
adaling  ;  the  slave  is  atoned  for  with  thirty  solidi,  the  freedman 
with  eighty,  the  freeman  with  two  hundred,  and  the  adaling 
with  six  hundred  \  The  litns  apparently  does  not  exist.  But 
although  these  points  have  a  certain  interest  in  themselves,  they 
form  part  of  a  subject-matter  which  is  common  to  all  the  Ger- 
manic races,  and  rest  on  an  authority  the  exact  value  of  which 
is  too  uncertain  to  make  it  worth  while  to  examine  them  in  detail 
If  we  possessed  a  complete  Mercian  or  Northumbrian  code,  and 
were  quite  certain  of  the  connexion  of  the  Anglii  of  these  laws 
with  the  Angli  of  the  migration,  the  case  might  be  different 

not  imply  actual  consangainitv.  They  were  more  probably  the  remains  of 
a  conquered  Thuringian  population.     See  Waltz,  D.  V.  G.  i.  1 78. 

^  Edited  by  Merkel  in  1851 ;  Canciani,  vol.  iii. ;  Lindenbrog,  pp.  48a- 
486 :  see  also  Thorpe's  Lappenberg,  i.  90,  91 ;  Waitz,  D.  V.  G,  iii.  143 ; 
Richthofen,  Zur  Lex  Saxonum,  pp.  407-418.  The  theory  that  the  laws  b&> 
longed  to  two  small  communities,  Englehem  and  Werinefeld,  in  Southern 
Thuringia  (Kichtbofen,  p.  41 1).  is  accepted  by  Brunner,  Schwurgericht,  p.  19. 
The  laws  belong  to  the  age  of  Charles  the  Great. 

•  Tit.  i.  artt.  I,  a ;  titt.  ii-iv;  tit.  vii.  art.  6 ;  and  on  the  coincidences  be- 
tween the  Anglian  and  Anglo-Saxon  laws,  see  Thorpe's  Lappenberg,  i. 
93.  94. 
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caution  in  Still  less  is  it  necessary  to  appeal  to  the  evidence  of  later 
analogies.  Danish  institutions  for  the  illustration  of  the  polity  of  the 
Jutes*,  or  in  proof  of  their  connexion  with  the  Frisians.  It 
is  true  that  the  common  law  of  a  nation  is  even  more  certainly 
than  its  language  a  determining  evidence  of  its  extraction.  But 
BO  great  is  the  mass  of  material,  and  so  much  of  it  is  common  to 
this  whole  family  of  nations,  that  it  is  at  once  unnecessary  to 
work  it  into  detail,  and  unwise  to  dwell  upon  such  detail  as 
proof  of  more  distinct  closer  affinities.  The  common  law  of  the 
race  is  abundant  and  comparatively  clear  ;  but  minute  inferences 
from  minute  coincidences  are  sometimes  deceptive  :  it  would  be 
unsafe  to  infer  from  such  resemblances  anything  more  than 
original  consanguinity  ^ 
importMioe  24.  These  scanty  particulars  have  their  value,  first,  as  ftir- 
eariy  notices,  nishing  points  and  analogies  illustrative  of  the  tribal  character 
of  the  Saxons  and  their  neighbours,  which  throw  light  on  some 
important  features  of  their  migration  and  early  colonisation  of 
Britain ;  and  in  the  second  place,  as  marking  the  peculiarities 
of  their  institutions  which  caught  the  eye  of  the  historian  and 
legislator  by  their  contrast  with  those  of  the  other  nations  of 
Germany.  Only  those  details  are  noticed  which  serve  to  divide 
them  from  the  nations  whose  system  has  now  a  less  pure  and  pri- 
mitive character.  Hence  we  are  warranted  in  concluding  that  in 
other  points  their  social  and  political  condition  was  not  far  removed 
from  that  of  their  neighbours,  and  are  prepared  to  look  amongst 
the  German  tribes  of  the  fifth  and  sixth  centuries  generally  for 
traces  which  may  illustrate  the  polity  of  the  particular  race. 
Common  Such  traces  will  be  found  chiefly  in  the  department  of  land 

German  liib  tenure  and  local  government,  on  the  earlier  phases   of  which 
and  sixth      much  has  been  said  already.     The  laborious  investigations  of 
recent  scholars  have  successfully  reconstituted   the  scheme  of 
land  tenure  as  it  existed  among  the  Germs^c  races,  by  careful 
generalisations  from  charters,  records  of  usages  and  the  analo^es 

^  Lappenberg,  i.  96,  regards  as  possibly  Jutish  the  Kentish  division  into 
lathes,  and  the  custom  of  fixing  the  ago  of  majority  at  fifteen. 

'  These  remarks  of  course  do  not  refer  to  the  importance  of  Scandinavian 
analogies  with  Anglo-Saxon  history,  which  is  v«ry  great,  but  simply  to  the 
relics  of  Jute  tradition  as  brought  to  prove  special  connexion. 


centuries. 
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of  Scandinayian  law  and  practice,  which  at  a  later  date  re- 
produces, with  yery  little  that  is  adventitious,  the  early  condi- 
tions of  self-organising  society.  This  scheme  has  been  already  The  Mark 
mentioned  more  than  once  under  the  name  of  the  mark  system  \ 
Its  essential  character  depends  on  the  tenure  and  cultivation  of  "^ 
the  land  by  the  members  of  the  community  in  partnership.  The  " 
general  name  of  the  mark  is  given  to  the  territory  which  is  held 
by  the  community,  the  absolute  ownership  of  which  resides  in 
the  community  itself  or  in  the  tribe  or  nation  of  which  the 
community  forms  a  part.  The  mark  has  been  formed  by  a  primi- 
tive settlement  of  a  family  or  kindred  in  one  of  the  great  plains 
or  forests  of  the  ancient  world ' ;  and  it  is  accordingly  like  any 
other  clearing  surrounded  by  a  thick  border  of  wood  or  waste, 
which  supplies  the  place  or  increases  the  strength  of  a  more 
effective  natural  boundary.  In  the  centre  of  the  clearing  the 
primitive  village  is  placed :  each  of  the  mark-men  has  there 
his  homestead,  his  house,  courtyard,  and  farm-buildings  ^.  This 
possession,  the  exponent  as  we  may  call  it  of  his  character  as  a 
fuUy  qualified  freeman,  entitles  him  to  a  share  in  the  land  of 
the  community^.  He  has  a  right  to  the  enjoyment  of  the 
woods,  the  pastures,  the  meadow,  and  the  arable  land  of  the 
mark ;  but  the  right  is  of  the  nature  of  usufruct  or  possession 
only  ^  his  only  title  to  absolute  ownership  being  merged  in  the 
general  title  of  the  tribe  which  he  of  course  shares.  The 
woods  and  pastures  being  undivided,  each  mark-man  has  the 
right  of  using  them,  and  can  turn  into  them  a  number  of  swine 
and  cattle  :  under  primitive  conditions  this  share  is  one  of  abso- 
lute equality^;  when  that  has  ceased  to  be  the  rule,  it  is  regulated 
by  strict  proportion.     The  use  of  the  meadow-land  is  also  defi-  / 

*  The  great  aothority  on  this  is  G.  L.  von  Maurer,  who  has  collected 
and  arranged  an  enormous  quantity  of  material  on  the  subject  in  his 
Einleitung,  and  in  his  works  on  the  Markenver&ssung,  Dorf?er£Ehf«ung, 
Hofrerfassung,  and  Stadteverfassung. 

'  The  idea  of  a  forest  clearing  is  not  necessaiy  to  the  mark.  K.  Maurer, 
Krit.  Ueberschau,  i.  65-73. 

'  G.  L.  von  Manrer,  E^eitg.  p.  ii. 

*  Dorfrerfiiung.  i.  61-65  *  MarkenverfiMSg.  pp.  59-61. 
»  Einldtg.  pp.  6.  93,  97. 

*  Markeuv«rfiM8g.  pp.  14a  sq. 
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Apportion-    nitely  apportioned.    It  lies  open  from  hay  harvest  to  the  follow- 
under  the     ing  spring,  and  during  this  time  is  treated  as  a  portion  of  the 
System.        common  pasture,  out  of  the  area  of  which  it  is  in  fact  annually 
selected.  When  the  grass  begins  to  grow  the  cattle  are  driven  out, 
and  the  meadow  is  fenced  round  and  divided  into  as  many  equal 
shares  as  there  are  mark-families  in  the  village :  each  man  has 
his  own  haytime  and  houses  his  own  crop  :  that  done,  the  fences 
X  are  thrown  down,  and  the  meadow  becomes  again  common  pas- 

ture :  another  field  in  another  part  of  the  mark  being  chosen 
for  the  next  year.  For  the  arable  land  the  same  regulative 
measures  are  taken,  although  the  task  is  somewhat  more  com* 
plex  :  for  the  supply  of  arable  cannot  be  supposed  to  have  been 
inexhaustible,  nor  would  the  mark-men  be  likely  to  spend  their 
strength  in  bringing  into  tillage  a  larger  area  than  they  could 
permanently  keep  in  cultivation.  Hence  the  arable  surface  must 
be  regarded  as  constant,  subject  to  the  alternation  of  crops.  In 
the  infancy  of  agriculture  the  alternation  would  be  simply  that 
of  com  and  fSetllow,  and  for  this  two  divisions  or  common  fields 
would  suffice.  But  as  tillage  developed,  as  the  land  was  fitter 
for  winter  or  spring  sowing,  or  as  the  use  of  other  seed  besides 
wheat  was  introduced,  the  community  would  have  three,  four, 
five,  or  even  six  such  areas  on  which  the  proper  rotation  of 
crops  and  fallow  might  be  observed  \  In  each  of  these  areas 
the  mark-man  had  his  equal  or  proportionate  share;  and 
this  share  ef  the  arable  completed  his  occupation  or  possess- 
sion. 

This  system  of  husbandry  prevailed  at  different  times  over 
the  whole  of  Germany,  and  is  in  complete  harmony  with  the 
idea  of  a  nationality  constituted  on  a  basis  of  personal  rather  than 
Personal  territorial  relations.  As  the  king  is  the  king  of  the  nation, 
of ttSpoli^  not  of  the  land,  the  land  is  rather  the  sign  or  voucher  for  the 
Astern  pre-  freedom  of  its  possessor  than  the  basis  of  his  rights.  He  pos- 
^^^  sesses  his  land  as  being  a  full-free  member  of  the  community ; 

henceforth  the  possession  of  it  is  the  attestation,  type,  and  em- 
bodiment of  his  freedom  and  political  rights. 

*  G.  L.  von  Maurer,  Einleitg.  pp.  73-75,  77  «q- 
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For  every  such  mark  becomes  a  political  unit :    every  free  The  political 
mark-man  has  his  place  in  the  assembly  of  the  mark,  which  the  Mark 
regulates  all  the  internal  business  of  the  partnership  and  of  the 
relations  that  arise  from  it.     The  choice  of  the  meadow,  the 
rotation  of  the  crops,  the  allotment  of  the  shares  from  year  to 
year,  are  determined  in  this  council  ^ ;  and  without  its  consent 
no  man  may  settle  in  the  territory^,  build  himself  a  house,  or 
purchase  the  share  of  another.     It  is  unnecessary  to  suppose 
that  there  was  a  period  when  the  village  marks  administered  The  riUage 
justice  amongst  themselves ;    for  within  historical  times  they  mark-moot. 
appear  only  as  members  of  larger  communities  :  but  even  these 
communities  may  have  been  originally  constituted  on  the  same 
principle,  and  have  possessed  common  woods  and  pasture  grounds 
in  which  the  village  marks  have  their  definite  shares.     But  the 
initiatory  stage  of  legal  proceedings  may  well  have  been  gone 
through,  complaints  heard  and  presentments  drawn  up,  in  the 
village  council.     On  such  a  hypothesis  also  it  may  have  elected 
its  own  annual  president ',  although  again  within  historic  times 
such  magistrate  seems  to  have  been  imposed  by  the  king  or 
governing  council  of  the  nation. 

If  a  member  of  the  mark,  or  a  new  settler  with  permission  of  Separate 
the  mark-men,  chose  to  build  his  house  apart  from  the  village,  outside  the' 
in  a  remote  portion  of  the  common  land  or  in  a  new  clearing, 
he  might  do  so ;  and  in  such  case  he  would  have  a  permanent 
allotment  of  arable  and  meadow  lying  close  to  his  farm,  and  not 
subject  to  the  annual  reapportionment.  His  partnership  in  the 
use  of  the  common  land  would  thus  be  limited  to  the  use  of 
wood  and  pasture,  in  which  his  rights  would  be  determined  on 
the  common  principle  of  proportion,  by  which  also  the  extent 
of  the  original  area  which  he  was  allowed  to  appropriate  was 
limited  ^ 

As  the  population  increased  and  agriculture  itself  improved,  . 

the  mark  system  must  have  been  superseded  eveiywhere.     Tho 

^  G.  L.  von  Maurer,  Einleitg.  pp.  144- 150. 

*  Ibid.  pp.  141  sq. ;  Lex  Salica,  tit.  47. 
'  6.  L.  Ton  Maurer,  Einleitg.  p.  I40. 

*  Ibid.  p.  9. 

£   2 
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COianffes  in  foundation  of  new  villages  on  the  common  lands,  standing  in  a 
sjstom.  filial  relation  to  the  original  settlement,  and  looking  to  it  as  the 
source  of  their  political  rights,  must  have  soon  exhausted  the 
available  territory.  The  partnership  in  tenure  of  the  arable 
would  necessarily  become  obsolete  when  the  love  of  agriculture 
and  the  practice  of  careful  husbandry  demanded  for  the  culti- 
vator a  tenant-right  in  his  allotment :  it  could  continue  only  so 
long  as  all  men  farmed  equally  well :  as  soon  as  the  husbandman 
succeeded  in  keeping  his  annual  plot  better  than  his  neighbour^ 
he  might  fairly  insist  that  a  longer  possession  was  therefore  due 
to  him,  and  that  he  might  commute  the  annual  for  a  perpetual 
allotment.  So  the  arable  fell  into  the  condition  of  separate 
ownership  together  with  the  homestead ;  the  rights  to  wood  and 
pasture  remaining  in  common,  though  liable  also,  when  the  pro- 
cess of  inclosure  has  begun,  to  similar  appropriation.  And  the 
inequali^  of  right  of  separate  ownership  being  established,  inequality  of 
land.  estate,  which  must  have  prevailed  to  some  extent  from  the  first, 

would  become  the  rule  instead  of  the  exception.  But  whilst  the 
political  importance  of  the  system  would  thus  pass  away,  the 
plan  of  common  husbandry  and  common  rights  of  wood  and 
pasture,  the  local  gatherings  of  the  freemen  and  their  by-laws 
or  internal  regulations,  would  remain  and  become  available 
Fbrmanent  for  administrative  purposes  guided  on  other  principles.  The  old 
SarkuMge^  ^^eling  of  freedom  and  of  the  inseparable  connexion  between 
land  ownership  and  the  possession  of  public  rights  would  con- 
tinue ;  possibly  also  the  habit  of  looking  up  to  the  owners  of  the 
primitive  homesteads  as  the  natural  leaders,  the  representatives 
of  the  half  mythical  forefiathers  of  the  village. 

The  system,  necessarily  shortlived  in  its  integrity,  thus  leaves 
deep  and  abiding  impressions  wherever  it  has  once  prevailed ; 
and  those,  if  we  are  to  trust  to  the  nomenclature  which  belongs 
to  it,  in  regions  of  political  life  where  we  should  hardly  look 
for  them.  The  homestead  of  the  original  settler,  his  house, 
farm  -  buildings  and  enclosure,  *the  toft  and  croft,'  with  the 
share  of  arable  and  appurtenant  common  rights,  bore  among 
the  northern  nations  the  name  of  Odal,  or  Edhel ;  the  primitive 
(^  mother  village  was  an  Athelby  or  Athelbam;  the  owner  was 
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an  Athelbonde^ :  the  same  word  Adel  or  Athel,  signified  abo  The  Aiod  ^ 

nobility  of  descent,  and  an  adaling  was  a  nobleman.     Primitive  Adaiing. 

nobility  and  primitive  landowuership  thus  bore  the  same  name^ 

It  may  be  questioned  whether  any  etymological  connexion  exists 

between  the  words  odal  and  dlodf  but  their  signification   as 

applied  to  land  is  the  same:  the  alod  is  the  hereditairy  estate 

derived  from  primitive  occupation;  for  which  the  owner  owes 

no  service  except  the   personal   obligation  to  appear  in  the 

host  and  in  the  council     The  freeman  who  does  not  bear  the  The  Anee- 

name  of  adaling,  is  the  descendant  of  the  later  settler  who  has 

been  admitted  to  full  rights  in  the  community ;  or  he  may  be 

descended  from  the  original  settlers  but  has  not  inherited  the 

homestead.    Beneath  these  comes  the  free  dass  of  labourers  who  The  ouitiva- 

cultivate  the  land  which  others  own.     The  three  classes  are  men's  buuL 

kept  distinct  by  the  difierence  of  the  wergild:   the  killing  of 

the  adaling  is  atoned  for  by  a  fine  twice  or  three  times  as  large 

as  that  which  can  be  demanded  for  the  freeman ;  and  his  oath  in 

compurgation  is  of  twice  or  thrice  the  weight.     Sometimes  this  The  distino. 

difference  of  valuation  may  be  referred  to  the  difierence  of  the  weii^d. 

size  of  the  estate  which  each  holds ;  and  the  value  of  the  oath 

bears  an  exact  proportion  to  the  acreage  of  the  alod.     But 

this  rule  belongs  probably  to  later  times.     It  is  enough  for  the 

present  to  observe  that  the  mark  system  preserves  in  itself  the 

two  radical  principles  of  German  antiquity,  the  kindred  and 

the  community  of  land ;  and  their  primitive  appurtenances,  the 

wergild  and  compurgation,  in  which  the  kindred  share  the  rights 

and  reeponsibilities  of  the  individual  freeman;   the  right  and 

oUigation  are  based  on  the  tie  of  kindred,  r^ulated  by  the  land 

tenure,  and  subject  to  the  general  administration  of  the  peace.  / 

25.  Ascending  from  the  simplest  form  of  local  organisation  The  higher 
to  the  juridical  and  political  administration  of  the  tribe,  we  aa  exempi?^ 
have  in  the  *  Pactus  L^is  Salicae,'  or  sunmiary  of  the  customs  Salian  law. 
of  Frank  law  in  the  fifth  century,  a  store  of  facts  which  may 
illajstrate  a  general  theory  although  they  cannot  form  the  basis 

^  G.  L.  von  Marer,  Einleitg.  pp.  14-17. 

•  See  Grimm.  R.  A.  p.  265 ;  Waitz.  D.  V.  G.  i.  185-187 ;  K.  Maurer, 
Krit.  Ueberschau,  i.  97 ;  Vig^sson,  Icelandic  Diet.  8.  y.  Adal,  05aL 
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The  Salian    of  one\     In  some  points  the  Salian  law  is  contrasted  with  the 

9ew. 

customs  of  the  interior  nations  of  Germany,  the  Saxons  for 
instance  :  such  are  those  especially  that  have  reference  to  royalty, 
which  was  unknown  to  the  one  nation  long  after  it  had  become 
a  regular  institution  of  the  other :  where  therefore  the  authority 
of  the  king  is  mentioned  in  it,  we  must,  in  applying  the  analogy 
to  the  Saxons,  substitute  for  it  the  rule  of  the  elective  princeps,  or 
of  the  assembly,  or  the  local  community,  as  the  case  may  require. 
Traces  of  ^0  The  mark  system  has  left  its  traces  in  the  Salian  law.  The 
system  of  common  cultiyation  may  have  passed  away,  but  no 
settler  is  allowed  to  take  up  his  dwelling  in  the  vill  without  the 
express  permission  of  the  community,  or  authority  from  the 
king  in  whom  the  central  rights  of  the  community  are  vested*. 
The  social  organisation  of  the  vill  may  be  identical  perhaps 
with  that  of  the  mark ;  it  is  capable  of  holding  assemblies, 
discussing  grievances,  and  making  by-laws,  but  it  is  not  a  court 
of  justice;  its  president  is  the  officer  who  collects  the  royal 
dues,  and  is  nominated  by  the  king^ 
Th©.<»«»J  of  The  ordinary  court  of  justice  is  the  mallus  or  court  of  the 
h**^dj(«d'^  hundred,  of  which  the  centenarius  or  thunginus^  is  the  presi- 
court.  dent,   elected  by  the   national   council.     With   him   sits   the 

sacebaro,  to  represent  and  secure  the  king's  rights  ^  The 
court  consists  of  All  the  fiiUy  qualified  landowners,  who  bear, 
in  their  name  of  rachimburgi,  a  title  that  shows  their  capa- 
city for  legal  functions;  for  they  furnish  the  centenarius  with 
a  body  of  assessors,  selected  from  time  to  time,  and  called, 
during  their  period  of  service,  the  sitting  rachimburgs^  in  oppo- 
sition to  the  rest  of  their  body,  who  are  the  standing  members. 
From  the  decisions  of  the  mallus  there  is  no  appeal,  except  to 

*  Lindenbrog,  Leges  Barbarorum,  pp.  309  sq. ;  Cftnciani,  ii.  17  sq. ;  Baluze* 
Capitularia  RR.  Ff.  i.  201  sq. ;  Waitz,  Das  Alte  Recht,  Kiel,  1846. 

*  Titt.  xiv,  xlv  ;  Waitz,  Das  Alte  Recht,  pp.  134.  210,  228,  253  ;  G.  L.  von 
Maurer,  Einleitg.  p.  141  sq.  '  Waitz,  D.  V.  6.  ii.  314,  353,  354. 

*  Savigny,  R.  R.  i.  273  ;  Waitz,  Das  Alte  Recht,  p.  294 ;  D.  V.  G.  i.  248. 

*  Sohm,  Ft.  R.  G.  V.  i.  84-94. 

*  Waitz,  D.  V.  G.  i.  334.  The  name  belongs  to  all  fully  qualified  freemen 
among  the  Franks,  and  answers  to  Arimannus  among  the  Lombards; 
Savigny,  Rdm.  Recht  im  Mittelalter,  i.  191,  214  sq.  On  the  derivation  of 
tho  word  see  Savigny,  i.  222  (Rek-rich,  great ;  and  burg^borh,  surety)  ; 
Gfimm,  R.  A.  pp.  293,  7/4  (ragin* consilium);  Waitz,  Das  Alte  Recht, 
p.  391 ;  D.  V.  G.  ii.  36. 
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the  king  himself;  no  court  intervening  between  that  of  the 
hundred  and  the  supreme  council  of  the  nation  ^  The  Graf,  The  Graf, 
or  administrative  ruler  of  the  province  which  is  composed 
of  the  aggregations  of  the  hundreds,  is  a  servant  of  the  king, 
fiscal  and  judicial,  and  as  such  executes  the  sentences  of  the 
mallus,  but  has  no  special  court  of  his  own*. 

The  Salian  law  recognises  fully  the  importance  of  the  kindred  No  tribunal 
in  relation  to  the  descent  of  property,  the  wergild  and  com- 
pulation;  but  affords  no  trace  of  any  political  or  juridical 
organisation  founded  upon  it,  and  contains  no  reference  to  any  No  blood 
primitive  nobility',  the  only  differences  in  the  wergild  arising  ^^  ^  ^' 
from  employment  in  the  host  or  in  the  king's  service*.   The  posi- 
tion of  the  leiu9  is  nearer  to  that  of  the  slave  here  than  in  the 
Saxon  institutions,  which  however  are  in  close  conformity  with 
the  Frank  law  in  the  prohibition  of  mixed  marriages  ^   Separate  Ineauality  of 
ownership  of  land,  in  the  greatest  completeness  and  in  the  most 
unequal  proportions,  has  become  the  rule^  :  the  more  ancient 
system  is  to  be  detected  only  by  the  vestiges  of  its  nomenclature  : 
the  *  terra  salica '  answering  to  the  Alod  or  Adalsgut'. 

The  king  is  the  ruler  of  the  nation ;  he  appoints  the  grafs  The  King. 
and  the  magistrates  of  the  vills ;  he  has  a  comitatus  of  personal 
followers  who  supply  the  place  of  hereditary  nobility  and  per- 
manent guard.  He  is  the  guardian  of  the  peskce  of  the  nation, 
and  supreme  judge  of  appeal.  The  supreme  political  council  The  national 
is  the  nation  in  arms:  but  of  any  central  gathering  of  the  people 
for  justice  there  is  no  mention ;  we  can  only  infer  that,  if  there 
were  any,  it  must  have  necessarily  coincided  with  the  assembly 
of  the  host.  The  succession  to  the  royalty  is  hereditary  in  one 
family,  but  the  person  who  succeeds  is  chosen  by  the  nation®. 

»  Waitz.  D.  V.  G.  ii.  493-495. 

'  Nor  even  a  share  in  the  jurisdiction  of  the  mallus ;  Savigny,  R.  R.  i. 
356,  265  ;  Sohm.  Fr.  R.  G.  Verf.  i.  83. 

•  Cf.  Savigny.  R.  R.  i.  223 ;  Waitz,  Das  Alte  Recht,  p.  103 ;  D.  V.  G.  ii. 
289-291. 

•  Waitz,  Das  Alte  Recht.  p.  104.  »  Ibid.  p.  106. 

•  Ibid.  p.  1 1 7 ;  D.  V.  G.  it  2 1 7.    This  seems  to  be  the  consequence  of  the 
conquest  of  a  Roman  province. 

^  Waitz,  D.  V.  G.  ii  220:  the  land  attached  to  the  'sala'  or  house. 
Cf.  Grimm,  R.  A.  p.  493. 

•  Waitz,  Das  Alte  Kecht,  pp.  203-214 ;  D.  V.  G.  ii.  143-164. 
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MSerenoe  of      So  Simple  was  the  governmental  system  of  the  Franks  in  the 
SaxoD  cu»-    fifth  century :  that  of  the  Saxons  was  simpler  still,  for  they  were 
without  the  complication  of  royalty.     The  name  of  the  hundred, 
the  institution  round  which  the  Frank  system  circles,  and  the 
origin  of  which  has,  as  we  shall  see,  its  own  complexities,  does 
not  occur  amongst  the  continental  Saxons^ :   and  although  it 
does  not  follow  that  it  was  unknown  to  them,  its  non-appearance 
is  a  presumptive  evidence  of  superior  simplicity  of  organisation. 
We  shall  trace,  as  we  proceed  in  the  history  of  the  English,  vestiges 
of  the  systems,  or  of  parts  of  the  systems,  thus  briefly  character- 
Banger  of     ised:  perhaps  we  have  shown  already  by  implication  how  very 
oomp%      much  any  complete  scheme  or  general  picture  must  be  based  on 
inferences  and  analogies,  such  as  by  their  very  nature  raise  a 
suspicion  of  pretentious  speculation  and  warrant  us  in  content- 
ing ourselves  with  a  modest  and  tentative  dogmatism. 
Anaiofiei  in      26.  And  this  consideration  restrains  us  from  even  attempt- 

jScandinA-  ,  . 

▼ian  history,  ing  to  apply  to  the  Saxons  the  minute  and  regular  machinery  of 
local  divisions  and  jurisdictions  which  we  find  in  the  Scandina- 
vian laws,  and  of  which  the  colonisation  of  Iceland  is  the  best 
and  the  fSetvourite  specimen.  The  existence  of  numerical  divi- 
sions of  the  utmost  minuteness  is  not  inconsistent  with  great 
antiquity ;  but  it  is  a  sign  not  so  much  of  antiquity  as  of  the 
absence  of  more  natural  determinants.  The  nomad  race  has 
scarcely  any  possible  principle  of  arrangement  other  than  number : 
it  is  indispensable  also  to  the  machinery  of  the  host,  and  in 
consequence  the  occupation  of  a  conquered  country,  or  the 
colonisation  of  one  newly  discovered,  is  regulated  in  this  way. 
The  usage  is  then  no  sign  of  either  age  or  race.  Yet  it  is  useful 
to  observe  the  analogy,  especially  when,  as  in  Iceland,  a  perfect 
instance  can  be  adduced. 

Constitution      Iceland  is  divided  into  four  fiordungs  or  quarters,  as  Yorkshire 
ofloeland.  ^         x 

may  have  been  divided  by  the  Danes  into  three  ridings.     Eadb 

fiordung  was  divided  into  three  things,  and  each  thing  into  three 

>  Waitz,  D.  y.  G.  i.  153.  The  traces  of  the  system  alleged  by  Waits 
are  questioned  by  Bichthofen.  K.  Maurer,  Krit.  Ueberschau,  i.  76.  It  is 
also  unknown  among  the  Frisians.  Waitz  mentions  however  a  '  Gamminge 
honderi '  ia  Westphalia. 
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godords  or  lordships :  the  northernmost  fiordung  however  con- 
tained four  things,  so  that  there  were  thirty-nine  godords  in  all. 
The  godord  was  originally  a  personal  not  a  territorial  division^. 
In  the  court  of  the  fiordung  were  thirty-six  judges,  twelve  from  The  court  of 
each  godord,  named  by  the  lord,  who  did  not  himself  sit  there. 
The  general  assembly  of  the  island  was  called  the  Althing.  The  TheldgrettA. 
logretta,  the  judicial  and  legislative  committee  of  the  althing,  was 
composed  of  the  thirty-nine  gothar,  or  godordsmen  proper,  and 
nine  supplementary  ones  chosen  by  those  of  the  three  southern 
fiordungs ;  each  of  the  forty-eight  had  two  nominated  assessors, 
so  that  the  whole  number  was  144;  with  these  sat  the  bishop 
and  the  lawmen ;  forty-ei^t  being  a  quorum  ^  Here  is  a  late 
but  distinct  product  of  the  Germanic  centralising  system  marked 
by  singular  regard  to  numerical  symmetry. 

Another  instance  may  be  found,  also  at  a  late  period,  in  Constitution 
the  immediate  neighbourhood  of  Saxony  proper.  The  little  manchen. 
territory  of  Dithmarschen  was  colonised  by  two  kindreds  from 
Friesland  and  two  from  Saxony:  the  Frisians  formed  two 
marks,  the  Norderstand  and  the  Suderstand ;  the  Saxons  two 
others,  Norderhamm  and  Suderhamm;  and  the  four  were  in 
A.  D.  804  made  into  a  Gau,  in  which  the  archbishop  of  Bremen 
had  the  royal  rights  of  Heerbaon  and  Blutbann :  a  fifth  mark 
or  dofft  was  afterwards  added.  The  rights  of  the  archbishop 
beii^  guarded  by  an  advocatus  or  vogt,  sometimes  by  one  to  each 
mark,  the  state  was  governed  by  its  own  landrath  :  each  mark 
had  twelve  elected  consules  :  the  forty-eight  constituted  the  land- 
rath.  When  in  the  sixteenth  century  the  vogts  disappeared, 
the  territory  became,  what  it  had  been  originally,  a  systematic 
oi^anism  for  self-government'.  This  furnishes  no  bad  com- 
mentary on  the  testimony  of  Hucbald^. 

*  The  godord  (gothorth)  was  the  lordship  which  looked  to  the  Hof  or 
temple  as  the  oentre  of  its  religious  and  legid  organisatioii  under  the  Gothi 
or  priest-lord. 

'  Gragas,  i.  pp.  1-4 ;  Palgrave,  Commonwealth,  p.  115 ;  Kuntsohli  fai 
Krit.  Ueberachau,  i.  120-137;  Vigftlason,  Icelandic  DictioDary,  s.  v.  Althing, 
Gothi,  Logretta.  K.  Maurer^s  Beitrage  zur  Rechtsffeschichte  des  German- 
isdien  Nordens,  p.  1 76,  and  his  recently  publiuied  '  Island '  are  the 
authorities  on  the  subject. 

'  G.  L.  Ton  Maurer,  Einleitg.  pp.  289-192. 

*  AJbove,  p.  43. 
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CHAPTER    IV. 


THE   MIOBATION. 


27.  Conquest  of  Britain — 28.  Condition  of  the  Britons.— 29.  Theory  of 
earlier  Grerman  settlements. — 80.  Theory  of  connexion  between  Welsh 
and  Anglo-Saxon  laws. — 31.  Effect  of  the  conquest  on  the  conquerors. — 
82.  Adoption  of  royalty. 

Different  27.  The  fifth  century  saw  the  foundation  of  the  Frank  do- 

Btanoes  of     minion  in  Gaul,  and  the  first  establishment  of  the  German  races 

Frank  and 

Saxon  con-  in  Britain.  The  former  was  effected  in  a  single  long  reign,  by  the 
energy  of  one  great  ruling  tribe,  which  had  already  modified  its 
traditional  usages,  and  now,  by  the  adoption  of  the  language  and 
religion  of  the  conquered,  prepared  the  way  for  a  permanent 
amalgamation  with  them.  In  this  process,  whilst  the  dominant 
tribe  was  to  impose  a  new  mould  upon  the  material  which  Roman 
dominion  had  reduced  to  a  plastic  mass,  it  was  in  its  turn  to  take 
forms  which  but  for  the  pertinacious  idiosyncrasy  of  the  Gallic 
genius,  and  the  Roman  training  to  which  it  had  been  subjected, 
it  would  never  have  taken.  Frank  feudalism  would  scarcely  have 
grown  up  as  it  did  but  for  the  pre-existence  of  the  type  of  Gallic 
society  which  Caesar  had  remarked,  and  the  care  taken  by  the 
Roman  governors  to  adapt  the  Gkllic  character  to  their  own  ends. 
It  was  a  rapid  if  not  an  easy  process  :  the  Salian  Frank  entered 
into  the  place  of  the  Roman  and  the  Goth ;  the  Visigoth  retired 
southwards ;  the  Ripuarian,  the  Alemannian,  and  the  Burgundian 
accepted  either  feudal  dependence  or  political  extinction. 

It  was  very  different  with  Britain.  The  Saxons,  Angles,  and 
Jutes,  although  speaking  the  same  language,  worshipping  the 
same  gods  and  using  the  same  laws,  had  no  political  unity  like 
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the  Franks  of  Clovis ;  they  were  not  moved  by  one  impulse  or  gw®^  o^ 
invited  by  one  opportunity.  The  conquest  of  Britain  was  the 
result  of  a  series  of  separate  expeditions,  long  continued  and 
perhaps,  in  point  of  time,  continuous,  but  unconnected,  and 
independent  of  one  another.  It  was  conducted  by  single  chief- 
tains, who  had  nothing  whatever  in  common  with  the  nation 
they  attacked,  and  who  were  about  neither  to  amalgamate  with 
them  nor  to  tolerate  their  continued  existence.  They  were  men, 
too,  on  whom  the  charm  of  the  Roman  name  had  no  power,  and 
whose  institutions  were,  more  than  those  of  the  rest  of  the  bar- 
barians, free  from  Roman  influences ;  for  three  centuries  after 
the  conquest  the  Saxons  in  Germany  were  still  a  pure  nation- 
ality, unconquered  by  the  Franks,  untainted  by  Roman  manners, 
and  still  heathen. 

These  separate  expeditions  had  doubtless  changed  their  cha-  Diverie 

,  ,  .      ,         Cu&ract6r  of 

racter  in  course  of  time.    Beginning  as  mere  piratical  visitations  the  expedi- 

of  the  coast — such  as  were  those  of  the  Danes  and  Norsemen  at  a 
later  period — they  had  before  the  end  of  the  third  century  called 
forth  the  defensive  powers  of  Rome,  and  tasked  the  energies  of 
the  count  of  the  Saxon  shored  It  is  not  until  the  middle  of 
the  fifth  century  that  they  assume  the  dimensions  of  conquest^ 
colonisation,  migration;  and  when  they  have  attained  that 
character,  the  progress  and  success  of  the  several  attempts  are 
not  uniform ;  each  little  state  reaches  greatness  by  its  own 
route,  and  the  history  of  its  growth  makes  a  mark  upon  its  con- 
stitution. 

28.  If  the  Saxons  and  Angles  are  contrasted  with  the  Franks  Difference 
still  more  are  the  Britons  with  the  Gauls.  Rome  had  laid  Gaul  and 
a  very  strong  hand  on  Gaul,  and  Gaul  had  repaid  in  a  remark- 
able degree  the  cultivation  of  her  masters.  At  the  time  of  the 
downfall  of  the  empire  Gaul  was  far  more  Roman  than  Italy 
itself;  she  possessed  more  flourishing  cities,  a  more  active 
and  enlightened  church,  and  a  language  and  literature  com- 

*  The  shore  infested  by  the  Saxon  pirates,  not  the  shore  colonised  by 
Saxons,  as  sometimes  understood.  See  Freeman,  Norm.  Conq.  i.  ii,  and 
the  references  given  there ;  cf.  Selden,  Mare  Clausum,  lib.  ii.  c.  7.  The 
oUier  view  was  held  by  Lappenberg  (ed.  Tboipe),  i.  46, 47.  Kemble  seems 
also  to  Cavour  it,  Saxons,  i.  10,  11 ;  Palgrave,  Commonwealth,  p.  384. 
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pletely  Latin,  although  of  course  far  beneath  the  standard  of  the 
classical,  ages.  Britain  had  been  occupied  by  the  Eomans,  but 
had  not  become  Roman  ;  their  formative  and  cultivating  power 
had  affected  the  land  rather  than  the  owners  of  it.  Here,  too, 
had  been  splendid  cities,  Christian  churches,  noble  public  works 
and  private  mansions ;  but  whatever  amount  of  real  union  may 
have  existed  between  the  two  populations  ended  when  the  legions 
were  withdrawn.  The  Britons  forgot  the  Latin  tongue  ;  their 
clergy  lost  all  sympathy  with  the  growth  of  religious  thought : 
the  arts  of  war  had  been  disused,  and  the  arts  of  peace  never 
thoroughly  learned.  The  old  tribal  divisions,  which  had  never 
been  really  extinguished  by  Roman  rule,  rose  from  their  hiding- 
places  ;  and  Britain  was  as  fertile  in  tyrants  after  the  Roman 
conquest  as  it  was  before  it.  But  Roman  rule  had  disarmed  and 
enervated  the  people  :  constant  foreign  invasion  found  them  con- 
stantly unprepared,  and  without  hope  or  energy  for  resistance. 
They  could  not  utilise  the  public  works  or  defend  the  cities  of 
their  masters.  So  Britain  was  easy  to  be  conquered  in  propor- 
tion as  it  was  Romanised.  A  succession  of  calamities  had 
diminished  the  population,  already  greatly  reduced  by  the  with- 
drawal of  the  dependents  of  the  Romans  into  Gaul ;  and  when 
once  the  invitation  or  the  concessions  of  the  British  chiefs  had 
given  the  invaders  a  standing-ground  in  the  island,  the  occupa- 
tion of  the  eastern  half  at  least  was  accomplished  in  a  short 
time\  The  middle  of  the  fifth  century  is  the  approved  date  for 
this  settlement.  Kent  seems  to  have  been  won  by  a  single 
victory  :  the  kingdom  of  Sussex  was  the  result  of  the  capture  of 
Anderida ;  the  history  of  Wessex  is  the  long  story  of  encroach- 
ments on  the  native  people,  who  retired  very  gradually,  but 
became  stronger  in  resistance  as  they  approached  the  moun- 
tains and  the  western  sea,  until  a  balance  of  forces  compelled 
an  armed  peace*.  Mercia,  the  country  of  the  Southern  and 
Middle  Angles,  was  an  aggregation  of  many  smaller  settlements, 
each  apparently  the  result  of  detached  Anglian  expeditions. 


*  Bede,  H.  E.  i.  13-15;  Gildas,  xir,  zxii;  Hallam,  Middle  Ages,  chap, 
viii.  note  !▼.     Kemble,  Saxons,  ii.  287  sq. 
'  8%d  on  the  growth  of  Weasex,  Freeman,  Norm.  Oonq.  i.  24,  25. 
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Of  the  formation  of  the  Northumbrian  and  East  Anglian  king- 
doms we  have  scarcely  any  of  those  traditional  data,  which,  whether 
historical  or  not,  serve  to  give  an  individuality  to  the  others  *. 
The  dislocated  state  of  Britain  seems,  next  to  its  desertion  by  Want  of 
the  Romans,  to  have  made  way  for  the  conquerors.  The  same  weak  the  Britons, 
obstinacy  which  had  failed  to  combine  against  invasion,  refused 
to  accept  the  new  dominion ;  and  the  Saxons,  merciless  by  habit, 
were  provoked  by  the  sullen  and  treacherous  attitude  of  their 
victims.     The  Britons  fled  from  their  homes  :  whom  the  sword 
spared  famine  and  pestilence  devoured  :  the  few  that  remained 
either  refused  or  failed  altogether  to  civilise  the  conquerors'. 
For  a  century  and  a  half  after  their  arrival  the  Saxons  remained  Their  reftiwi 
heathen ;  for  a  century  after  their  conversion  they  were  repelled  with  the 
from  communion  with  the  Celts :  the  Britons  retarded  rather  than      ^^ 
promoted  the  religious  change  which  the  Spaniards  forced  on  their 
Arian  conquerors,  and  which  Clovis  voluntarily  adopted  to  unite 
him  with  his  Gallic  subjects.     This  period,  instead  of  being  one 
of  amalgamation  was  one  of  divarication.      There  was  room 
enough  for  both  Britons  and  Saxons :  the  Roman  cities  might 
have  been  homes  for  the  one,  and  the  woods  and  broad  pastures 
have  furnished  the  others  with  their  favourite  prospects.     But 
the  cities  went  to  ruin ;    Christianity  became  extinct,  and  all 
culture  with  it.     There  were  still  Roman  roads  leading  to  the  General 
walls  and  towers  of  empty  cities :  the  Roman  divisions  of  the 
land  were  conspicuous :  the  intrenched  and  fortified  camps,  the 
great  villas  of  the  princely  families,  churches  and  burial  places ; 
but  they  were  become  before  the  days  of  Bede  mere  haunted 
ruins,  something  like  the  mysterious  fabncs  which  in  Central 
America  tell  of  the  rule  of  a  mighty  race  whose  name  is  for- 
gcrtten'. 

It  is  not  to  be  supposed  that  this  desolation  was  uniform  :  in  Local 
some  of  the  cities  there  were  probably  elements  of  continuous  life. 
life :  London,  the  mart  of  the  merchants,  York,  the  capital  of 
the  North,  and  some  others,  have  a  continuous  political  existence, 

'  Freeman,  Norm.  Conq.  i.  25,  26. 

*  B«de,  H.  E.  i.  13-15  ;  Gildas,  xiv,  xxii.. 

'  Eemble,  8axoii%  ii.  297. 
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Remains  of  although  they  Wisely  do  not  venture,  like  some  of  the  towns  of 
the  Bntons.   ^.^^  ,.  .,  .<.  , 

Southern  France,  to  claim  an  unbroken  succession  from   the 

Roman  municipality.  The  new  race  found  the  convenience 
of  ready-built  houses  and  accumulated  stores  of  material ;  and 
wherever  the  cities  were  spared,  a  portion  at  least  of  the  city 
population  must  have  continued  also.  In  the  country,  too, 
especially  towards  the  West  and  the  debateable  border,  great 
numbers  of  Britons  may  have  survived  in  servile  or  half-servile 
condition :  some  few  of  the  greater  men  may  have  made,  and 
probably  did  make,  terms  for  themselves,  especially  in  the  dis- 
tricts appropriated  by  the  smaller  detachments  of  adventurers ; 
and  the  public  lands  of  the  new  kingdoms  must  have  required 
Nogener^  native  cultivators.  But  all  these  probabilities  only  bring  out 
rtcee.  more  strongly  the  improbability  of  any  general  commixture  or 

amalgamation  of  the  races.  Centuries  after  the  conquest  the 
Briton  by  extraction  was  distinguished  by  his  wergild  from  the. 
man  of  the  ruling  race.  It  is  impossible  that  such  a  commixture 
could  have  taken  place  without  leaving  its  traces  on  the  language 
or  the  religion.  The  English  of  Alfred's  time  is,  except  where  the 
common  terms  of  ecclesiastical  language  come  in,  purely  Qer- 
or  of  iMtitu-  manic :  British  Christianity  stood  out  against  Saxon  for  a  century 
after  the  death  of  Augustine ;  and  the  vestiges  of  Romano-British 
law  which  have  filtered  through  local  custom  into  the  common 
law  of  England,  as  distinct  from  those  which  were  imported  in 
the  middle  ages  through  the  scientific  study  of  law  or  the  insensible 
infection  of  cosmopolitan  civilisation,  are  infinitesimal. 
KariicJ"  G^-  29.  The  theory  that  some  appreciable  proportion  of  the  popu- 
mente.  lation  of  Roman  Britain  was  already  Germanic ;  that  the  Belgae  * 
or  Coritt^  or  Catieuchlani  ^  of  the  island  might  have  welcomed 
the  Saxons  and  Angles  as  distant  cousins,  has  had  learned  sup- 
porters, but  has  no  basis  either  in  fact  or  in  probability.  The 
Belgae  of  Caesar's  days  were  Gauls,  and  their  British  kinsmen 
could  scarcely  have  retained,  five  centuries  later,  any  recollection 
of  a  language  which  their  fathers,  if  they  had  ever  known  it,  had 
so  long  forgotten.  It  is  neither  impossible  nor  improbable  that 
on  the  northern  and  eastern  coasts  shipwrecks  and  piratic  ex- 

^  Palgrave,  Commonwealth,  pp.  -26  sq.  '  Kemble,  Saxons,  i.  9. 
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peditions  may  have  founded  colonies  of  Germans  much  earlier  Not  import- 

than  the  beginning  of  history.    But  to  base  any  historical  theory  history. 

on  such  contingencies  is  about  as  wise  as  to  accept  the  notion 

that  the  German  Saxons  were  a  colony  from  English  Britain  ^ 

or  that  the  conquerors  of  Britain  did  not  come  from  Germany, 

but  were  a  hypothetical  colony  from  a  hypothetical  settlement 

on  the  littus  Saxonicimi  of  Gaul  ^. 

30.  Nor  again  can  any  weight  be  attached  to  the  results  of  the  ^^Pf^®|? 

careful  investigation  of  able  scholars  into  Welsh  social  antiquities,  English  laws 

,  ,  not  to  be 

as  affecting  the  present  question '.    If  the  agreement  between  the  relied  on.   . 

local  machinery  of  the  Welsh  laws  and  the  Anglo-Saxon  usages 
were  much  closer  than  it  has  ever  been  shown  to  be ;  if  the  most 
andent  remains  of  Welsh  law  could  be  shown  not  to  be  much 
younger  in  date  than  the  best  established  customs  of  Angle  and 
Saxon  jurisprudence ;  the  fact  would  still  remain  that  the  his- 
torical civilisation  is  English  and  not  Celtic.  The  cantred  of 
Howel  dha  may  answer  to  the  hundred  of  Edgar,  but  the 
hundred  of  Edgar  is  distinctly  the  hundred  of  the  Franks,  the 
Alemannians  and  the  Bavarians.  If  the  price  of  life  and  the 
value  of  the  compurgatory  oath  among  the  Welsh  were  exactly 
what  they  were  among  the  Saxons,  it  would  not  be  one  degree 
less  certain  than  it  is  that  the  wergild  of  the  Saxons  is  the  wergild 
of  the  Goth,  the  Frank,  and  the  Lombard.  The  Welsh  may 
in  late  times  have  adopted  the  institution  from  the  English, 
or  in  all  the  nations  the  common  features  may  be  the  signs 
of  a  common  stage  of  civilisation ;  but  the  kinship  is  between 
the  English  and  the  German  forms.  The  Welsh  laws  may  be 
adduced   for  illustration  and  analogy,'  but   not   for  historical 

*  The  old  and  curious  inversion  of  the  true  story  which  appears  in  Rudolf, 
Transl.  S.  Alexandria  Periz,  ii.  674. 

•  The  view  propounded  by  Dr.  A.  F.  H.  Schaumann,  Gottingen,  1845  ; 
see  K.  Maurer,  Krit.  Ueberschau,  i.  51.  The  theory  of  Roman  military 
colonies  of  Grerman  race  settled  in  Britain  at  a  much  earlier  period  is  not 
improbable,  but  rests  on  very  scanty  evidence  :  for  Saxon  settlements  of  the 
kind  there  can  be  of  course  no  evidence.  But  the  root  of  the  false  hypo- 
thesis lies  in  each  case  in  the  misunderstanding  of  the  name  Littus  Saxoni- 
cum.     See  above,  p.  59. 

»  Much  useless  labour  is  spent  by  Sir  F.  Palgrave  on  this  subject  in  th« 
-*  Rise  and  Progress  of  the  English  Commonwealth,*  to  a  certain  extent 
impairing  the  value  of  that  great  work. 
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argament.     However,  we  have  no  remains  of  sach  laws  that  are 
not  much  later  than  the  days  of  Alfred. 
EflTectof  the      31.  If  it  were  possible  to  form  a  clear  idea  of  the  amount 

conquest  on  ..... 

the  new-  of  civilisation  which  the  invaders  already  possessed,  or  of  the 
organisation  which  they  were  to  substitute  for  that  which  thus 
vanished  before  them,  we  should  be  better  able  to  determine  the 
effect  which  was  produced  on  them  by  the  process  of  conquest. 
But  as  it  is,  only  two  great  generalisations  seem  to  be  possible. 
First,  conquest  under  the  circumstances  compelled  colonisation 
Necessity  of  and  migration.  The  wives  and  families  were  necessary  to  the 
migra  i  n.  ^^^^^j^  g,j^j  continued  existence  of  the  settlements.  It  was  not 
only  that  the  attitude  of  the  Britons  forbade  intermarriages ;  the 
Saxons,  as  all  testimony  has  shown,  declined  the  connubium  of 
foreign  races  * :  they  could  not  give  to  the  strange  woman  the 
sacred  prerogative  of  the  German  woman,  let  her  cast  their  lots 
or  rear  their  children.  The  tie  of  the  eognatio  and  the  gens  was 
as  strong  as  it  had  been  of  old  :  the  new  settlements  were  called 
by  Gkntile  names,  and  these  names  involved  the  retention  of  the 
rights  and  duties  of  the  mcegth.  The  invaders  came  in  families, 
and  kindreds,  and  in  the  full  organisation  of  their  tribes :  the 
three  ranks  of  men,  the  noble,  the  freeman  and  the  l»t  ^ :  even 
the  slaves  were  not  left  behind.  The  cattle  of  their  native  land 
were,  it  would  appear,  imported  too  :  the  store  they  set  by  their 
peculiar  breeds  is  proved  by  the  researches  into  the  grave-places 
of  the  nations. 

It  could  scarcely  be  otherwise,  unless  we  are  to  suppose  an 

*  See  above,  p.  43. 

^  There  seems  to  be  no  reason  for  questioning  that  the  eorl,  oeorl,  and 
Iset  of  the  earliest  English  laws,  those  of  Ethelbert,  answer  exactly  to  the 
edhiling,  the  friling,  and  the  lazzus  of  the  old  Saxons.  Whether  the  Kentish 
liets  were  of  G^erman  origin  has  been  questioned.  Lappenberg  (ed.  Thorpe), 
ii.  324,  thinks  that  they  were  *  unfree  of  kindred  race.'  K.  Maurer,  Krit. 
Ueberschau,  i.  421,  thinks  them  a  relic  of  ancient  British  population  who 
come  between  the  free  wealh  and  the  slave.  Robertson,  Scotland  under 
her  Early  Kings,  ii.  733,  regards  the  lai  of  Kent  as  answering  to  the  ireaM 
of  Wessex,  and  therefore  British.  The  name  (lazzus  ««dow  or  lazy, 
Grimm,  R.  A.  pp.  305-;$op)  signifies  condition,  not  nationality.  On  the 
general  condition  of  the  class,  see  G.  L.  von  Maurer,  Hofverfg.  i.  ia-i8, 
Grimm,  R.  A.  pp.  305-309;  and  on  their  position  as  a  part  of  the  Saxon 
nationality,  on  which  their  importance  as  illniitrating  the  migration  depends, 
see  above,  pp.  45-47.  The  wer-gild  of  the  Keotbh  l»t  was  40,  60^  or  80 
shillings  according  to  rank,  that  of  the  oeori  being  aoc. 
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innate  propension  in  the  adventurers  for  reproducing  one  and  the  The  ooioni- 
same  system  without  historical  connexion  under  the  most  different  the  work  of 
circumstances.     The  mere  settlement  of  predatory  bands  without  oo^^tid^^ 
their  homes  and  families  must  have  resulted  in  their  adoption  of  na^iL^ 
the  institutions  of  the  natives,  those  natives  being  their  superiors 
in  civilisation:  they  could  not  have  reproduced  pure  German 
life  and  language  from  mixed  materials  ;  or  retained  their  tribal 
organisation  so  long  and  closely  as  they  did,  if  it  had  been  shat- 
tered at  starting.     It  was  far  otherwise  :  the  tribal  identity  was 
a  reality  bound  down  to  no  territorial  area.     The  ownership  of 
land  was  the  outward  expression  rather  than  the  basis  of  political 
freedom  ;  and  even  that  ownership  was,  under  the  primitive  sys- 
tem, variable  in  its  subject-matter,  and  in  itself  a  usufruct  rather 
than  a  possession.  The  tribe  was  as  complete  when  it  had  removed 
to  Kent  as  when  it  stayed  in  Jutland :  the  magistrate  was  the  ruler 
of  the  tribe  not  of  the  soil :  the  divisions  were  those  of  the  folk 
and  the  host,  not  of  the  land ;  the  laws  were  the  usages  of  the 
nation,  not  of  the  territory  :  and  when  they  had  found  their  new 
homes,  the  Angles  at  least  left  a  desert  behind  them  ;  for  in  the 
days  of  Bede  the  A  ngvlus,  the  land  between  the  continental  Saxons 
and  Jutes,  whence  the  Angles  came,  still  lay  without  inhabitant*, 
testifying  to  the  truth  of  the  tradition  that  they  had  gone  forth 
old  and  young,  noble,  gentle  and  simple,  firee  and  slave,  their 
flocks  and  herds  with  them.     We  may  fairly  argue  that  the 
amount  of  social  and  political  organisation  which  the  Saxons  iimoant  of 
brought  with  them  to  Britain  was  not  less  than  the  sum  of  bro^tby 
common  civilisation  possessed  by  them  and  their  German  kins-  '**®<»^<*'*^'^ 
folk  in  the  eighth  century,  and  that  whatever  differences  existed 
in  the  eighth  century  were  due  to  causes  which  had  worked  in  one 
or  both  of  the  nations  since  the  fifth.    On  their  arrival  in  Britain, 
then,  the  Saxons  had  their  threefold  division  of  ranks :  they  had 
the  association  of  the  township,  and  that  of  the  pagus^  whether 
or  no  it  bore  the  name  of  hundred  ;  some  remains  of  the  mark 
system   of  land  ownership  and  cultivation ;   the  principle  of 

'  Bede,  H.  E.  i.  15  :  '  De  ilia  patria  quae  Angulus  dicitnr  et  ab  eo  tem- 
pore usque  hodie  maneze  desertus  inter  provincias  Jutarum  et  Saxonum 
perhibetur.' 
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Expansion  election  to  public  functions  ;  and  the  tie  of  the  kindred  still  pre- 
BtitutiomS  serving  its  legal  rights  and  duties.  It  is  unnecessary  to  suppose 
that  a  migrating  family  exactly  reproduced  its  old  condition :  it  is 
more  probable  that  it  would  seek  larger  scope  for  extension  and 
more  abundant  areas  of  cultivation :  the  adventurer  of  the  con- 
quest might  seek  to  found  a  new  family  of  nobles  :  every  element 
of  society  would  expect  advancement  and  expansion.  But  all 
allowance  being  made  for  this,  the  framework  of  the  older  custom 
must  have  been  the  framework  of  the  new.  No  creative  genius 
can  be  expected  among  the  rude  leaders  of  the  tribes  of  North 
Germany.  The  new  life  started  at  the  point  at  which  the  old 
had  been  broken  off.  Hence  we  can  scarcely  suppose  that  the  mark 
system  was  developed,  lived  its  life,  and  faded  away  on  English 
soil*;  or  that  it  is  necessary  to  begin  the  story  of  English  civili- 
sation by  comparing  the  state  of  Britain  in  the  fifth  century  with 
that  of  Germany  in  the  first.  Even  if  old  ties  were,  more  than 
we  need  suppose  likely,  broken  in  the  process  of  migration,  the 
names,  functions,  and  rights  of  the  magistrates,  the  principles  of 
customary  law  and  local  organisation,  survived  and  took  new 
root  and  grew. 
KoraKyon©  ^^*  ^^*  ^  *^®  second  place,  the  process  of  migration  and 
^go*^^  conquest  must  have  produced  such  changes  as  are  traceable  at 
tton.  the  beginning  of  our  national  history.     It  must  have  produced 

royalty,  and  the  important  political  appurtenances  of  royalty*. 
The  Saxons  had  no  kings  at  home,  but  they  create  kingdoms  in 
Britmn.  The  testimony  of  tradition  helps  to  confirm  what  is 
a  sufficiently  safe  inference.  According  to  the  Chronicle  the 
Brito-Welsh  in  a.d.  443  invited  to  Britain  the  Ethelings  of  the 
Angles :  in  a.d.  449,  under  two  heretogas,  Hengist  and  Horsa, 
the  strangers  came  :  in  a.d.  455  Hengist  and  Aesc  his  son  came 
to  the  kingdom.     In  A.D.  495  'came  two  eoMormen  to  Britain, 


^  The  importance  of  this  seems  to  have  been  overlooked  by  Kemble  in  hia 
invaluable  work  on  the  Saxons  in  England. 

'  See  Allen,  Inquiry  into  the  Rise  and  Growth  of  the  Royal  Prerogative 
(Lond.  1849),  pp.  164, 165.  Bethmann-Hollweg,  Civilprooess,  \y,  97,  gives 
several  instances  in  which  the  separation  of  a  tribe,  by  migration,  from  the 
nation  to  which  it  belongs,  is  followed  by  the  institution  of  royalty.  See 
»lflo  Freeman,  Norm.  Conq.  i.  74,  75. 
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Cerdic  and  Cynric ;'  in  A.D.  519  they  became  kings  of  the  West  iiutitutkHi 
Saxons.     In  each  case  the  erection  of  the  throne  was  probably  the     "^''*^ ' 
result  of  some  great  victory,  or  of  the  permanent  securing  of  a 
definite  territory ;  but  the  institution  was  not  a  transference  of 
British  royalty :  the  new  kings  are  kings  of  the  nations  which 
they  had  led  to  conquest,  not  of  those  they  had  conquered^.     In 
each  case  the  son  is  named  with  his  fother  as  sharing  in  the  its  h«redi. 
first  assumption  of  the  title,  a  recognition  of  the  hereditary  ter. 
character'  which  is  almost  the  only  mark  distinguishing  the 
Oerman  kingship  from  the  elective  chieftainship.     The  royal 
houses  thus  founded  assume  a  divine  pedigree ;  all  trace  their 
origin  to  Woden ;  and  when  they  become  extinct  the  indepen- 
dence of  their  nation  comes  to  an  end.     It  would  seem  that  the 
change  of  government  followed  almost  necessarily  on  the  crea- 
tion of  the  new  nationality ;  and  the  example  of  Frank  conquest 
may  have  led  the  Saxons  to  adopt  the  monarchic  form.     The 
nation  is  no  longer  one  of  a  cluster  of  kindred  nations ;  it  has  ltscbtf»cfcer 
to   assert  an   identity  that  reqtdres  a  distinct  representation,  inf  national 
a  unity  of  which  it  has   become  more  conscious  than  it  was 
before.     It  can  no  longer  safely  endure  divided  command,  it 
must  have  a  king  who  can  deal  with  kings.     Unquestionably 
individual  prowess  and  ambition  determined  the  change,  but 
these  deeper  causes  must  have  led  the  people  to  acquiesce  in  it. 
For  a  hereditary  king,  however  limited  his  authority  may  be  by  AdvanteKes 
constitutional  usage,  is  a  stronger  power  than  an  elective  magis-  royalty, 
irate:    his  personal  interests  are  the  interests  of  his   people, 
which  is  in  a  certain  sense  his  fiamily  :  he  toils  for  his  children, 
but  in  toiling  for  them  he  works  also  for  the  people  whom  they 
will  have  to  govern ;  he  has  no  temptation  to  make  for  himself 


*  The  origin  of  royalty  is  regarded  by  Kemble  as  *  rooted  in  the  Grerman 
mind  and  institutions,'  Saxons,  i.  137;  so  abo  Bethmann-HoUweg,  Civil- 
process,  iv.  84.  Allen  regards  it  as  repugnant  to  the  genius  of  the  C^ermans 
and  as  a  phantom  borrowed  from  imperial  Rome  (Hist.  Prerog.  p.  14).  The 
common  theory  that  it  was  the  work  of  the  comitatus  of  a  successful  adven- 
turer seems  to  rest  on  a  misapprehension  of  the  nature  of  the  comitatus. 

*  Bethmanu-HoUweg,  Civilprocess,  iv.  94,  96,  holding  that  nobility  gave 
a  title  to  the  office  of  princeps,  questions  whether  the  hereditary  succession 
was  peculiar  to  royalty,  and  finds  the  differentia  of  monarchy  in  the  head- 
■hip  of  the  collective  people,  as  above. 

V  a 
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or  them  a  standing-ground  apart  from  his  people.  He  is  trusted 
also  with  greater  power  :  he  becomes  the  regular  leader  of  the 
host,  or  if  disabled  by  age,  its  guide  and  counsellor :  he  under- 
takes the  maintenance  of  the  national  peace,  and  executes  justice 
on  the  breakers  of  it ;  his  power  is  co-ordinate  with  that  of  the 
national  council,  not  subordinate  to  it,  or  a  mere  part  of  it. 
Altogether  his  position  is  stronger  and  more  dignified  than  that 
of  the  princeps.  He  enters  at  the  same  time  into  a  share  of  the 
common  stock  of  the  historic  dignities  of  kings.  More  can 
scarcely  be  affirmed  until  we  come  to  ages  in  which  we  have 
'dearer  data. 
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THE   ANGLO-SAXON   SYSTEM. 

33.  Anglo-Saxon  system. — 34.  Continuity  of  terminology. — 85.  Allot- 
ment and  division  of  land. — 36.  Primitive  tenure. — 87.  Ranks  and 
classes  of  men.~38.  The  fiunily.~89.  The  township. — iO.  The  parish. 
— 11.  Tithing  and  frankpledge. — 42.  The  dependent  township. — 43. 
Court  of  the  township. — 44.  The  burh. — 46.  The  hundred  or  wapen- 
take.— 46.  The  hundred  court. — 47.  The  Liberty  or  soken. — 48.  The 
shire. — 49.  The  etddorman  and  sherifiP. — 50.  The  shiremoot. 

33.  We  are  scarcely  justified  in  applying^  the  name  of  system  The  Anglo^ 
to  any  theoretical  arrangement,  by  which  the  several  notices  of  tem. 
constitutional  matters,  scattered  through  the  Anglo-Saxon  his- 
tories, laws,  and  charters  during  a  period  of  six  centuries,  can 
be  harmonised.  To  do  so  would  be  to  disregard  both  the 
development  which  certainly  took  place  in  the  national  character 
and  organisation,  and  the  several  disturbing  causes  which  gave 
to  that  development  some  part  at  least  of  its  character.  On 
the  other  hand,  as  we  have  scarcely  any  materials  for  determin- 
ing the  steps  of  such  advance,  and  as  at  the  close  of  the  period 
we  find  only  such  organic  differences  between  the  common 
polity  of  the  earliest  and  that  of  the  latest  ages  as  can  easily  be 
accounted  for,  we  are  at  once  compelled  to  fall  back  upon  such 
a  general  theory,  and  are  to  a  certain  extent  justified  in  the 
speculation.  The  disturbing  causes,  though  startling,  are  not 
permanentlj  potent;  and  they  proceed  from  agencies  closely 
analogous  to  those  already  at  work  in  the  normal  action  of 
society;  the  Danish  conquest,  and  even  the  Norman,  hastens  and 
precipitates  events  that  are  already  working  to  completion.  But 
the  developments  themselves  are  not  very  striking^;  they  are  the 

*  See  further  on,  Chapter  YIL 
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greatest  in  the  upper  ranges  of  the  fiabric  and  leave  the  lower, 
in  which  we  trace  the  greatest  tenacity  of  primitive  institutions, 
and  on  which  the  permanent  continuity  of  the  modem  with  the 
ancient  English  life  depends  for  evidence,  comparatively  un- 
touched. It  is  possible  then  to  gather  into  two  or  three  general 
groupings  most  of  these  features  and  their  known  developments. 
Oorresixmd.  34.  In  attempting  to  draw  such  a  sketch  of  the  system  and  to 
Latin  and  trace  its  connexion  with  that  of  the  Germania,  we  have  the  great 
minology.  advantage  of  being  able  to  use  a  distinct  and  intelligible  termin- 
ology. Hitherto  we  have  been  indebted  for  all  our  information 
to  Latin  authors  whose  nomenclature  could  not  be  safely  re- 
garded as  more  than  analogous  to  that  of  the  ancient  Qer- 
mans,  and  we  consequently  run  a  certain  risk  in  arguing  from 
their  expressions  as  if  they  had  an  ascertained  and  invariable 
definite  force.  It  would  be  at  first  sight  somewhat  rash  to 
argue  from  the  use  of  such  words  as  princes,  dtLx,  pagt^t  vicuSf 
toncUium^  civitas,  nobilis,  and  servus,  either  that  they  always 
involve  the  same  idea,  or  that  that  use  is  altogether  unaffected  by 
their  common  application  to  Roman  ideas.  Is  the  word  princeps 
a  definite  translation  of  some  Qerman  word?  is  it  a  mere 
general  expression,  like  our  *  prince'  or  'chieftain,'  that  may 
cover  a  number  of  merely  analogous  relations,  or  has  it  an  im- 
plicit relation  to  some  Roman  function^  having  been  applied  to  the 
German  in  consequence  of  some  fancied  resemblance  ?  It  is  most 
fortunate  for  us,  as  we  have  to  rely  on  Caesar  and  Tacitus,  that  the 
former  was  obliged  by  circumstances  to  form  a  clear  notion  of  the 
differences  of  the  barbarian  systems  with  which  he  was  brought 
in  contact ;  whilst  Tacitus  wrote  from  singularly  good  informa- 
tion, and  is  unrivalled  as  a  writer  for  clearness  of  perception 
and  distinctness  of  expression.  The  confidence  which  we  derive 
from  their  consistent  and  precise  use  of  words  is  borne  out  fully 
when  we  come  to  the  investigation  of  later  authorities.  In  the 
Ecclesiastical  History  of  Bede  we  find  the  very  same  words 
used  and  in  the  same  senses.  Bede,  writing  in  a  foreign  lan- 
guage, would  be  even  more  likely  than  Caesar  and  Tacitus  to  use 
the  same  words  to  express  the  same  things ;  and,  having  a  great 
acquaintance  with  classical  Latin,  would  probably  use  also  the 
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most  approved  words.  The  frino^y  duxy  nohtlis,  vicua  of  Bede  Link 
are  the  princeps,  dux,  nohilis,  vicus  of  Tacitus.  A  hundred  and  Tacitus  and 
fifty  years  after  the  death  of  Bede  his  History  was  translated 
into  English;  most  probably  under  the  eye  of  Al&ed ;  and  in 
this  translation  again  the  same  English  words  are  used  regu- 
larly and  almost  uniformly  as  giving  the  sense  of  the  same 
Latin.  As  the  functions  of  the  offices  thus  denoted  are  the 
same  in  the  History  of  Bede  and  in  the  laws  of  Alfred,  we  have 
a  link  between  the  primitive  and  the  medieval  systems  which  no 
criticism  b  strong  enough  or  sharp  enough  to  sever. 

35.  The  exact  process  by  which  the  transference  of  the  Ger-  Unoertaintj 
man  institutions  to  Britain  was  effected  is  not  recorded :  nor  is  proems ^ 
it  necessary  to  suppose  that  it  was  uniform  in  the  several  states  ^  ^*°^*^*^°- 
and  settlements.     In  some  cases  it  may  have  been  accomplished 
by  unconnected  bands  of  squatters,  who  took  possession  of  an 
uninhabited  tract,  and,  ^reproducing  there  the  focal  system  of 
their  native  land,  continued  practically  independent  until  the 
whole  surrounding  districts  were  organised  by  a  central  state- 
power.     In  other  cases,  the  successfid  leader  of  a  large  colony 
or  a  victorious  host,  having  conquered  and  exterminated  the 
natives,  must  have  proceeded  to  divide  their  land  according  to 
a  fixed  scheme.     The  principle  of  this  allotment  he  would  find 
in  the  organisation  of  his  host.     That  host  was  the  people  in 
arms,  divided  into  hundreds  of  warriors,  sustained  and  united 
by  the  principle  of  kindred.     When  the  war  was  over  the  host 
became  again   the  people :    the  hundreds  of  warriors*  i«rould 
require  a  territory  in  the  new  land  to  compensate  them   for 
what  they  had  left  in  the  old,  and  this  when  allotted  to  them  The  re^ar 
they  would  subdivide  according  to  the  divisions  of  the  kindreds  :  Sl^areauit 
and  in  such  case  the  Anglo-Saxon  village  might  reproduce  the  pieted  coii- 
name,  the  local  arrangements,  the  very  personal  relations  of*"®* 
the  German  home.     The  isolated  settlements  would  be  then 
incorporated  and  receive  a  share  of  political  rights  and  duties. 
A  regular  and  authoritative  division  would  prevent  tribal  quarrels 

^  The  non-existence  of  the  territorial  hundred  among  the  continental 
Saxons,  even  if  proved,  does  not  aflfect  the  organisation  of  the  host  in 
hundreds.    See  above,  p.  56. 
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Convenience  for  the  possession  of  the  best  districts,  and  would  maintain  the 

of  ft  flceneFsl 

allotment  national  strength,  the  military  organisation  which,  on  the  hypo- 
thesis of  a  haphazard  and  independent  appropriation,  must  have 
broken  up  and  perished  long  before  the  necessity  of  defence  was 
past.  This  principle  of  allotment  would  do  no  violence  to  the 
pride  or  ambition  of  a  Grerman  host^ ;  in  the  time  of  Caesar,  it 
was  thus  that  the  chieftains  of  the  tribes  provided  for  the  annual 
resettlements  of  the  pagi ;  and  long  after  the  Saxon  migration, 
it  was  the  rule  with  the  Norsemen'.  As  the  Vandals  in  the 
fifth  century  divided  pro-consular  Africa',  as  the  Norwegians 
in  the  tenth  divided  Iceland*,  as  Halfdane  in  the  ninth 
divided  Northumbria,  so  in  the  fifth  and  sixth  centuries  the 
kingdoms  of  Wessex  and  Kent  must  have  been  portioned  out^ 
It  does  not  follow  that  the  division  was  in  exact  proportion  and 
symmetry;  that  every  kindred  contained  the  same  number  of 
households,  or  that  every  pagus  or  '•hundred'  contained  the 
same  number  of  townships  :  or  that  the  early  independent 
settlements  were  reduced  to  an  equality  of  area  with  the  newer 
and  more  regularly  constituted  ones.  The  number  of  acres 
assigned  to  each  family  may  well  have  been  determined  by 
exact  rules,  but  the  district  assigned  to  the  township  as  a  whole 
may  have  been  marked  out  by  natural  boundaries.  The  centenae 
or  hundreds  of  the  host,  which  in  Tacitus's  time  had  become  an 
indefinite  number,  may  have  been  still  compelled  to  maintain 
a  corporate  completeness,  and  yet  have  occupied  in  peace  areas 
of  very   different   character  and  dimensions.     A  perfect  and 


Allotment 
u  >t  neoes- 
barily  oni- 
form. 


^  It  is  unnecessary  to  refer  to  the  system  of  tripartite  division  adopted 
by  the  Burgundians  and  other  conquerors  of  the  Roman  empire  on  the 
continent,  for  there  are  no  traces  of  such  a  plan  in  England.  Bee  on  them 
Savigny,  Rom.  Recht  im  Mittebdter,  i.  296,  300, 310,  331 ;  Hallarn,  Middle 
Ages,  i.  146 ;  Allen,  Prerogative,  pp.  193-195. 

^  Godred  divided  the  Isle  of  Man  by  lot ;  Kemble,  Saxons,  i.  90. 

'  Gibbon,  viii.  227,  aa8;  G.  L.  von  Maurer,  Einleitg.  p.  72.  'Exer- 
citui  Zeuritanam  vel  proconsularem  fiiniculo  hereditatis  divisit.*  Victor 
Vitensis,  Hist.  pers.  Yand.  i.  4.  So  the  tradition  of  Normandy,  *  illam 
terram  auis  fidelibus  funiculo  divisit.'  Dudo,  p.  85  ;  Thorpe's  Lappenber^r, 
iii.  18.  The  term  funiculus  hereditatU  is  borrowed  from  the  Vulgate, 
Deut.  XXX.  9;  Ps.  civ.  11. 

*  Above,  p.  56. 

•  Mercia  was  partly  divided  the  following  year,  Chr.  Sax.  a  J).  876,  877. 
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symmetrical  division  of  the  whole  land  would  be  possible  only  Importance 
on  the  theory  that  the  colonising  people  were  numerous  enough  lands  m  this 
to  occupy  it.  That  they  were  not  is  proved  by  the  existence 
of  the  public  lands,  which  down  to  a  late  period  form  a  con- 
spicuous and  peculiar  feature  of  Anglo-Saxon  polity.  Ultimately 
no  doubt  a  territorial  arrangement  of  himdreds  and  townships 
did  cover  the  land  exhaustively ;  but  that  result  was  attained 
only  when  the  personal  basis  of  the  hundred  was  entirely  lost 
sight  o^  and  the  term  had  a  geographical  application  only. 
Then  the  judicial  organisation  of  one  hundred  extended  to  the 
borders  of  the  next,  the  public  lands  were  included  within  the 
same  organisation,  and  the  name  of  hundred  ceased  to  have 
any  numerical  signification.  So  the  inequality  of  the  existing 
divisions  may  partly  be  accounted  for  ^ 

The  existence  of  the  classes  of  nobles,  freemen,  and  Isets,  Existence  of 
among  the  conquerors,  would  seem  further  to  imply  the  existence  estates. 
of  larger  and  smaller  private  estates'.  The  extent  of  the  land 
unappropriated  to  the  simple  freemen  must  have  left  it  open 
for  the  new  king  to  reward  his  chief  followers  with  extensive 
grants,  even  if  they  did  not  from  the  first  claim  a  larger  share 
in  the  aUotment     On  these  domains  and  on  the  public  land,  The  Uetic 

-       ,  ,  -  and  native 

the  laets  would  find  their  home  and  occupation  :  the  remnants  cultivators, 
of  the  native  race  would  find  more  lenient  treatment  than  they 
could  expect  at  the  hands  of  the  common  freeman,  and  might 
return  as  cultivators  to  the  land  which  had  been  their  own. 
But  although  such  estates  are  found  existing  as  soon  as  docu- 
mentaiy  history  begins,  their  origin  cannot  be  safely  referred  to 
this  cause  only ;  for  even  if  absolute  equality  were  the  rule  in 
the  original  division,  the  extinction  of  families  and  the  transfer 
of  small  estates  might  easily  throw  im  accumulation  of  land  New  estates 
into  the  hands  of  a  single  owner  ;  and  on  the  other  hand  the  the  pnbiic 
public  land  afforded  a  supply  from  which  new  properties  might 
be  carved  continually,  without  any  regard  to  size.  In  all 
respects  except  those  resulting  from  ownership  these  estates 
might  be,  and  seem  to  have  been,  regulated  by  the  same  machi- 
nery as  the  townships  of  simple  freemen  ;  but  the  relations 
'  See  further,  §  45,  p.  96,  below.      *  Cfl  Gneiat,  Verwaltungarecht,  i.  4. 
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of  the  cultiyator  of  another  man's  land  to  his  lord  belong  to 
another  portion  of  our  investigation. 
General  The  general  conclusion  at  which  we  arrive  is  that  there  must 

theory  of  ^ 

aUotment.  have  been,  over  a  large  portion  of  each  colony,  a  regular  allot- 
ment of  land  to  the  bodies  of  colonists  united  in  their  native  land 
by  the  tie  of  blood  or  of  neighbourhood,  and  for  the  moment 
represented  by  the  divisions  of  the  host';  that  these  allotments 
varied  according  to  the  nimibers  of  the  kindred,  the  portion 
assigned  to  a  single  family  or  house  being  a  hide  of  land' ;  that 
besides  these  the  nobles  or  other  great  men  received  grants  of 
estates,  or  perhaps  attached  themselves  to  the  political  centre  on 
the  condition  of  retaining  estates  which  they  had  already 
appropriated ;  and  that  the  surplus  land  remained  the  common 
property  of  the  nation.  This  surplus  land  during  a  long  period 
afiter  the  first  invasion  would  go  on  increasing  as  the  Britons 
were  driven  farther  westward :  after  the  conversion  it  furnished 
the  stock  from  which  the  monasteries  were  endowed,  and  by 
grants  to  them  and  to  individuals  it  was  much  diminished,  until 
finally  it  became  mere  demesne  of  the  king. 

Queitton  of       36.  The  question  of  the  primary  allotment  leads  directly  to 

primitive  ^  . 

tenure.  that  of  the  primitive  tenure.  The  possession  of  land  was,  even 
whilst  the  idea  of  nationality  was  mainly  a  personal  one,  the 
badge,  if  not  the  basis,  of  all  political  and  constitutional  right. 
On  it  depended,  when  the  personal  idea  yielded  to  the  territorial, 

^  Kemble,  Saxons,  i.  69-71,  125. 

'  On  the  vexed  question  of  the  extent  of  the  hide  it  is  not  necessary  here 
dilate ;  Kemble,  Saxons,  i.  88  sq.,  attempts  to  fix  it  at  thirty -three  acres 
or  thereabouta,  or  i  ao  acres  of  a  size  one-fourth  of  the  present  acre.  But 
although  his  argument  obviates  many  difficulties,  it  opens  the  way  for 
many  more.  The  mansus,  mansa,  manens,  cassatum,  terra  aratri,  of  the 
charters  are  all  interpreted  to  mean  the  same  thing,  although  they  may 
have  had  local  differences.  See  Robertson,  Historical  Essays,  pp.  8^ioa  : 
G.  L.  von  Maurer,  Einleitg.  p.  lao.  The  later  hide  was  no  doubt  120  or  100 
acres.  Grinun,  R.  A.  p.  555,  gives  several  passages  in  which  the  German 
hoba  is  made  to  contain  thirty  or  forty  acres.  It  is  possible  that  some  of 
the  greatest  inconsistencies  in  the  use  of  these  words  may  arise  from  their 
being  used  to  express  the  whole  share  of  one  man  in  all  the  fields  of  his 
village.  A  hide  of  thirty  acres  in  a  system  of  common  cultivation  would 
represent  such  an  allotment  in  each  of  the  oultivated  areas,  i.e.  if  there 
were  four  common  fields,  it  would  be  1 20  acres.  But  this  will  not  explain 
all ;  and  local  and  national  peculiarities,  as  well  as  variations  at  different 
times,  and  differences  in  the  quality  of  the  land,  must  be  taken  for  granted. 
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the  rights  and  obligations,  the  rank,  value  and  credibility  of  the  Importance 

member  of  the  body  politic ;  it  became  the  basis  as  well  as  the  character  of 

tangible  expression  of  his  status.  According  to  the  tenure  by  which 

it  was  held  very  much  of  the  internal  and  external  history  of  the 

nation  changes  its  aspect.     It  is  wr<mg  to  suppose  that  an  early 

stage  of  society  is  favourable  to  simplicity  in  determining  the 

character  of  tenure  and  the  relations  dependent  upon  it.    Simple 

as  the  ori^n  of  property  may  have  been,  we  have  no  historical 

data  concerning  it,  and  when  the  subject  does  come  within  the 

ken  of  history,  it  is  anything  but  simple  and  uniform.     In  the"^ 

early  Germanic  system  it  is  difficult,  as  we  have  seen,  to  prove  the 

existence,  except  by  way  of  inference,  of  any  determinate  property 

in  severalty:  the  original  gift  comes  from  the  community  of 

which  the»receiver  is  a  member,  the  gift  is  of  itself  mainly  of 

the  character  of  usufruct,  the  hold  is  ideal  rather  than  actual ; 

except  in  his  own  homestead  the  freeman  can  but  set  his  foot 

on  the  soil  and  say,  *  this  is  mine  this  year,  next  year  it  will  be 

another's,  and  that  which  is  another's  now  will  be  mine  then.'^ 

It  is  only  by  way  of  inference  that  we  discover  that  there  mus<\ 

have  been  larger  and  smaller  properties;  the  larger  held  by 

those  who  had  to  support  a  larger  household,  the   magistrate 

with  his  comitatiM,  or  the  noble  with  his  great  train  of  kinsmen.^ 

Without  conjecturing  how  the  change  took  place,  we  may  safely  Absolute   "^ 

assume  that,  although  traces  still  remain  of  common  land  tenure  the  rule  in 

at  the  opening  of  Anglo-Saxon  History,  absolute  ownership  of  timea.  . 

land  in  severalty  was  established  and  becoming  the  rule.    We 

may  then  regard  the  land  as  referable  to  two  great  divisions  :  private  and  ^ 

that  which  was  held  by  individuals  in  full  ownership,  and  that  of  **"    c  an  .  ^ 

which  the  ownership  was  in  the  state;  the  intermediate  case 

of  lands  held  by  local  communities  in   common,  and   used  in 

common  by  the  owners  of  land  as  appurtenances  to  their  several 

estate,  may  be  for  the  moment  put  out  of  sight.     The  land  held 

in  full  ownership  might  be  either  an  *  ethel  \*  an  inherited  or 

^  Ethel  is  used  here  on  the  authority  of  Kemble,  Grimm,  Maurer  and 
other  writers  on  land ;  but  whenever  the  word  occurs  in  history  it  is  equi- 
valent to  *  patria,'  and  has  no  special  reference  to  landed  estate.  See  Bede, 
H.  E.  iiL  i»  8,  9,  28,  8cc.  &c. ;  and  the  Anglo<Saxon  Gospels. 
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Theaiod,      otherwise  acquired  portion  of  original  allotment;  or  an  estate 

^  land.  created  by  legal  process  out  of  the  public  land.     Both  these  are 

included  in  the  more  common  term  *alod'^;  but  the  former  looks 

for  its  evidence  in  the  pedigree  of  its  owner  or  in  the  witness 

of  the  community,  while  the  latter  can  produce  the  charter  or 

book  by  which  it  is  created,  and  is  called  *bocland''.     As  the 

primitive  allotments  gradually  lost  their  historical  character,  as 

the  primitive  modes  of  transfer  became  obsolete,  and  the  use  of 

written  records  took  their  place,  the  ethel  is  lost  sight  of  in  the 

bookland'.     All  the  land  that  is  not  so  accounted  for  lafolclandj 

'^Public  or      or  public  land  ;  it  comprised  the  whole  area  that  was  not  at  the 

^  original  allotment  assigned  to  individuals  or  communities,  and 

that  was  not  subsequently  divided  into  estates  of  bookland.  The 

folkland  was  the  standing  treasury  of  the  country  t  no  alienation 

of  any  part  of  it  could  be  made  without  the  consent  of  the 

national  council ;  but  it  might  be  allowed  to  individuals  to  hold 

portions  of  it  subject  to  rents  and  other  services  to  the  state, 

The'trinoda  from  which  the  owners  of  bookland  were  exempt,  except  in  the 

three  cases  of  ihe/^d  or  military  service,  the  regjdr  of  bridges, 

and  the  maintenance  of  fortifications*.    These  estates  of  folkland 

*  The  word  alod  does  not  occur  in  Anglo-Saxon  documents  before  the 
eleventh  century,  when  it  appears  in  the  Latin  of  Canute's  laws  in  the 
Colbertine  MS.  as  the  equivalent  of  bdcUmd  or  hereditas.  Sohmid,  Gesetze, 
&c.  p.  261. 

'  The  different  explanations  of  folkland  and  bookland,  given  at  different 
periods,  are  collected  by  Schmid,  Gesetze,  &c.  p.  538.  Spelman  thought 
that  bookland  implied  a  written  title,  whilst  folkland  was  based  on  the 
witness  of  the  people.  Verelius  interpreted  bookland  as  feudal ;  Phillips 
thought  bookland  feudal,  and  folkland  alodial ;  and  was  followed  by 
Grimm  and  Gaupp.  Even  Palgrave  connected  folkland  with  the  odal, 
and  bookland  with  Isenland.  On  the  other  hand,  Somner,  lAmbard,  Lye, 
and  other  antiquaries,  considered  bookland  to  be  freehold  held  under 
charter,  folkland  to  be  held  at  the  Will  of  the  lord.  The  view  now 
accepted  was  established  by  Allen,  On  the  Prerogative,  pp.  125-153; 
Kemble,  Saxons,  i.  289  ;  K.  Maurer,  Krit.  Ueberschau,  L  69, 107 ;  Hallam, 
Middle  Ages,  ii.  406-410  ;  Gneist,  Verwaltungsrecht,  i.  4. 

'  B6cland  is  the  term  used  in  Alfred's  Bede  as  equivalent  to  possessio  or 
possessiuncula.  Bodanda  cehte  is  possetsiones  praediorum,  H.  E.  iii.  24. 
In  the  Latin  of  Alfred's  laws  (art.  41),  it  is  terra  hereditaria ;  in  Athel- 
stan,  vi.  i,  it  is  terra  testamentalis ;  in  Edgar,  ii.  a,  it  is  feudum;  in 
Ethelred,  I.  i.  14,  libera  terra;  in  Canute,  i.  11,  hereditas  or  alodium^ 
though  the  passage  is  a  mere  re-enactment  of  Edgar,  ii.  2  (feudum) ;  in 
Canute,  ii.  77,  terra  hereditaria;  in  other  places  the  vemacuhu*  is  retained. 

*  The  trinoda  necessitas  first  appears  in  genuine  Anglo-Saxon  charters 
about  the  beginning  of  the  eighth  centuiy.     It  occurs  however  earlier  in 
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may  have  been  for  a  life  or  lives,  or  subject  to  testamentary  dispo-  Foikiand,     ^ 

sition,  according  to  the  terms  of  the  grant ;  but  the  ownership  royal  estate.  ^ 

continued  to  reside  in  the  state,  and  the  proceeds  to  furnish  the 

revenue.     The  foikiand  was,  although  in  strict  analogy  with  the 

common  lands  of  the  township  in  the  mark  system,  peculiar  to 

England^ ;  in  the  other  Oermanic  kingdoms  there  seems  to  have 

been  no  diflference  between  the  royal  demesne  and  the  other  lands  , 

of  the  nation.     Here  the  king  himself  could  not  appropriate  a 

part  of  the  foikiand  without  the  consent  of  the  witenagemot. 

Either  bookland  or  foikiand  could  be  leased  out  by  its  holders ;  Diversity  of 
and,  under  the  name  of  Icsnland^,  held  by  free  cultivators :  the  cultivators. 
greater  owners  could  so  let  their  distant  estates  to  hereditary 
dependents^  such  as  Isets  and  freedmen,  whilst  their  home  farm 
was  cultivated  by  hired  labourers  or  by  slaves.  The  multiplicity 
of  ranks  in  the  cultivating  classes,  which  was  thus  engendered, 
according  to  the  legal  status  of  the  individual,  his  relation  to  the 
landlord,  the  extent  or  character  of  his  holding,  and  the  nature 
of  his  service,  produced  the  somewhat  bewildering  nomenclature 

disputed  ones,  e.g.  a.d.  616,  Cod.  DipL  dcocdxxxiii.  It  is  mentioned  in  the 
act  of  the  council  of  Clovesho  of  a.d.  74a,  Councib),  &c.  iii.  341  ;  and  in  a 
charter  of  Ethelbald,  issued  at  Godmundesleah  in  A.D.  749,  ibid.  p.  386. 
It  occurs  two  or  three  times  in  charters  of  Offa,  more  frequently  in  those 
of  Kenul(  and  becomes  very  general  after  the  time  of  Egbert.  The  cor- 
responding obligations  in  the  Frank  empire  are  attendance  on  the  host, 
repairing  of  roads,  fortifications,  and  bridges,  and  watch.  Waltz,  D.  V.  G. 
iv*  30«  3 1-  1^1^  18  called  by  Charles  the  Bald  '  antiquam  et  aliamm  gentium 
oonsuetudinem ;'  and  although  first  traceable  on  the  continent  in  the  reign 
of  Charles  the  Great,  is  probably  much  older  in  custom ;  but  the  argu- 
ments which  refer  it  to  Koman  origin  want  both  congruity  and  con- 
tinuity. The  nearest  approach  to  it  is  in  a  law  of  a.d.  423,  in  the  code 
of  Justinian,  xi.  74.  §  4:  *igitur  ad  instructiones  reparationesque  itinerum 
pontiumque  nullum  genus  hominum  nulliusque  dignitatis  ac  venerationis 
mentis  cessare  oportet.'  Mr.  Coote,  in  his  *  Neglected  Fact,'  has  argued 
with  great  learning  and  ingenuity  for  the  Roman  origin  :  he  refers  further 
to  Code  viii.  I3,  §§  7,  la,  18.  Cf.  Pearson,  Middle  Ages,  i.  a66 ;  Robert- 
son, Scotland  under  her  Early  Kings,  ii.  537. 

^  The  Lombards  had  pubhc  or  state  lands,  the  disposal  of  which  was  at 
the  pleasure  of  the  king.  The  Vandals  gave  their  king  a  separate  allot- 
ment of  very  great  extent.  Among  the  fVanks  and  other  conquering  races 
all  the  land  not  in  private  hands  was  royal  property.  Waitz,  D.  V.  G.  iv. 
230,  240 ;  Sohm,  Fr.  R.  G.  V.  i.  31-34. 

•  Kemble,  Saxons,  i.  310-326 ;  K.  Maurer,  Krit.  Ueberschau, i.  T04-107. 
Probably  foikiand  let  out  at  rent  was  called  gafol-Urndf  but  the  term  may 
have  extended  to  all  lands  for  which  rent  or  taxation  in  lieu  of  service  was 
taken.    See  Robertson,  Historical  Essays,  pp.  loa-iia. 
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that  meets  us  in  Domesday-book;  and  these  have  an  impor- 
tance of  their  own  in  social  history. 

37.  There  is  no  department  of  Anglo-Saxon  law  which  presents 
greater  difficulties,  or  has  been  more  variously  viewed,  than  that 
of  status.  In  one  aspect  all  men  are  free  except  the  slave  pure 
and  simple  who  is  his  master's  chattel.  In  another  all  are  unfree 
except  the  fully  qualified  freeman,  the  owner  of  land  for  which 
he  owes  no  dependence  on  another';  all  who  stand  in  the 
relations  of  personal  dependence,  however  entered  and  however 
terminable,  are  regarded  as  unfree.  The  former  view  appears 
the  more  simple  and  true. 

It  cannot  be  denied  that  slavery  in  the  strictest  sense  was  an 
early,  if  not  a  primitive,  institution  of  the  race.  Tacitus  knew  that 
the  slave  had  no  remedy  against  the  violence  of  his  master ;  even 
his  life  could  be  taken  with  impunity.  And  in  the  earliest  English 
laws  such  slaves  are  found ;  the  iheow^  or  slave  simple,  whether 
wedlh — that  is,  of  British  extraction  captured  or  purchased, — or 
of  the  common  German  stock  descended  from  the  slaves  of  the  first 
colonists  :  the  esne^  or  slave  who  works  for  hire  ;  the  wite-theow^ 
who  is  reduced  to  slavery  because  he  cannot  pay  his  debts ;  the 
man  who  has  sold  himself  or  his  children  to  avoid  starvation  ° ; 


*  Savigny,  R.  B.  i.  235.  This  is  Kemble's  view  (Saxons,  i.  123  sq.), 
but  seems  to  be  exaggerated  by  him  beyond  reasonable  dimensions.  He 
treats  the  wife  and  son  as  unfree  in  relation  to  the  fietther,  as  being  in  his 
mund.  K.  Maurer  however  lays  it  down  as  a  principle  that  *  only  3ie  free 
can  stand  in  mund :  the  unfree  can  stand  only  in  possesfdon  *  (gewere  ■« 
seizin).  Bethmann-HoUweg  explains  the  mund  as  covering  the  relations 
of  lord  and  unfree  as  well  as  husband  and  wife,  father  and  child.  CivU- 
process,  iv.  11.  Waitz  thinks  it  best  to  describe  the  dependent  class 
(Horige,  Isets,  &o.)  as  neither  free  nor  unfree.  D.  V.  6.  i.  176.  See 
K.  Maiu^r,  Krit.  Ueberschau,  i.  405  sq. ;  Sohm,  Fr.  R.  G.  V.  i.  359. 

*  TJitov>y  from  the  same  root  as  ditnai,  to  serve  ;  Grimm,  R.  A.  p.  303  ; 
Schmid.  Gesetze,  &c.  p.  669. 

*  Esne  (Gothic  (Ufnei)^),  an  unfree  hireling.  Grimm,  R.  A.  p.  304. 
Kemble,  Saxons,  i.  315,  considers  the  erne  as  superior  in  position  to  the 
Vi€ow.  See,  however,  Schmid,  Gresetze,  &c.  p.  568,  who  regards  vir,  juvenis, 
as  the  original  meaning. 

*  Wite-tkeow,  possibly  the  man  who  is  reduced  to  slavenr  as  not  able  to 
pay  the  fines  by  which  the  breach  of  the  peace  is  redeemed ;  so  that  he  is 
in  a  state  of  penal  servitude.  See  Schmid,  Gesetze,  Sec,  p.  679 ;  K.  Maurer, 
Krit.  Ueberschau,  i.  409. 

*  There  is  in  Kemble,  C.  D.  dcccozxv,  a  manumission  of  several  men  who 
had  *  bowed  their  heads  for  meat  in  the  evil  days.'  Theodore's  Penitential 
(Councils,  &c.  iii.  203)  allows  this  voluntaiy  servitude. 
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the  slave  who  works  in  his  master's  house  and  the  slave  who  Thetkveis^ 
works  on  the  fiarm :  all  are  regarded  as  a  part  of  the  stock  of  chaKei.    "  / 
their  owner  and  are  valued  according  to  their  importance  to  him : 
their  offences  against  a  third  person  he  must  answer  for,  as  for 
the  mischief  done  hy  his  cattle :  they  have  no  wergild,  no  credi- 
bility, no  legal  rights;  wrongs  done  to  them  are  regarded  as 
done  to  their  master.     In  some  respects  the  practice  of  the  law 
is  better  than  the  theory  :  the  slave  is  entitled  to  his  two  loaves 
a  day*,  and  his  holydays  are  secured  to  him* ;  he  can  purchase 
his  freedom  with  savings'  which  in  some  unexplained  way  the  SlaTsry 
law  has  allowed  him  to  keep,  and  the  spiritual  law  can  enforce  a  ^ 

pauuice  on  the  master  for  illtreating  him.  But  his  statui 
descends  to  his  children  ;  all  his  posterity,  unless  the  chain  is 
broken  by  emancipation,  are  bom  slaves  \ 

If  the  status  of  the  free  be  held  to  include  all  who  have  legal  The  M\y 
ri^ts,  ihe  class  may  be  divided,  first,  into  those  who  have  land  landed  or 
of  their  own,  and  those  who  have  not     Of  the  former  the  law  ^ 

can  take  inmiediate  cognisance,  they  have  a  tangible  stake  in 
the  community  through  which  the  law  can  enforce  its  obliga- 
tions. Of  the  latter  it  can  take  cognisance  only  mediately,  The  landkm 
through  some  person  whom  the  law  can  touch,  and  they  areSnS™l*wL/ 
therefore  compelled  to  put  themselves  in  dependence  on  some 
one  with  whom  it  can  deal  as  answerable  for  their  forthcoming. 
The  relation  of  dependence  on  a  lord  may  however  be  entered 
into  by  a  free  landowner  for  the  sake  of  honour  or  protection  °. 

'  '  Seven  btmdred  and  twenty  loayes,  besides  morning  meals  and  noon 
meals/     Dialogue  of  Salomon  and  Saturn,  ap.  Kemble,  Saxons,  i.  38. 

'  By  Ini's  law  a  slave  working  on  Sunday  at  his  master's  command 
became  free  (Ini,  $  3).  See  also  Canute,  Sec.  45 ;  Ethelred.  vii.  2,  §  2 ; 
Alfred,  $  43  ;  Theodore,  Penit.  ii.  13,  §  3.  *Non  licet  homini  a  servo  tol- 
lere  pecuniam  quam  ipse  labore  suo  adquesierit.*    Councils,  See.  in.  202. 

'  Kemble,  C.  D.  mccdi :  a  slave  buys  his  own  liberty  of  the  abbot  of 
Bath ;  others  buy  their  own  children.     See  also  dccccxxxiv.  Sec. 

*  On  An(^lo-Saxon  slavery  see  Kemble,  Saxons,  i.  185-225 ;  Sharon 
Turner,  Hist.  Ang.-Sax.  ii.  9(S-io2. 

'  This  practice  is  traceable  throughout  Anglo-Saxon  history  from  the 
hlafieta,  the  bread-eater  of  the  blafrnxi  or  bread  giver  (Etbelb.  §  24),  to 
the  liber  homo  of  Domesday,  *terram  tenens  et  quo  vellet  abire  valens,* 
who  '  summisit  se  in  manu  Walterii  pro  defensione  sua  *;  i.  36.  Bat  the 
practice  of  commendation  in  England  was  generally  the  result  of  the  police 
organisation,  not  of  the  land  system.  See  Chapter  YII  below ;  Gneist, 
Self-government,  i.  42  ;  Verwaltongsrecht,  i.  11,  la. 
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ciaases  of     The  dependent  class  thus  includes  a  great  variety  of  relations ; 
frtlemeu."     the  comitcUus  or  personal  following  of  the  king  or  ealdorman ; 
all  freemen  hired  as  household  servants  or  field  labourers ;  the 
rent-paying  tenants  of  other  men's  lands ;  and  the  hereditary 
dependents  who  have  personal  rights,  the  Isets  and  the  freedmen : 
the  landless^  the  homeless,  the  kinless,  must  all  seek  a  lord  whose 
protection  is  to  be  secured  by  voluntary  service,  who  is  respon- 
sible for  their  appearance  in  the  law  courts,  and  who  in  some 
cases  exercises  an  actual  jurisdiction  over  them  *. 
^Classes  of         The  fiilly  qualified  freeman  who  has  an  estate  of  land,  may  be 
\  men.  of  various  degrees  of  wealth  and  dignity,  firom  the  ceorl  with  a 

single  hide,  to  the  thegn  with  five  hides,  a  place  in  the  king's  hall, 
a  bell-house  and  burh-geat  seat ;  to  the  still  more  powerful  man 
who  has  *  thriven  to  eorl-right,'  or  who  has  his  forty  hides* ;  to  the 
ealdorman  and  the  etheling.  He  may  be  a  simple  husbandman 
or  the  lord  of  a  soken  and  patron  of  hundreds  of  servants  and 
followers.     The  cross  division  according  to  blood  and  wergild 

*  Eonrad  Maurer,  Krit.  Ueberschau,  i.  415  sq.  The  law  of  Athelstan, 
ii.  §  2,  is  as  follows :  *  £t  diximus  de  illis,  qui  dominos  non  habeDt,  de 
qoibus  rectum  difficile  conquiritur  aut  nullum;  praecipiatur  cognatiom 
eorum  ut  eos  ad  rectum  adducat  et  dominum  eis  inveniat  in  conventu 
publico.*  Maurer  points  to  the  Edictum  Pistense  of  Charles  the  Bald  as 
a  parallel  (a.d.  864),  §  6 :  '  Quidam  leves  homines  de  istis  oomitatibus 
qui  devastati  sunt  a  Nortmannis,  in  quibus  res  et  mancipia  et  domes 
habuerunt,  quia  nunc  mancipia  et  domos  non  habent,  quasi  licenter  malum 
faoiunt;  et  quia  non  habent  domos  ad  quas  secundum  legem  manniriet 
banniri  possint,  dicunt  quod  de  mannitione  vel  bannitione  legibus  oompro* 
bari  et  legaliter  judicari  non  possunt.*  The  count  is  therefi>re  to  send  a 
missus  into  the  district  and  '  si  necesse  fuerit  ipse  in  forbannum  mittatur 
qui  ad  justitiam  reddendam  venire  noluerit/  Athelstan's  law  continues 
'  et  si  hoc  efficere  nolit  vel  non  possit,  ad  terminum  sit  iUe  forbannitus 
deinceps :'  the  paraUel  seems  more  than  accidental,  although  the  remedial 
measures  are  diiSerent.  In  Iceland  every  one  who  is  not  himself  settled  as 
a  peasant  proprietor  must  choose  himself  a  domicile  (gritS.)  Maurer, 
).  437.  The  Capitulum  of  a.d.  847,  *Volumus  etiam  ut  unusquisque 
iber  homo  in  nostro  regno  seniorem  qualem  voluerit  in  nobis  et  in  noetris 
fidelibus  accipiat/  merely  gives  the  liberty  of  choosing  a  lord,  does  not 
enforce  it  as  a  duty.  Waitz,  D.  V.  G.  iv.  234.  The  Capitula  Lombardorum 
afibrd  a  better  parallel :  *  Et  quia  sunt  nonnuUi  qui  sine  proprietatibus  in 
regno  nostro  degentes  judicia  comitum  efiugiunt,  atque  non  habentes  res 
aut  substandam  quibus  constringi  possint,  ideo  circumquaque  malitias  exer- 
cere  non  cessant,  de  illis  nobis  placuit  ut  ipsi  cum  quibus  videntur  manere 
aut  eos  praesentent  aut  pro  eorum  male£EM:tb  rationem  reddant.'  Waitz, 
D.  V.  G.  iv.  363. 
'  Banks  \  Schmid,  Gesetze,  &o.  p.  389. 
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affects  both  classes  of  the  free  :  the  noble  may  be  forced  to  have  Gradation  of\ 
a  lord,   the  ceorl  having  land  may  dispense  with  one.     The  ^ 

eorlcundman  is  worth  his  high  wergild  even  if  he  be  landless  : 
the  ceorl  may  attain  to  thegn-right  and  yet  his  children  to  the 
third  generation  will  not  be  gesithcund*.  But  there  is  no 
impassable  barrier  between  the  classes  :  the  ceorl  may  become 
thegn-worthy,  and  the  thegn  eorl-worthy*.  And  there  are 
gradations  in  every  class;  four  ranks  of  the  eorlcund,  and 
three  of  the  Isets  ;  three  even  of  the  household  slaves'.  The 
great  distinction  however  is  that  of  wealth,  the  landless  ceorl  is 
little  better  off  than  the  slave,  except  that  he  may  choose  his 
own  master.  ^ 

38.  The  primary  element  which  the  law  regards  is  the  land-  Importanoe 
owning  freeman ;  the  first  relation  in  which  he  stands  is  that  of  relation  in 
the  family^.     The  political  importance  of  the  tie  of  kindred  is  in'^Sermany. 
prehistoric  :  the  early  Qermans  were  associated  in  families  for 
the  service  of  the  host  and  for  the  occupation  and  cultivation  of 
land,  but  the  family  had  no  jurisdiction  over  its  own  mem- 
bers, nor  any  representation  in  the  state.     So  also  in  England, 
it  is  probable  that  all  the  primitive  villages  in  whose  name  the 
patronymic  syllable  ing  occurs  were  originally  colonised  by  com- 
munities united  either  really  by  blood  or  by  the  belief  in  a  common 
descent^ :  but  the  legal  relations  were  for  most  purposes  merged 

'  Wer-gilds,  Schmid,  Geseise,  p.  399. 

■  Ibid.  p.  389. 

'  Laws  of  E&elbert,  %  75,  mentions  four  olMses  of  the  eoiicnnd ;  §  36, 
three  claases  of  lets ;  §§  1 1  and  i6,  three  dasset  of  theows. 

*  K.  Manrer,  Kritische  Ueberschau,  i.  5a-6a.  The  view  of  Eemble 
(Saxons,  i.  234  sq.)  seems  to  exaggerate  ^e  political  importance  of  the 
mcegbwrh^  at  least  if  it  refers  to  Anglo-Saxon  institutions  however  early. 
See  also  Robertson,  Scotland  under  her  Early  Kings,  ii.  309-.?40  :  where 
likewise  ba  too  much  latitude  of  conjecture  is  taken.  As  for  the  im- 
portance of  the  principle  in  the  development  of  the  German  state-svstem 
genmUy,  the  views  of  Sybel  are  combated  by  Waitz,  Das  Alte  Kecht, 
pp.  126,  127  ;  Deutsche  Verfitfsungs-Geschichte,  i.  50-56  sq.,  and  re- 
jected by  K.  Maurer,  Kritische  Ueberschau,  i.  61.  It  is  true  that  in  the 
nomad  state  the  family  bond  is  the  only  trustworthy  one,  but  the  Germans 
had  passed  that  stage  when  they  entered  history.  Still  there  are  sufficient 
vestiges  of  the  prior  importance  of  the  principle  to  make  the  inquiry 
valuable. 

'  On  this  and  on  its  connexion  with  the  Mark  system  see  Kemble, 
8>xonn,  i.  58  sq.  and  Appendix  A. 
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already  in  those  of  the  township  or  the  mark,  and  the  political 
weight  of  the  kindred  was  accidental  only.  Yet  significant 
traces  of  the  old  importance  of  the  bond  remain  :   as  in  the 

Duties  of  the  Germania  the  kindred  have  a  share  in  the  fines  paid  for  the 
wrongs  of  their  kinsman^  so  in  England  the  msegth  share  in 
the  wergild  paid  for  their  slain  brother,  and  contribute  to  the 
payment  for  one  whom  their  brother  has  slain* ;  they  are  the 
legal  compurgators  for  one  another'  in  accusation  or  defence, 
they  are  bound  to  protect  their  kinsman  in  his  minority*,  to 
seek  a  lord  and  find  a  home  for  him  if  he  is  lordless  or  home- 
less ^  All  these  however  are  legal  rather  than  constitutional 
obligations. 

J^e  39.   The  unit  of  the  constitutional  machinery,  the  simplest 

form  of  social  organisation,  is  the  township,  the  villaia  or  vi(ms\ 
It  may  represent  the  original  allotment  of  the  smallest  subdivision 
of  the  free  community,  or  the  settlement  of  the  kindred  colonising 
on  their  own  account,  or  the  estate  of  the  great  proprietor  who 
has  a  tribe  of  dependents.  Its  headman  is  the  tun-gerefa,  who 
in  the  dependent  townships  is  of  course  nominated  by  the  lord^, 

*  Tac.  Grerm.  c.  21. 

'  For  the  share  of  the  kindred  in  the  receipt  see  Schmid,  Gesetze,  p.  394  ; 
for  their  share  in  the  payment,  Alfred,  §§  27,  28  ;  Edmund,  ii.  7,  &c. 

•  Laws  of  the  Northumbrian  Priests,  §  51 ;  Hen.  I,  64.  §  4. 

*  Hlothere  and  Eadric,  §  6.  ^  Athelstan,  ii.  §  §  2,  8. 

•  TUn,  viculus,  vicus,  Bede,  H.  E.  iii.  17;  tUnscipe,  vicus,  v.  10;  tun 
^errfa,  villicus,  iv.  24,  v.  10;  tUnscipe,  Edgar,  iv.  8;  tdnes-man,  ibid. 
lY.  8,  13.  The  tUn  \a  originally  the  enclosure  or  hedge,  whether  of  the 
single  &rm  or  of  the  enclosed  village,  as  the  hurh  is  the  fortified  house  of  the 
powerful  man.  The  corresponding  word  in  Norse  is  gardr,  our  garth  or 
yard.  The  equivalent  German  termination  is  heim,  our  ham ;  the  Danish 
form  is  hy  (Noree  biSs  German  hau).  Some  inferences  might  be  drawn 
from  these  differences  as  to  the  contrasts  of  early  colonisation.  See  Grimm, 
R.  A.  p.  534.  The  notion  of  the  dorf  or  thorpe  seems  to  stand  a  little 
further  from  the  primitive  settlement. 

'  Athelstan,  iii.  §  7 :  *  Si  tunc  sit  aliquis  qui  tot  homines  habeat,  quod 
non  suffidat  omnes  custodire,  praeponat  sibi  singulis  villis  praepositum 
unum,  &c.*  On  the  origin  of  the  word  gerefa,  see  Max  Mailer's  Lectures 
on  Language,  ii.  281.  It  has  been  regarded  generally  as  the  same  word 
with  the  German  graf,  and  derived  frx>m  grau^  grey  =  senior,  but  many 
other  explanations  have  found  &vour;  Grimm  connected  it  with  ravo^ 
tignum,  tectum,  and  interpreted  it  as  comes,  socius,  the  inmate  of  the 
same  house ;  Spelman  connected  it  with  reafaiit  to  plunder,  and  thus  ac- 
counted for  the  Latin  word  exactor  used  to  translate  it ;  Kemble  with  r<$fan 
or  r^fim,  to  call  aloud,  making  it  originally  mean  the  hannitor  or  prodaimer 
of  the  court;  Richthofen  derives  it  from  the  Greek  7pd^;  and  other 
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but  in  the  independent  ones  may  have  been  originally  a  chosen  Free  Md 
oflScer,  although  when  the  central  power  has  become  stronger  he  townships. 
may  be,  as  in  the  Frank  viUa,  the  nominee  of  the  king,  or  his 
officer.  The  internal  organisation  in  both  cases  seems  to  have 
been  much  the  same,  for  the  dependent  communities  had  prob- 
ably in  most  instances  been  originally  free,  and  reduced  to 
dependence  by  a  powerful  neighbour ;  or  were  composed  of  his 
tenants  who  entered  into  the  rights  and  duties  of  men  whose 
estates  their  lord  had  purchased  or  accumulated  by  inheritance. 

This  corporate  unity  is  subjected  to  changes  both  by  way  of  Relation  of 
development  and  under  legislative  action*  In  its  earlier  stage  it  the  town- 
may  have  been  the  conmiunity  of  free  and  kindred  cultivators, 
or  what  is  called  the  mark^.  It  cannot  be  safely  affirmed  that 
the  German  settlers  in  Britain  brought  with  them  the  entire 
system  of  the  mark  organisation,  or  that  that  system  was  ever  in 
Anglo-Saxon  times  the  basis  of  local  administration.  The  com- 
parative rarity  of  the  word,  whether  in  laws  and  charters  or  in 
local  names,  forbids  the  idea  of  such  completeness,  universality, 
or  fundamental  constitutional  significance'.     But  of  such  an 

derivations  are  also  imagined.  Max  Mtiller  would  not  '  be  at  all  sarprised 
if  the  Anglo-Saxon  gerefift  turned  out  to  be  etymologically  unconnected 
with  the  German  graf*  (Lectures,  ii.  284),  and  this  is  so  &r  probable,  that 
whereas  the  fundamental,  universal  and  permanent  idea  of  the  gerefift  Is 
stewardship,  the  graf  is  not,  so  &r  as  appears,  a  steward  at  all,  but  primarilv 
and  univeraally  a  magistrate.  If  then  they  are  the  same  word,  the  English 
application  seems  to  be  most  primitive,  and  there  b  at  least  one  link 
missing  between  it  and  the  graf. 

^  Kemble  has  the  credit  of  being  the  first  to  recognise  the  applicability 
to  English  history  of  the  results  of  Crerman  investigations  into  the  mark 
system :  but  with  his  usual  tendency  to  exaggeration.  Since  he  wrote,  the 
whole  subject  has  been  worked  out  by  Dr.  G.  L.  von  Maurer  in  several 
works :  the  most  important  results  of  which  for  the  history  of  early  society 
agree  with  the  view  of  Dr.  Waitz  in  the  Deutsche  Yerfassungs-Geschichte. 
Sir  Henry  Maine,  on  Village  Communities,  and  Dr.  Nasse,  on  The  Land- 
Community  of  the  Middle  Ages,  have  some  important  remarks  on  the 
English  side  of  the  subject :  which  is  also  illustrated  in  a  curious  Essay  by 
William  Maurer,  published  at  Manchester  in  1855.  Dr.  Gneist,  Self- 
government,  1.  a,  goes  too  far  in  regarding  the  expenditure  of  learned  inves- 
tigation on  this  part  of  the  subject  as  unfruitful,  but  he  is  undoubtedly 
right  in  refusing  to  recognise  the  Mark  as  the  basis  of  our  polity.  See  too 
Sdunid,  Gesetze,  p.  630;  Gneist,  Yerwaltungsrecht,  i.  61. 

'  Kemble  ascribes  the  rarity  of  the  term  to  the  fact  that  *  the  system 
founded  upon  what  it  represents  yielded  in  England  earlier  than  in 
Germany  to  extraneous  influences.'  Saxons,  L  36.  The  word  occurs  in 
charterB— e.g.  Cod.  DipL  doxxxiii — ^in  the  full  signification;  bat  more 
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Traces  of     institution  there  are  distinct  traces.      We  nowhere  see  the 
the  mark, 

qualification  of  the  freeman  for  political  right  depending  on  a 

partnership  in  tenure  and  cultivation  of  common  land.     It  may 

have  been  the  case  very  early,  but  it  is  more  probable  that  the 

settlers  had  passed  beyond  this  stage  before  they  migrated.    Yet 

in  the  nomenclature  of  the  villages  the  same  significant  syllable 

that  points  to  the  idea  of  cognatio  points  equally  to  the  mark : 

and  what  is  indisputable,  the  existence  of  the  common  system  of 

cultivation,  and  of  common  lands  belonging  in  usufruct  to  the 

in  the         members  of  the  township,  prove  the  abiding  influence  of  the 

mark    principled     Community    of  land    and   joint    action    in 

cultivation  might  exist  without  forming  the  basis  of  the  political 

unity  of  the  community :  it  cannot  be  shown  to  have  precluded 

the  possession  of  private  estate  among  the  sharers  of  it,  and  in  its 

later  forms  it  appears  merely  as  an  appendage  to  such  private 

possession.     Common  lands  of  manors  and  townships  exist  at 

the  present  day,  and,  within  a  century,  common  cultivation  also 

existed  in  many  parts  of  England.     It  is  to  this  system  that 

the  origin  of  some  part  of  the  machinery  of  local  courts  of  the 

•ndinthe    manor  and  township  which  still  exist  may  be  traced*.     The 

court  baron     , 

of^tbe^         right  of  the  markmen  to  determine  whether  a  new  settler  should 

be  admitted  to  the  township  exists  in  the  form  of  admitting  a 

tenant  at  the  court  baron  and  customary  court  of  every  manor' ; 

the  right  of  the  markmen  to  determine  the  by-laws^  the  local 

arrangement  for  the  conmion  husbandry,  or  the  fencing  of  the 

fcenerally  as  a  simple  boundary.  The  'mercemot,'  mentioned  in  Cod. 
IMpl.  dizviii,  is  referred  by  Kemble  to  the  place  where  the  markmoot  was 
held,  Saxons,  i.  55.  Schmid,  Gesetze,  p.  631,  gives  some  other  passages 
where  the  word  mark  occurs,  bat  it  is  not  found  in  the  full  sense  in  the 
laws. 

^  Inl,  $  4a :  'If  oeorls  have  a  common  meadow,  or  other  partible  land  to 
fence,  and  some  have  fenced  their  part,  some  have  not,  and  [strange  cattle 
come  in  and]  eat  up  the  common  com  or  grass,  let  those  go  who  own  the 
gap  and  compensate  to  the  others.*  The  conmion  wood,  '  commune  silfa 
quam  nos  Saxonice  in  gemennisse  didmus,*  is  mentioned  in  a  charter  of 
Ethelwuli^  God.  DipL  ii.  i ;  the  common  land,  *  gemanan  lande,'  ib. 
iv.  336. 

*  Kemble,  Saxons,  i.  54 ;  Maine,  Village  Communities,  pp.  138-140 ;  and 
W.  Maurer's  Essay. 

'  See  Kemble,  Saxons,  i.  54.  That  the  markmoot  was  a  court  of  justice, 
as  Kemble  conjectures,  seems  altogether  improbable. 

*  Kelson,  Lex  Maneriorum,  pp.  54-58. 
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hay-fields*,  or  the  proportion  of  cattle'  to  be  turned  into  the 
common  pasture,  exists  still  in  the  manorial  courts  and  in  the 
meetings  of  the  townships :    the  verj  customs  of  relief  and 
surrender  which  are  often  regarded  as  distinctly  feudal,  are 
renmants  of  the  polity  of  the  time  when  every  transfer  of 
property  required  the  witness   of  the  communiiy,  to  whose 
membership  the  new  tenant  was  thereby  admitted.     Still  be-  The  bistori- 
tween  all  this  and  the  enjoyment  of  political  rights  there  is  no  has  out- 
immediate  connexion.   It  is  as  an  owner  of  land,  not  as  a  member  marie  >s. 
of  the  mark-community^  that  the  freeman  has  rights  and  duties, 
and  there  is  no  evidence  that  in  England  the  only  way  of  owning 
land  was  the  membership  of  the  mark. 

The  historical  township  is  the  body  of  alodial  owners  who  have 
advanced  beyond  the  stage  of  land-community,  retaining  many 
vestiges  of  that  organisation ;  or  the  body  of  tenants  of  a  lord 
who  regulates  them  or  allows  them  to  regulate  themselves  on 
principles  derived  from  the  same. 

40.  In  a  further  stage  the  township  appears  in  its  eccle- The  town- 
siastical  form  as  the  parish^  or  portion  of  a  parish,  the  district  triotofa 
assigned  to  a  church  or  priest ;  to  whom  its  ecclesiastical  dues  ^uish! 
and  generally  also  its  tithes  are  paid.     The  boundaries  of  the 
parish  and  the  township  or  townships  with  which  it  coincides, 

are  generally  the  same  :  in  small  parishes  the  idea  and  even 
name  of  township  is  frequently,  at  the  present  day,  sunk  in  that 
of  the  parish ;  and  all  the  business  that  is  not  manorial  is  dis- 
patched in  vestry  meetings,  which  are  however  primarily  meet- 
ings of  the  township  for  church  purposes. 

41.  The  name  of  tithing,  which  in  some  parts  of  England  The  Tithing, 
still  replaces  that  of  township  as  the  unit  of  local  administra- 
tion, and  which  occurs  as  early  as  the  time  of  Edgar*,  must  be 

^  Nasse,  Land  Commanity,  ed.  Ouvry,  pp.  17, 18  sq. ;  G.  L«  von  Manrer, 
DorfVerfassg.  i.  358. 

*  Nelson,  Lex  Manerioram,  pp.  59,  67. 

'  Pearson,  Early  and  Middle  Ages,  i.  251 ;  Touhnin  Smith,  The  Parish. 
On  the  formation  of  parishes  see  below,  Chapter  VIIL  The  '  Church  of  a 
town '  is  mentioned  by  Bede,  H.  E.  v.  1 3. 

^  In  the  Jodicia  dvitatis  Londoniae,  Ath.  vi.  a,  8,  §  i,  it  is  not  a  loca) 
but  a  personal  association  of  ten.  See  Chapter  XI  below.  Edgar,  i.  3,  4, 
mentions  the  tithingman  as  taking  part  in  the  action  of  the  hundred  in 
matter  of  theft.    It  is  curious  that  teoUiung  should  be  ordinarily  used  for  an 
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grign  of  the  understood  to  represent  a  subdivision  of  the  hundred.  Natu- 
Tithing.  pjjjy  ^q  word  would  mean  the  tenth  part  of  the  larger  division, 
and  if  an  instance  were  forthcoming  of  the  historical  intro- 
duction of  the  hundred,  or  the  colonisation  of  a  border  territory, 
it  would  probably  be  found  that  the  hundred  and  tithing  were 
measured  in  proper  proportion.  But  as  this  cannot  be  done,  it 
is  safer  to  allow  to  the  tithing  the  same  laxity  of  interpretation 
that  Tacitus  allowed  to  the  hundred.  It  is  however  quite  pos- 
sible that  the  term  was  a  relic  of  the  same  system  that  the 
hundred  itself  represents^,  and  that  it  was  revived  for  police  and 
fiscal  purposes,  as  a  personal  as  well  as  a  territorial  division, 
ultimately  sinking  its  functions,  and,  except  in  some  of  the 
western  counties,  the  name  also,  in  those  of  the  township*.  It 
would  thus  mark  a  stage  in  the  process  by  which  the  personal 
organisation  of  the  free  people  passed  into  the  territorial  system. 
But  the  name  of  tithing  has  been  very  commonly  applied  both  by 

aasociation  of  ten,  as  the  only  whole  of  which  the  tithe  is  ten  must  be  the 
hundred ;  and  if^  as  generally  believed,  the  Anglo-Saxon  hundred  was  the 
long  one  of  six  score,  the  tithing  ought  to  have  contained  twelve  ;  and 
Fleta  speaks  of  the  firankpledges  as  dozeins.  The  only  other  place  where 
the  tithing  occurs  is  in  the  Secular  law  of  Canute,  §  ao.  Palgrave,  Com- 
monwealth, pp.  cxxi-cxxvi. 

'  The  deoanus  and  decanta,  or  decuria,  occur  in  the  organisation  of  the 
^  host,  in  the  laws  of  the  Visigoths  and  Bavarians ;  and  in  connexion  with 
the  police  system  in  the  Lombard  laws  also.  The  decanus  in  Frank  law 
is  the  lowest  officer  in  the  host,  or  in  police  administration ;  but  nowhere 
is  there  any  trace  of  a  division  of  land  connected  with  the  number.  The 
Frank  host  recognised  the  contuhemium  of  ten  men,  but  there  is  no  cer- 
tainty that  this  was  connected  with  the  decanus.  Waitz,  D.  V.  G.  i.  458- 
473*  Ct  Gneist,  Self-government,  L  9;  Palgrave,  Commonwealth,  p.  199. 
*  Tithings  at  present  exist  in  Somersetshire  and  Wiltshire ;  and  accord- 
ing to  Pearson  (Maps,  52)  in  Gloucestershire  and  Worcestershire,  and  in 
all  countiee  south  of  the  lliames  (except  Kent  and  Cornwall),  where  they 
answer  to  the  townships  of  other  counties.  Pearson,  Middle  Ages,  L  250, 
says,  *  Ten  fiunilies  constituted  a  tithing,  the  self-governing  unit  of  the  state 
which  is  now  represented  among  us  by  the  parish,  and  ten  tithings  were  a 
hundred.'  Robertson,  Hist.  Essays,  p.  Ixv,  also  uses  the  word  as  generally 
equivalent  to  township.  It  is  however  very  rash  to  adopt  any  such  gene- 
nJisation.  Gneist,  Verwaltungsrecht,  i.  51,  59,  alleges  that  the  word  is 
not  found  in  Domesday,  and  rejects  the  territorial  application  of  it.  Pal- 
grave (p.  cxxi.)  gives  instances  of  both  personal  frankpledges  and  local 
tithings  in  the  reign  of  Henry  III :  the  former  from  Kent  and  Warwick- 
shire, the  latter  from  Devon.  He  also  suggests  that  the  local  tithings  in 
the  West  may  have  been  remains  of  the  British  divisions  of  Cantreds  and 
Trefe.  Mr.  Pearson  says  that  the  hundreds  of  Devon  generally  contain 
about  ten  parishes,  and  infers  thence  the  original  identity  of  the  parish 
with  the  tithing. 
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historical  writers  and  in  legal  custom  to  denote  a  different 
idea,  the  association  of  ten  men  in  common  responsibility  legally 
embodied  in  Waefriiliborh  or. frankpledge. 

This  institution  \  of  which  there  is  no  definite  trace  before  The  fwth- 
the  Norman  Conquest,  is  based  on  a  principle  akin  to  that  of  teakpledge. 
the  law  which  directs  every  landless  man  to  have  a  lord  who 
shall  answer  for  his  appearance  in  the  courts  of  law.  That 
measure,  which  was  enacted  by  Athelstan*,  was  enlarged  by  a 
law  of  Edgar',  who  required  that  every  man  should  have  a  Principle  of 
surety  who  should  be  bound  to  produce  him  in  case  of  litigation, 
and  answer  for  him  if  he  were  not  forthcoming.  A  law  of 
Canute*  re-enacts  this  direction,  in  close  juxta-position  with 
another  police  order;  namely,  that  every  man  shall  be  in  a 
hundred  and  in  a  tithing :  where  the  reference  is  probably  to  the 
obligation  of  the  hundred  and  the  tithing  to  pursue  and  do 
justice  on  the  thief.  The  laws  of  Edward  the  Confessor,  a  com- 
pilation of  supposed  Anglo-Saxon  customs  issued  in  the  twelfth 
century,  contain  a  clause  on  which  the  later  practice  of  frank- 
pledge is  founded,  but  which  seems  to  originate  in  the  con- 
fusion of  the  two  clauses  of  the  law  of  Canute.     By  this  article.  The 

ftoocDtod 
which  describes  itself  as  a  comparatively  recent  enactment*,  all  law  of  the 

men  are  bound  to  combine  themselves  in  associations  of  ten,  to^?^^ 
which  the  name  of  frith-barh  is  given  in  the  South,  and  that  of 
tenmannetaU  in  the  North  of  England.  Each  association  has 
a  headman,  a  '  capital  pledge,'  borhs-ealdor  or  /rith-borge-head, 
to  manage  the  business  of  the  ten.  Thus  constituted,  they  are 
standing  sureties  for  one  another :   if  one  break  the  law,  the 

^  On  this  subject  a  great  literature  exists,  which  may  be  seen  summed 
up  in  Waitz,  D.  V.  G.  i.  434-473  ;  Schmid,  Gesetze,  pp.  646-648  ;  K.  Mau- 
rer,  Krit.  Ueberschau,  i.  87-96;  Gneist,  Verwaltgsr.  L  166 ;  Self-government, 
i.  a6  sq.  Palgrave  (Commonwealth,  p.  196  sq.  and  notes),  who  anticipates 
most  of  the  later  arguments,  refers  the  institution  to  Canute.  See  Hallam, 
MA.  ii.  389. 

'  Athelstan,  ii.  a.  If  a  reeve  dare  not  warrant  any  of  his  lord's  men, 
the  suspected  man  must  find  twelve  pledges  among  his  kindred,  who  shall 
stand  in  security  for  him,  ibid.  iii.  7,  §  2.  This  looks  like  a  frankpledge, 
but  probably  is  a  variety  of  the  compurgatory  obligation  of  the  kin. 

'  Edgar,  iii.  6 ;  iv.  3. 

*  Canute,  ii.  ao ;  Gneitft,  Self-government,  i.  a6. 

'  Edw.  Conf.  §  19  ;  Select  Charters,  p.  74. 
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Law  of        other  nine  shall  hold  him  to  right ;  if  they  cannot  produce  him, 
^       '  the  capital  pledge  with  two  of  his  fellows,  and  the  head  men 
and  two  others  out  of  each  of  the  three  uosresi  frith-horhsy  are  to 
purge  their  association  of  complicity  in  the  flight  of  the  criminal, 
or  to  make  good  the  mischief  he  has  done.     The  association  of 
the  ten  is  called  also  the  tithing^,  and  the  '  capital  pledge '  the 
^Hthing-mBSi,    Whether  before  the  Conquest  this  union  or  con- 
tusion to   the  two   distinct  ideas    had   taken   the   form'  of  a 
law,  there  is  nothing  to  show :   and  the  word  frankpledge  is 
used  in  the  so-called  laws  of  the  Conqueror  simply  for  the 
PoBsibly  of    surety' ;  but  it  is  probable  from  the  view  of  his  legislation  in  the 
the       °     case  of  murder,  by  which  the  responsibility  of  producing  the 
"^"^ '     criminal  was  laid  on  the  hundred  ^  that  a  kindred  measure  of 
universal  application  may  have  then  been  introduced,  and  that  thus 
the  mutual  responsibility  of  the  frankpledge  was  imported  into  the 
English  law.     The  *  view  of  frankpledge,'  the  business  of  seeing 
that  these  associations  were  kept  in  perfect  order  and  number 
and  of  enforcing  the  same  by  fine,  was  one  of  the  agenda  of  the 
local  courts,  and  became  ultimately,  with  the  other  remunerative 
Continued     P&i*ts  of  petty  criminal  jurisdiction,  a  manorial  right  exercised 
cSurtfwt."*  in  the  courts  leet,  where  it  still  exists*.     It  was  made  one 
way  of  maintaining  the  practice  of  local  representation :    the 
capital  pledge  and  a  portion  of  his  tithing  taking  the  duty  of 
appearing  for  their  township  or  berewic  in  the  popular  courts* ; 
and  thus  again  the  ideas  of  the  township  and  the  tithing  come 

^  Madox,  Hist.  Ezch.  p.  592  ;  Palgrave,  Commonwealth,  pp.  196  sq. 

•  William,  1.  25,  52.  «  Ibid.  iii.  3 

*  Palgrave  (Commonwealth,  pp.  20a,  cxxiii)  asserts  that  the  view  of 
frankpledge  did  not  exist  in  the  '  shires  whioh  constituted  the  ancient 
kingdom  of  Northumbrian  and  gives  reference  to  records  to  prove  that 
it  was  not  general  in  Meroia  in  the  reign  of  Henry  III.  However  this 
may  have  been,  it  is  certainly  found  in  Yorkshire  at  the  present  day. 
The  exceptions  may  be  perhaps  accounted  for  on  the  ground  of  the  in- 
habitants of  exempt  districts  being  under  the  pledge  of  l£e  lord  of  the  soil 
at  the  time  of  the  institution.  But  the  question  is  obscure.  Cf.  Gneist, 
Verwaltungsrecht,  i.  178.  But  tenfoentale  in  Richmondshire,  which  in 
Heniy  II's  reign  was  an  extent  of  14  carucates,  paid  44.  *jd,  as  an  annual 
tax.     Gale,  Beg.  Hon.  de  Richmond,  p.  22. 

'  Customs  of  Kent,  Statutes  of  the  Realm,  i.  223.  The  borghesaldor  and 
four  men  appeared  for  each  township  in  the  court  of  the  justices  in  Eyre ; 
each  borough  however  was  represented  by  twelve  men. 
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into  connexion.     It  is  in  this  point  that  the  frankpledge  has  its  ?*"*'?JJ: 
chief  historical  importance.    It  has  been  very  much  exaggerated ;  inaportanoe 
some  writers  having  even  gone  so  far  as  to  make  it  a  common  frankpledge, 
institution  of  the  whole  German  race,  and  possibly  the  basis  of 
political  combination :  by  others  again,  it  has  been  regarded  as 
a  form  of  guild  ^  \  and  as  a  substitute  for,  or  development  of,  the 
principle   of  the   accountability  of  the   kindred   for  wergild '. 
These  views  and  others  equally  speculative,  may  be  safely  dis- 
carded:  there  is  no  trace  of  any  similar  institution  on  the 
Continent,  or,  even   in   England,  earlier  than  the  middle  of 
the  twelfth  century,  although,  as  has  been  said,  the  enactment 
of  the  law  would  be  not  strange  to  the  legislation  of  the  Con- 
queror. 

42.  To  return  however  to  the  township.  Besides  its  cba-  ^p^^e 
racter  as  representing  the  principle  of  the  mark,  and  forming  ma»o>^- 
the  basis  of  the  parish,  the  township  has  a  share  in  the  creation 
of  the  later  territorial  jurisdiction  of  the  manor:  and  those 
early  townships  which  were  founded  on  the  land  of  a  lord,  are 
in  many  respects  much  the  same  as  manors'.  The  lord  exercised 
in  both  the  functions  depending  on  the  free  possession  of  the  land 

^  The  geffUdan  who  are  mentioned  in  the  laws  on  which  this  theory  is 
built,  are  the  associates  or  companions  of  strangers ;  and  furnish  no  evi- 
dence of  any  institution  of  the  kind  for  collective  responsibilitj.  Waitz, 
D.  V.  G.  i.  433-438.  The  guilds  themselves  had  quite  a  different  object. 
See  the  next  note  and  Chapter  XI  below. 

'  The  importance  of  the  subject  of  frankpledge  is  much  exaggerated 
owing  to  the  extraordinary  variety  of  views  that  have  been  entertained 
upon  it.  It  is  obvious  that  associations  of  ten  men  may  be  embodied 
(i)  as  in  a  guild  for  mutual  help  and  obtaining  of  redress;  (3)  in  police 
organisation,  to  join  in  the  pursuit  of  a  thief  who  has  robbed  and  may  be 
concealed  within  their  neighbourhood  :  this  is  supposed  to  be  the  character 
of  the  decima  or  decenna  when  mentioned  in  connection  with  the  hundred ; 
(3)  as  a  compulsory  organisation  of  collective  responsibility  as  in  the 
£nmkpledge. 

•  Ordericus  Vitalis  (lib.  iv.  c.  7)  regarded  the  township  and  the  manor 
as  identical :  '  villas  quas  a  manendo  manerios  vulgo  vocamus.'  Palgrave 
seems  to  hold  that  nearly  all  townships  in  Anglo-Saxon  times  were  under  the 
rule  of  a  lord.  Commonwealth,  p.  65 :  *  Every  Anglo-Saxon  township  was  sub- 
ject in  demesne  to  a  superior,  to  tiie  sovereign  whether  king  or  ealdorman, 
who  succeeded  to  the  very  extensive  possessions  of  the  British  princes; 
or  to  a  lord, — ^hlaford,  or  landrica.  In  some  few  instances  the  township 
belonged  to  small  corporations,  if  such  a  term  may  be  used,  whose  mem- 
bers held  the  township  as  a  joint  property  ;*  the  reference  in  the  last  case 
being  apparently  to  the  alodiaries  of  Domesday. 
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Oryrinai  and  which  in  the  free  community  belonged  to  all  the  townsmen,  and 

jurisdiction  likewise  a  jurisdiction  in  civil  and  criminal  suits,  which,  with  all 
of  the  ,  ^-.  ,.  ,  ..  n        . 

manor.         the  profits, — for  m  early  times  the  pecuniary  interests  of  justice 

formed  no  small  part  of  the  advantages  of  judicial  power, — was 
conferred  on  him  by  the  original  gift,  and  removed  from  the 
cognisance  of  the  hundred.  In  consequence  of  this  system,  the 
exact  development  of  which  belongs  to  a  later  stage  of  our  in- 
quiry, some  part  of  the  business  properly  belonging  to  the  town- 
ship is  dispatched  in  the  manorial  courts,  varied  of  course  by 
local  custom  and  the  terms  of  particular  grants. 
Theassem-       43.  In  all  these  forms  and  relations  the  townsmen  retain 

blyofth© 

township,  their  right  of  meeting  and  exercising  some  sorts  of  jurisdiction, 
although,  until  the  criminal  jurisdiction  in  court  leet  comes  to 
the  lords  of  manors  by  special  grant,  their  participation  in  such 
matters  is  of  the  character  simply  of  police-agency.  Their 
assemblies  are  mther  gemots  or  meetings  than  proper  courts*;  for 
any  contentious  proceedings  amongst  men  so  closely  connected 
and  so  few  in  number  must  have  been  carried  immediately 
to  the  hundred  court.     But  they  may  be  safely  understood  to 

The by-iaw8.  have  had  the  power  of  making  their  own  by-laws:  the  word 
by-law  itself  is  said  to  mean  the  laws  enacted  by  the  township, 
the  *  by'  of  the  Northern  shires' :  the  gemot  also  elected  its  own 

Election  of  officers,  possibly  the  gere/a  and  the  bydeP;  it  arranged  the  re- 
presentation of  its  interests  in  the  courts  of  the  hundred  and  the 
shire,  where  the  gere/a  and  four  best  men  appeared  for  the 
township ;  it  carried  out  the  requisitions  of  the  higher  courts 
in  the  way  of  taxes  and  other  exactions,  the  pursuit  of  criminals 
and  the  search  for  stolen  goods*;  on  the  institution  of  the 
frankpledge  it  prepared  the  tithing  lists  for  the  view  of  the 

*  The  tunscipesmot  occurs  in  a  charter  of  Richard  I ;  Eyton,  Shropshire, 
*                 iii.  237. 

'  Palgrave,  Commonwealth,  p.  80 :  he  quotes  Jomandes  for  the  use  of 
the  word  '  bellagines '  in  the  same  sense ;  de  Rebus  Geticis,  c.  a. 

*  The  usual  custom  after  the  Conquest  and  still.  Palgrave,  Common- 
wealth, p.  8a.  The  tithingman  is  of  course  an  elective  officer.  The  idea 
that  he  was  a  sort  of  village  magistrate  is  without  basis ;  although  in  a  sim- 
ple community  of  peasants  the  office  of  a  constable,  for  such  seems  to  have 
been  the  position  of  the  tithingman,  was  held  in  more  honour  than  it  is 
now.     See  Hallam,  M.  A.  ii.  28a. 

*  Hlothere  and  Eadric,  §  5 ;  Edgar,  iv.  §§  8,  13 ;  Ethehred,  iii.  §  15. 
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sheriff.     In  the  dependent  townships  some  of  these  functions  Similar 

devolved   on  the   lord's  steward,  or  nominated  gerefa,  as  the  dependent 

delegate  of  the  master  on  whom  the  original  gift  had  conferred 

the  power  of  enforcing  these  sections   of  jurisdiction:  but  the 

actual  process  must  have  been  much  the  same  as  in  the  freer 

communities,  if  we  may  judge  by  the  common  law  of  the  later 

manors  where  the  suitors  are  judges  in  court  baron  stilP. 

As  the  national  customs  which  belong  to  the  lowest  ramre  of  Township 
,  .  -  ,  t        i»  -1  1         organisation 

macnmery  are   subject  to   the   fewest   organic   changes,  these  at  the 

courts  have  continued  to  exist  until  the  present  day.  In  the 
vestry-meeting  the  freemen  of  the  township,  the  i-atepayers, 
still  assemble  for  purposes  of  local  interest,  not  involved  in  the 
manorial  jurisdiction  ;  elect  the  parish  oflScers,  properly  the 
township  officers, — for  there  is  no  primary  connexion  between 
the  maintenance  of  roads  and  collection  of  taxes  and  the  parish 
as  an  ecclesiastical  unity, — ^the  churchwardens,  the  waywardens, 
the  assessors,  and  the  overseers  of  the  poor.  In  the  courts  of  the 
manor  are  transacted  the  other  remaining  portions  of  the  old 
township  jurisdiction ;  the  enforcing  of  pains  and  penalties  on 
the  breakers  of  by-laws ;  the  election  of  the  capital-pledges  of 
frankpledges,  of  plebucitarii^  or  by-law  men,  aletasters,  constables, 
and  other  officers  of  a  character  of  which  nine-tenths  of  English- 
men know  nothing.  The  court-baron  and  customary  court  con- 
tinues, in  its  admission  of  tenants  and  witnessing  of  surrenders, 
the  ancient  business  of  the  markmoot ;  the  court  leet  exercises 
the  remaining  share  of  the  higher  jurisdiction  involved  in  the 
grant  or  exemption  of  the  original  gift.  The  vestry  is  the 
representative  of  the  gemot  with  which  it  was  once  identical ; 
but  as  the  jurisdiction  of  the  courts  of  the  manor  was  defined 

'  As  in  Domesday,  i.  193,  '  Hanc  terrain  tenuerunt  vi.  sochemanni  et 
dare  et  vendere  terram  suam  potuerunt.  Unus  eorum  homo  regis  Edwardi 
fuit  et  inwardum  invenit  vicecomiti.  Tres  istorum  sochemannonun  accom- 
modavit  Piootus  Rogerio  comiti,  propter  placita  sua  tenenda,  sed  postea 
oocupaverunt  eos  homines  comitis  et  retiouerunt  cum  terns  suis  sine  libera- 
tore,  et  rex  inde  servitium  non  habuit  nee  habet,  sicut  ipse  vicecomes  didt.' 
An  important  passage,  showing  further  how  manors  were  enlarged  by  usur- 
pation. 

*  Manorial  Register  of  Aldborough,  Yorkshire :  the  officers  elected  in 
the  ninth  of  Charles  I  were  four  by-lawmen  or  pldnscitarii,  two  constables, 
two  aletasters,  and  one  *  communis  impercator '  or  pinder. 
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by  charter,  or  by  the  customary  law  existing  at  the  moment  of 
their  creation,  all  matters  arising  outside  that  jurisdiction  come 
oftE^vS-  ^^^®^  *^®  management  of  the  vestry.  Nor  can  the  importance 
iM^itutSni?  ^^  *^  point  be  exaggerated,  when  we  look  further  on  and  see 
in  these  local  gatherings  the  chief  element  in  the  origination  of 
the  borough  system  of  later  date.  The  comparatively  restricted 
character  of  the  powers  of  the  local  courts  was  probably  the 
cause  why  liberty  of  election  was  suffered  to  exist  in  them  during 
ages  in  which  in  the  higher  ranges  of  the  polity  it  was  entirely 
lost.  A  curious  instance  of  the  early  confusion  of  the  ideas  of 
the  township  and  the  parish  may  be  found  in  the  defensive  war 
of  A.D.  1138^  when  the  parish  priests  with  their  parishioners 
assembled  and  joined  the  army  of  the  barons.  In  the  hundred- 
courts  the  parson  still  joined  in  the  representation  of  the  town- 
ship*. The  host  was  the  nation  in  arms ;  here  it  is  the  church 
in  arms  also. 
^  The  burh.  44.  The  *  burh  *  of  the  Anglo-Saxon  period  was  simply  a 
more  strictly  organised  form  of  the  township.  It  was  probably 
in  a  more  defensible  position  ;  had  a  ditch  and  mound  instead  of 
the  quickset  hedge  or  *  tun '  from  which  the  township  took  its 
name ;  and  as  the  '  tun '  originally  was  the  fenced  homestead  of 
the  cultivator,  the  '  burh  *  was  the  fortified  house  and  court-yard 
of  the  mighty  man — the  king,  the  magistrate,  or  the  noble.  Al- 
though there  is  no  evidence  which  connects  the  hurhs  of  the  Anglo- 
Saxons  with  the  remains  of  Koman  civilisation',  and  although 

Growth  of    like  the  rest  of  the  Germans  they  abhorred  walled  towns  as  the 

the  burhs. 

defences  of  slavery  and  the  graves  of  freedom ,  they  must  neces- 
sarily have  used,  during  the  process  of  conquest,  fortified  camps 
which,  after  peace  was  obtained,  served  as  civil  centres  for  the 
districts  in  which  they  were  placed.  Other  towns  grew  up 
round  the  country  houses  of  the  kings  and  ealdormen,  round 


*  R.  Hexham,  ed.  Twysden,  c.  321.  •  Hen.  I,  vii.  §§  7,  8. 

•  Pearson,  Early  and  Middle  Ages,  i.  264,  follows  Mr.  T.  Wright  (Arch- 
aeologia,  xxxii)  in  an  ingenious  argument  for  the  continuity  of  Roman 
municipal  institutions  in  Anglo-Saxon  Britain  :  illustrating  the  subject  by 
reference  to  the  trinoda  necessitaa,  extra-mural  burial,  and  some  other  par- 
ticulars ;  all,  however,  capable  of  other  and  fieur  more  probable  explanation. 

Tacitus,  Hist.  iv.  64. 
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the  great  monasteries  in  which  the  hishops  had  their  seats^ 
and  in  such  situations  as  were  pointed  out  by  nature  as  suited 
for  trade  and  commerce.     Where  such   communities  were  de-  IJl^^'®*?", 

tQ6  forms  or 

veloped  out  of  the  village  townships,  or  founded  on  the  folkland,  JJi^ 
their  institutions  and  organisation  would  continue  free  until 
the  time  at  which  the  king  began  to  be  regarded  as  the  owner 
of  the  folkland,  and  the  lord  of  every  man  who  had  no  other 
lord.  In  these  the  idea  of  the  free  township  was  retained : 
municipal  authority  depended  on  no  di£ferent  organisation ;  the 
presiding  magistrate  was  the  gerefa ;  in  mercantile  places  such 
as  London  or  Bath,  the  port-gere/a  ;  in  others  the  wic-gerefa  or 
the  twnrgerefa  simply' :  his  assessors  were  the  owners  of  the 
homesteads  which  had  been  allotted  to  the  original  settlers,  or 
of  the  estates  which  had  been  formed  by  the  union  of  such 
allotments.  The  common  lands  of  the  burh  testified  to  its 
origin  in  a  state  of  society  in  which  the  mark  system  was  not 
yet  forgotten*. 

Very   little   indeed   can   be  stated  with  certainty  about  t^e  Thejmjsdic- 
hurh  constitution  of  early  times.      We   know  from  Bede  that  b»»rh. 
LincoLi  had  a  gerefa^  in  the  seventh  century,  and  from  Domes- 
day that  in  the  eleventh  it  was  governed  by  twelve  lawmen, 
who  inherited  their  jurisdiction,  their  sac  and  soc,  with  their 
tenements^ ;  but  Lincoln  had  gone  through  several  centuries  of 

^  We  bftye  the  q/ningea  burh,  Edm.  ii.  2,  &c. ;  the  cyninges  tun,  Alfred, 
i.  9 ;  the  eorle$  iun,  Ethelbert,  §  13  ;  cyninges  eaXdor  hotl  (villa  regalis), 
Bede,  H.  £.  ii.  9 ;  ceastrtf  (i.e.  Carlisle),  ibid.  iv.  29 ;  the  myngter  stowe 
and  folc-stowe^  urbana  et  rustica  loca^  ibid.  iii.  5.  The  five  Danish 
barbs,  Lincoln,  Nottingham,  Derby,  Leicesl^er,  and  Stamford,  had  not  only 
special  privileges  of  their  own,  but  a  conmion  organisation  'apparently  of 
the  nature  of  confederation ;  but  the  history  is  very  obscure.  Gf.  Laws  of 
Ethelred,  iii.  i ;  Chron.  Saoc.  A.D.  1013,  1015 ;  Palgrave,  Commonwealth, 
p.  49. 

'  London  and  Winchester  had  a  wic^erefa  ,*  London,  Bath,  Bodmin,  and 
Canterbuiy  had  a  port-gerefa;  the  burh-gerefa  does  not  occur,  Schmid, 
Gesetze,  p.  598. 

'  On  the  common  lands  of  the  Scottish  burghs,  see  Maine,  Village  Com- 
munities, p.  95.  Each  of  the  four  wards  of  York  has  its  own  common 
pasture,  on  which  only  freemen  have  rights ;  the  same  rule  may  be  found 
in  most  ancient  towns,  Oxford,  Colchester,  &c. 

*  Hist.  Eccl.  ii.  6. 

'  '  In  ipsa  civitate  erant  xii  lageman,  id  est  habentes  sacam  et  socam  .  . . 
Modo  sunt  ibi  totidem  habentes  sacam  et  socam/  Lincoln,  Dom.  i.  536. 


Digitized  by 


Google 


94  Constitutional  History.  [chap. 

Danish  rule  in  the  meantime.     The  city  of  Chester  on  the  other 
hand  belonged,  in  the  reign  of  Edward  the  Confessor,  to  the 
Earl  of  Mercia,  subject  to  the  rights  of  the  king  and  bishop,  and 
The  govern-  had  a  governing  body  of  twelve  judges,  chosen  from  the  tenants 
burhresem-  of  the  three  ^.     It  would  appear  from  the  use  in  these  instances 
of  the  of  the  number  of  twelve  for  the  governing  magistracy,  that  the 

""  '  constitution  of  the  larger  towns  resembled  that  of  the  hundred 
rather  than  that  of  the  township^ ;  and,  in  fact,  each  such  town 
generally  contained  several  parish  churches  with  a  township 
organisation  belonging  to  each.  Hence,  in  the  law  of  Edgar 
directing  the  election  of  witnesses  in  each  community  to  legalise 
transfers  of  cattle  and  goods,  the  number  fixed  for  the  larger 
burhs  is  thirty-three,  that  for  the  hundreds  and  smaller  burhs 
twelve  only^.  The  burh-gemot  is  to  be  held  three  times  a  year, 
when  that  of  the  hundred  is  held  monthly,  and  that  of  the  shire 
half-yearly*.  Probably  the  townships  which  made  up  the  hurh 
had  their  weekly  courts  also,  and  the  weekly  market  day  would 
serve  as  a  general  gathering  for  the  whole.  But  it  is  far  easier 
to  trace  in  existing  monuments  vestiges  of  early  differing  systems 
than  to  construct  out  of  them  any  consistent  idea  of  a  uniform 
constitution.  All  the  definite  knowledge  that  we  have  of  the 
subject  belongs  to  a  later  date.  Of  the  influence  of  guilds,  as 
a  subsidiary  part  of  town  organisation,  there  are  some  traces 
which  at  a  later  period  assume  great  historical  importance ;  but 
there  is  nothing  to  justify  the  notion  that  they  were  the 
basis  on  which  the  corporate  constitution  of  the  burh  was 
founded  *. 

Stamford  also  bad  twelve  lagemanni  with  sac  and  soc  in  their  own  houses 
and  over  their  men,  ibid. ;  and  there  were  lagemanni  also  in  Cambridge. 
The  burh-tbegns  in  London  may  have  been  the  same  sort  of  dignitaries. 
Kemble,  C.  D.  iv.  214,  221. 

^  '  Civitas  de  Cestre . . .  Tunc  erant  xii  judices  civitatis ;  et  hi  erant  de 
hominibus  regis  et  episcopi  et  comitis.  Horum  si  quis  de  hundret  remane- 
bat  die  quo  eedebat  sine  excusatioue  manifesta  x  solidis  emendabat  inter 
regem  et  comitem.'    Dom.  i.  262. 

'  Palgrave,  Commonwealth,  p.  102  ;  Somner's  Canterbury,  p.  52.  It  is 
however  necessary  to  remember  that  a  hundred  might  take  its  name  from  a 
borough,  and  the  hundred  court  be  held  in  the  borough,  without  extinguish- 
ing the  proper  township  court,  or  borough-moot. 

»  Edj?ar,  iv.  §§  4,  5.  *  Ibid.  iii.  §  5. 

*  See  below  in  Chapter  XI. 
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The  city  of  London,  when  it  springs  into  historical  light,  is  Ex&mpiesof 
a  collection  of  commnnities  based  on  the  lordship,  the  township, 
the  parish,  and  the  guild  ;  and  there  is  no  reason  to  doubt  that 
similar  coincident  causes  helped  the  growth  of  such  towns  as 
York^  and  Exeter.  Their  size  and  power,  and  perhaps  also  the 
extent  of  the  suburban  common  lands,  entitled  many  of  them 
to  the  name  as  well  as  the  constitution  of  the  hundred ;  Canter- 
bury, Feversham,  Norwich,  Thetford,  Cambridge^,  and  many 
others,  appear  in  Domesday  as  hundreds.  But  the  basis  of  the 
system  was  that  of  the  township  or  cluster  of  townships  which 
had  coalesced  or  grown  up  into  the  city  organisation.  The 
duty  of  *  burh-bot,'  which  formed  part  of  the  trinoda  neeessitas, 
and  was  incumbent  on  every  owner  of  land,  threw  the  burden 
of  repairing  the  fortifications  on  the  land-owning  townsmen  of 
the  particular  bv/rh ;  every  burh  was  to  be  put  in  good  repair 
within  a  fortnight  of  the  Rogation  days' ;  just  as  in  Germany 
the  duty  of  keeping  the  town  hedge  and  ditch  in  order  was  a 
part  of  the  general  business  of  the  village  communities  \ 

"With  the  exception  of  the  burhs,  the  townships  were  gene-  The  officers 
rally  very  small  communities,  and  the  heads  of  families  would  ships, 
not  be  so  numerous  as  to  require  a  select  body  of  magistrates. 
The  tun-gere/a,  answering  to  the  schuiz  or  schultheiss  of  the 
German  dorf^,  and  the  tithingman,  are  the  only  officers  of 
whom  we  read  at  all ;  the  duties  of  the  former  were,  like  those 
of  all  the  gere/cm,  fiscal  as  well  as  judicial ;  and  in  the  depen- 
dent townships  he  was  the  officer  responsible  for  the  production, 
and  even  for  the  credibility  of  his  lord's  men* ;  he  may  also 
have  commanded  them  in  the  fyrd.  In  the  free  townships,  he 
and  the  four  best  men  were  the  legal  representatives  of  the 
community  in  the  court  of  the  hundred  and  the  shire^.     The 

^  *In  Eboraco  ciyitate  tempore  regis  Etlwardi  praeter  Bcyram  Archi- 
episcopi  fuerimt  sex  scyrae.  Una  ex  his  wasta  in  castellis.*  Dom.  i.  298. 
The  wards  of  Canterbury  were  called  hundreds.    Homner,  p.  53. 

'  Cambridge  'defendit  se  pro  uno  hundret.'    Dom.  i.  190. 

'  Athelstan,  ii.  §  15.  See  the  customs  of  repairing  the  walls  of  Oxford 
in  Domesday,  i.  154  ;  those  of  Chester,  ibid.  i.  262. 

*  G.  L.  von  Maurer,  DorfverfieMsg.  i.  356-361. 

»  Ibid.  ii.  22-30 ;  Waitz,  D.  V.  G.  ii.  350-353  ;  Grimm,  R.  A.  p.  755. 

•  Athelstan,  iii  §  7.  ^  Hen.  I,  viL  §  8. 
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The  Hun- 
dred. 


tithingman  is  only  known  as  carrying  out  the  police  system  of 
the  hundred*. 

45.  The  union  of  a  number  of  townships  for  the  purpose  of 
'  judicial  administration,  peace,  and  defence,  formed  what  is 
known  as  the  hundred  or  wapentake;  a  district  answering  to 
the  pagits  of  Tacitus,  the  hcerred  of  Scandinavia,  the  hurUari  or 
gau^  of  Germany.  The  terms  wapentake  and  hundred  are 
both,  in  Anglo-Saxon  records,  of  somewhat  late  occurrence. 
The  wapentake  is  found  only  in  the  Anglian  districts,  York- 
shire, Lincolnshire,  Nottinghamshire,  Derbyshire,  Rutland,  and 
Leicestershire.  To  the  north  the  shires*  are  divided  into  wards, 
and  to  the  south  into  hundreds.  Hence  the  wapentake  may  be  a 
relic  of  Danish  occupation.  It  finds  a  kindred  form  in  the  Norse 
vapnatakj  which  is  however  not  applied  to  the  district  but  to  the 
form  of  ratifying  the  decisions  of  the  local  court,  and  hence 
to  the  decisions  themselves*.  The  Norman  lawyers  explained 
the  word  in  reference  to  the  formal  recognition  of  the  local 
magistrate  by  touching  his  arms*;  but  this  is  very  question- 
able, and  the  exact  origin  of  the  term  cannot  be  ascertained, 
although  it  unquestionably  has  reference  to  the  armed  gather- 
ing of  the  freemen,  and  so  to  the  assembly  rather  than  to 
the  district  which  it  represents.  The  name  of  the  hundred, 
which,  like  the  wapentake,  first  appears  in  the  laws  of 
Edgar  ^  has  its  origin  far  back  in  the  remotest  antiquity,  but 
the  use  of  it  as  a  geographical  expression  is  discoverable  only  in 

1  I  can  find  no  authority  whatever  for  regarding  the  tithingman  as  the 
head  of  the  free  township  or  tithing,  and  the  tun-gere&  that  of  the  depen- 
dent one.  The  apparent  analogy  of  shireman,  hundredman,  and  tithing- 
man, with  sherifiT,  hundred-reeve  and  town-reeve,  is  of  course  inviting,  but 
there  is  nothing  in  the  earlier  or  later  functions  of  the  tithingman  that 
grives  him  the  character  of  a  magistrate.  He  is  the  mere  servant  or  executor 
of  the  law. 

'  Grimm,  R.  A.  p.  53a  ;  Kemble  (Saxons,  i.  7a),  uses  the  word  '  gi '  for 
the  aggregation  of  *  marks,'  but  the  word  is  found  only  in  one  document  of 
very  questionable  value,  cf.  pp.  81,  82 ;  Gale,  Script,  xv.  748.  See  Gneist, 
Yerwaltungsrecht,  i.  47,  and  below,  p.  iii. 

*  The  wapentake  of  Sadberge  in  Durham  is  one  instance  north  of  Tees. 
Script.  Dunelm.  App.  xi. 

*  Grimm.  R.  A.  p.  770 ;  Vigfiisson,  Icelandic  Dictionary,  p.  685. 
»  Edw.  Conf.  §  30. 

*  Edgar,  i.  Constitutio  de  hundredis.  The  wapentake  is  first  mentioned 
in  Edgar's  Secular  Law,  §  6. 
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comparatively  late  evidences.     The  jMtguB  of  the  Germania  sent  The  terri- 
its  hundred  warriors  to  the  host,  and  appeared  by  its  hundred  drod. 
judges  in  the  court  of  the  prinoeps.     The  Lex  Salica  contains 
abundant  evidence  that  in  the  fifbh  century  the  administration 
of  the  hundred  was  the  chief,  if  not  the  only,  machinery  of  the 
Frank  judicial  system^;  and  the  word  in  one  form  or  other  enters 
into  the  constitution  of  all  the  Gkrman  nations.     It  may  be 
regarded  then  as  a  certain  vestige  of  primitive  organisation.   But 
the  exact  relation  of  the  territorial  hundred  to  the  hundred  of  the  itt  rolation 
Clermania  is  a  point  which  is  capable  0^  and  has  received,  much  drads  of  the 
discussion.     It  has  been  regarded  as  denoting  simply  a  division 
of  a  hundred  hides  of  land ;  as  the  district  which  furnished  a 
hundred  warriors  to  the  host;  as   representing  the  original 
settlement  of  the  hundred  warriors ;  or  as  composed  of  a  hun- 
dred hides,  each  of  which  furnished  a  single  warrior^.     The 
question  is  not  peculiar  to  English  history,  and  the  same  result 
may  have  followed  from  very  different  causes  as  probably  as  from 

the  same  causes,  here  and  on  the  continent.     It  is  very  probable,  BngUsh 

-        hundreds, 
as  already  stated,  that  the  colonists  of  Britain  arranged  themselves 

in  hundreds  of  warriors;  it  b  not  probable  that  the  country 

was  carved  into   equal  districts'.     The   only  conclusion   that 

*  Above,  pp.  54,  55. 

'  The  peveral  views  are  enumerated  by  Koniad  Maurer;  Fhilippa, 
Tomer,  aiid  Palgrave  despair  of  any  explanation ;  Lingard  combats  uie 
ideas  of  earlier  enquirers  without  suggesting  one  of  his  own;  Spelman 
refers  the  hundred  to  the  collective  responsibiUty  of  an  association  like  the 
frankpledge  ;  Leo  takes  a  similar  view.  Verelius  regarded  it  as  an  aggre- 
gate of  a  hundred  households ;  and  Grimm  (R.  A.  p.  533)  accepts  the 
same  notion.  Ihre,  with  some  diffidence,  suggests  that  the  hundred  was 
merely  the  district  which  furnished  the  hundred  warriors;  Schmid  and 
Lappenberg  accept  this.  Eichhom  maintained  that  the  hundred  was 
originally  the  personal  union  of  the  hundred  warriors ;  and,  on  their  settle- 
ment»  was  used  to  denote  the  territorial  area  which  they  occupied.  Yels- 
chow  and  WMtz  hold  that  a  warrior  was  due  from  every  hide  of  land,  and 
accordingly  the  hundred  was  at  once  an  area  of  a  hundred  hides,  and  a 
district  responsible  for  a  hundred  warriors.  Maurer  himself  follows  the 
view  of  Eichhom,  which  is  also  Kemble*s.  K.rit.  Ue1>er8chau,  i.  77,  78. 
See  too  Gneist,  Yerwaltungvecht,  L  49,  50,  58,  59 ;  Uallam,  Mid.  Ages, 
iL  281. 

*  Neither  the  hundreds  in  England  nor  the  shires  appear  ever  to  have 
had  common  lands,  like  the  hanrathi-almanningar  and  tand^^manningar 
in  Sweden,  where  the  bw-ahnaimingctr  answer  to  the  common  lands  of  the 
township,  K.  Maurer,  Krit  Ueberschau,  i.  69.  But  too  much  stress  must 
not  be  laid  on  this  statement.    Hie  several  townships  in  the  forest  of 
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seems  reasonable  is  that,  under  the  name  of  geographical  hnn- 

'^  The  hun-      dreds,  we  have  the  yariously  sized  pagi  or  districts  in  which 

dred  is  the      _  ^  r  o 

\  pagui.  the  hundred  warriors  settled;  the  boundaries  of  these  being 

determined  by  other  causes,  as  the  courses  of  the  rivers,  the 
ranges  of  hills,  the  distribution  of  estates  to  the  chieftains, 
and  the  remnants  of  British  independence. 
S^SShuST       '^^  ^*  *^*  *^®  hundred  appears  first  in  the  laws  of  Edgar*, 
^'^^  and  with  an  adaptation  to  a  particular  police  institution,  the 

pursuit  and  capture  of  thieves,  might  seem  to  mark  the  definite 
application  of  the  name  to  the  territorial  area,  which  may  have 
been  called  wapentake,  ward,  or  even  shire,  at  an  earlier  period. 
But  the  particular  measure  then  adopted  seems  rather  to  imply 
the  previous  existence  of  the  district  name  \  In  this  case,  we  may 
refer  to  a  parallel  iustitution  of  the  Frank  kings,  Childebert  and 
Clothair,  three  centuries  and  a  half  before  the  days  of  Edgar ; 
to  which  the  introduction  of  the  name  as  that  of  a  local  division 
h^^^  in  the  Frank  kingdom  has  been  ascribed,  although  the  hundred 
the  Franks,  system  is  known  fix)m  the  Salian  law  to  have  been  in  full  work- 
ing a  century  earlier*. 

Knareeborongh  each  had  an  allotment  at  the  enclosure,  and  this  seems  a 
fair  instance  of  common  lands  of  a  hundred,  although  the  particular  hmi-*^ 
dred  is  regarded  as  a  manor.  Kemble  regards  the  public  buildings  of  the 
county  as  representing  the  conmion  land  of  the  shire  (i.  76).  Whatever 
was  the  case  with  thehnndreds,  before  the  shire  system  had  become  general 
the  idea  of  the  common  mark  had  given  way  to  that  of  folkland.  If  Sussex 
had  folkland  when  it  became  part  of  Wessex,  that  folkland  became  part  of 
the  folkland  of  Wessex,  did  not  remain  as  common  land  of  the  shire  to 
Sussex. 

*  Select  Charters,  pp.  67-70 ;  Brompton  (Twysden,  pp.  847,  848)  places  it 
amongst  Athelstan's  laws,  and  so  it  was  r^;arded  by  Pal^ve,  Common- 
wealth, p.  cxxi ;  it  is  however  certainly  kter  than  Eidmund,  and  can 
scarcely  be  thrown  later  than  Edgar.     See  Schmid,  Gesetze,  p.  xlviii. 

'  Bobertson,  Scotland  under  the  Early  Kings,  iL  335.  reifers  to  this  act 
as  the  introduction  of  the  territorial  hundred  :  and  regards  the  law  of  Childe- 
bert and  Clothair  as  instituting  the  same  on  the  continent. 

'  Baluze,  Capit.  i.  14 ;  Select  Charters,  p.  69.  The  words  of  Clothair, 
^•l>*  595»  '  Becretum  est  ut  qui  ad  vigilias,  hoc  est  ad  wactas,  oonstituti 
noctumas  diversos  flires  non  caperent,  eo  quod  per  diversa  interoedente 
conludio  scelera  sua  praetermissa  custodias  exercerent,  centenas  fierent ' — 
are  scarcely  strong  enough  to  prove  the  usage  an  innovation;  though 
it  may  well  have  baen  an  implication  of  old  machinery  to  a  new  purpose. 
And  Sohm,  who  has  thoroughly  examined  the  subject,  decides  that  the 
centenae  now  instituted  were  merely  a  police  force  arranged  numerically 
for  the  watching  of  the  already  existing  territorial  hundreds.  Beichs-  und 
Oerichtsverfassg.  i.  182-190. 
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The  tradition  preserved  by  William  of  Malmesbniyythat  Alfred  ^^^ 
derifled  the  arrangement  into  hundreds  and  tithings,  although,  Aift^ 
as  it  stands,  irreoondleable  with  facts,  may  embody  a  portion 
of  a  historical  truth  \   Alfred  may  have  adopted  the  hundred 
as  a  basis  of  rating,  as  Edgar  did  for  police,  or  may  have  an- 
ticipated the  measures  of  his  descendant ;  and  if  in  the  several 
recoveries  of  territory  frt>m  the  Danes,  or  conquests  on  the 
British  border,  a  re-division  or  re-measurement  of  lands  was 
requisite,  either  to  satisfy  old  claims  or  to  provide  for  the  security 
of  the  frt>ntier,  it  is  probable  that  the  measure  of  a  hundred 
hides  of  land  would  be  adopted,  as  in  the  reign  of  Ethelred  it 
was  for  the  purpose  of  taxation  ^     But  the  inequality  of  the  imDvofaa. 
hundreds,  as  we  everywhere  find  it ',  precludes  any  hypothesis  nrmmetrioa 
of  a  primitive  symmetrical  division  on  any  such  principle ;  and\. 
we  may  rest  satisfied  on  the  whole  with  recognising  in  the  name 
the  vestige  of  the  primitive  settlement,  and  in  the  district  itself, 
an  earlier  or  a  later  subdivision  of  the  kingdom  to  which  it 
belonged ;  possibly  a  greater  mark,  possibly  a  smaller  shire.        / 

The  wapentake  in  all  respects  of  administration  answers  The  n 

directly  to  the  hundred,  and  no  attempt  can  be  made  to  account  ^ 

for  its  origin  on  the  principle  of  sjrmmetrical  division.     Nor  is 
it  easy  to  determine  the  origin  of  the  variety  of  systems  into 

*  WiH.  Mftlmeeb.  G.  R.  ii.  $  xia  :  '  £t  quia  oooasione  b«rbaronim  etiam 
indlgeiiae  in  lapinas  anhelavennt,  adeo  ut  nulli  tutoB  oonmneataB  eeset 
sine  annorum  praeddio,  centurias  qnas  dicunt  himdrez,  et  deoimas  quae 
thethingas  Tocant,  inBtituit,  nt  oamis  Anglns  legaliter  duntazat  vivens 
haberet  et  oenturiam  et  deoimam.  Quod  d  quia  aUoujns  delicti  iniimiil- 
aretnr,  statim  ex  ceotnria  et  decima  exhiberet  aoi  eum  yadarentur ;  qui 
Tero  hnjnsmodi  vadem  non  reperiret  severitatem  leg^um  horreret.  Si  quia 
aatem  reus  vel  ante  vadiationem  yel  poet  tranafugeret,  onmes  ex  centuria 
et  dedma  regis  mnlotam  incurrerent/ 

*  Chitm.  Sax.  a.d.  1008. 

*  Peanon,  Hist.  Maps,  p.  51 .  diacnasee  the  statement  of  the  Ldger  book 
of  Peterborough,  that  the  hundred  contained  a  hundred  hides :  he  shows 
that  the  Domesday  hidage  in  each  of  the  counties  of  Bedford,  Huntingdon, 
Northampton  and  Wilts,  taken  in  the  aggregate,  nearly  contains  as  msay 
hundred  hides  as  they  do  territorial  hundreds,  but  without  any  agreement 
between  the  single  hundred  and  the  hundred  hides.  The  document  given 
by  EDis,  Intr.  to  Domesday,  i.  184,  as  showing  that  the  hundreds  of  North- 
ampton each  contained  a  hundred  hides,  seems  to  be  a  mere  attempt  of  an 
early  scribe  to  force  them  into  symmetry.  Ejton  (Shropshire,  xu.  184) 
thinks  that  'districts  which  were  originally  half-hundiwls  or  quarter- 
hundreds  came  to  be  called  hundreds.' 
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Variodsar-   which  the  hundred  jorisdictioii  b  worked.     In  Eent^  for  in- 
Sthfihun-   stance,  the  hundreds  are  arranged  in  Lathes  or  Lests ;  and  in 
Sussex  in  Hapes.     The  Lathe  and  the  Rape  may  represent  the 
undershires  of  the  Heptarchic  kingdom ;  but  the  Lathe  is  the 
organised  judicial   division  of  which  the  hundreds  are  mere 
geographical  subdivisions,  while  the  Rape  on  the  contrary  is 
a  mere  geographical  expression,  the  judicial  organisation  remain- 
ing in  the  hundred^     Li  Cornwall,  in  the  twelfth  century,  the 
subdivisions  were  not  called  hundreds  but  shires^;  one  of  which, 
Triconscire,  now  the  hundred  of  Trigg,  is  mentioned  in  Alfred's 
will*.    Yorkshire  and  Lincolnshire  were  divided   into  Trith- 
Bidiiigs.       ings  or  Ridings,  subdivided  generally  into  wapentakes ;  but  in 
Domesday  the  East  Riding  is  divided  into  hundreds  only,  and  in 
Lincolnshire,  Northamptonshire,  and  Rutland^  the  wapentake 
SmaUihires  and  the  hundred  are  arranged  side  by  side.     Of  the  Yorkshire 
shire.  subdivisions  two,  Borgheshire  and  Craveshire,  the  latter  of  which 

is  never  called  a  wapentake,  retain  the  name  of  shire ;  and  it  b 
given  in  later  documents  to  Richmondshire,  Riponshire,  Hallam- 
shire,  Islandshire,  Norhamshire,  and  probably  other  similar 
districted  Nottinghamshire,  Derbyshire,  and  Leicestershire  are, 
in  Domesday,  arranged  in  wapentakes,  but  in  one  place  the 
term  *  hundred  *  b  used  in  reference  to  a  division  of  the  last- 
named  county.  It  may  seem  not  impossible  that  the  original 
name  of  the  subdivbion  immedbtely  above  the  township  was 

*  Palgrave,  Commonwealth,  p.  loi :  Ellis,  Intr.  to  Domesday,  i.  178  sq. 
'  Simeon  Dun.  ed.  Hinde,  i.  aai :  '  In  Comewalas  sunt  sex  parvae  sdrae.' 

*  Cod.  Dipl.  ii.  1 14.  Kemble  explaiDS  Trioonshire  as  Cornwall  generally ; 
it  is  the  Trigerscire  hundred  of  the  Pipe  Boll  of  a.d  i  130,  p.  159. 

*  In  Rutland,  the  wapentake  of  Alfnodestou  contains  two  hundreds ;  but 
half  of  it  is  in  Turgaetune  wapentake,  and  half  in  Brocheleetou,  in  Not- 
tinghamshire.   Mftrtinsley  wapentake  contains  one  hundred.    Dom.  i.  a93b. 

'  Robertson,  Scotland  under  her  Early  Kings,  il  433,  is  inclined  to  trace 
the  trithing  in  Kent  and  Sussex  ;  Kent  was  divided  into  East  and  West, 
each  arranged  into  three  lathes,  which  in  East  Kent  are  double.  Sussex 
was  divided  into  East  and  Weety  each  again  divided  into  three  rapes.  In 
the  trithing  he  sees  the  threefold  division  of  the  land  allotted  to  the  Norse 
odallers ;  thus  Yorkshire  and  Lincolndiire,  which  were  so  divided,  repre- 
sented the  lands  measured  out  bv  HalfdMie  in  a.d.  876 :  the  other  por- 
tions of  the  Danish  conquests  bemg  left  to  their  Saxon  proprietors,  under 
the  special  rule  of  the  king :  the  trithings  were  thus  held  as  odal-land,  and 
the  other  puts  as  gafol-land  or  tributary.  The  view  is  very  interesting, 
but  very  conjectural 
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scir  or  shire,  a  term  of  various  application.  The  city  of  York  Small  shires. 
nvas  divided  into  seven  shires^,  and  the  use  of  the  word  in 
northern  Northumbria,  the  present  Lowlands  of  Scotland,  a 
territory  which  was  peopled  by  Saxons  and  little  disturbed  by 
Danish  aggression,  points  to  the  same  conclusion  ^  It  would  be 
rash  however  even  to  attempt  a  generalisation  on  these  obscure 
differences,  much  more  so  to  attempt  to  force  them  into  con- 
formity with  the  local  arrangements  existing  under  the  later 
Scandinavian  institutions  whose  symmetry  testifies  to  an 
artificial  origin'. 

The  presiding  officer  of  the  hundred  or  wapentake  bears  various  Chief  officer 
...  .       ,  .  ,  .   .       Qfthehun- 

names :  nor  is  it  quite  certam  that  we  are  right  m  ascribing  dred. 

the  functions  so  denoted  to  a  single  magistrate.  The  cmienarius 
or  tkanginua  of  the  Frank  law  was  the  elected  head  of  his  hun- 
dred, and  exercised  his  jurisdiction  in  company  with  the  king's 
saoebaro,  and  in  later  times  under  the  graf,  the  royal  repre- 
sentative in  the  larger  province  of  which  the  hundred  was  a  sub- 
division^. The  officer  answering  to  the  centenarius  in  England, 
may  be  the  hundreds-ealdor^,  to  whom  the  laws  of  Edgar  direct 
the  townsmen  to  refer  in  questions  of  witness,  or  the  hundred- 
man  who  with  his  tithingmen  goes  forth  to  execute  justice  on  the 
thief  ^     The  headman  of  the  wapentake  is  called  in  the  laws  of 

*  Above,  p.  95,  note  i. 

'  See,  for  example,  the  Records  of  the  Priory  of  May,  Gartae,  p.  3 :  '  Sira 
de  Ohellin,'  *Sira  de  Gherel,'  p.  5,  *Sire  de  Erdros.'  The  diocese  of 
Si.  AMhelm  is  called  Selwoodshure  by  Ethelwerd,  M.  H.  B.  p.  507. 

*  The  idea  of  Sachse  (Onmdlagen  des  Dentsohen  Staats-  und  Bechts- 
lebens,  §§  1 1, 13)  is  that  each  kingdom  was  divided  into  four  provinces,  each 
province  into  three  shires ;  each  shire  into  three  trithings,  each  trithing  into 
finir  hundreds;  each  hmidred  into  twelve  tithings  and  each  tithing  into 
twelve  free  households.  Gneist,  Yerwaltgsr.  i.  55.  Mr.  Robertson's  theory, 
which  however  is  put  forth  only  as  a  theory,  makes  a  square  league  equal 
to  a  turbe  or  tithing ;  four  tithings  a  small  shire  or  barony ;  three  such 
shires  one  hundred ;  three  hundreds  one  quarter ;  two  Quarters  one  larger 
shire  or  fyUd ;  and  two  such  shires  one  province  or  thiufitda.  Essays,  p.  131 . 
Palgrave,  Commonwealth,  p.  97,  arranges  East  Anglia  in  hundreds,  each 
div&ed  into  four  head  leete  or  tribes,  and  each  tribe  into  three  subordinate 
leets. 

*  Above,  p.  55. 

*  Edgar,  iv.  $§  8,  10. 

*  Ibid.  i.  §§  a,  4,  5.  The  gerefa,  mentioned  in  Edward,  ii.  8,  must  also 
have  been  the  reeve  of  the  hundred  or  wapentake.  See  Schmid,  G^setze, 
p.  589.    Cf.  Palgrave,  Ck>mmonwealth,  p.  99.    The  mot-gereia  ik  Edward 
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i^bie  Ethelred  tbe  gerefo^.  It  is  possible  to  trace  here  the  existence 
yemment  of  of  two  officers,  the  representative  of  the  king*s  interest  in  the 
dred.  gere&y  who  becomes  after  the  Conquest  the  bailiff  of  the  hun- 

dred ;  and  the  representative  of  the  freemen  in  the  hundredes- 
ealdor,  who  also  survives  the  Conquest  and  is  found  in  the 
thirteenth  century,  as  the  elected  ealdorman  of  the  hundreds 
representing  his  hundred  in  the  shire-moot^  There  is  not 
sufficient  evidence  to  allow  us  to  claim  for  the  hundred-man  the 
presidency  of  the  hundred  court :  and  later  usage  would  incline 
us  to  regard  him  as  the  convener  rather  than  the  chairman. 
But  at  the  time  at  which  the  name  first  occurs,  the  management 
and  profits  of  the  local  courts  had  already  passed  into  the  hands 
of  the  great  men  to  whom  the  name  of  land-rica  is  given,  and 
who  appear  later  as  lords  having  sac  and  soc  in  whole  hundreds 
and  wapentakes.  This  change  must  have  tended  to  depress 
the  status  of  all  elected  officers,  although  it  might  not  much 
affect  the  judicial  process:  the  old  names  continue,  but  the 
reeve  or  grave  of  the  hundred-court  is  the  servant  rather  than 
the  president.  On  analogy,  however,  we  may  fairly  maintain 
that  the  original  hundred-man  or  hundredes-ealdor  was  an 
elected  officer,  and  the  convener  and  constituting  functionary 
of  the  court  which  he  held. 
^  Hondred-  46.  This  court,  the  hundred-gemot  or  wapentake  court,  was 
held  every  month;  it  was  called  six  days  before  the  day  of 
meeting,  and  could  not  be  held  on  Sunday'.  It  was  attended 
by  the  lords  of  lands  within  the  hundred,  or  their  stewards 

the  Gonfeisor^B  charter  to  Abingdon,  Kemble,  C.  D.  iv.  aoo,  is  doubtless 
the  same.  In  Domeeday  he  is  the  praefectos,  or  praeposituB  hundredi. 
Ellis,  Introd.  i.  i88. 

^  Ethelred,  iii.  §  3. 

'  Hen.  I,  viii.  %  i.  See  Palgrave,  Commonwealth,  pp.  635,  cocli  :  '  Et 
hundreda  baroniae  (de  Aqnila)  dant  ad  auzilium  Yicecomitis  £0  1 7«.  6d.  per 
qnod  barones  et  milites  totius  baroniae  quieti  sunt  de  secta  ad  comitatum, 
salvis  Aldermannis  Hundredorom  qui  fitdunt  sectam  ad  comitatum  pro  him- 
dredo.'  Rot.  Hund.  ii.  204,  205.  'Bedellus  qui  vocatur  Aldreman.qui  dat 
pro  balliva  sua  per  annum  quatuor  marcas,  et  nihil  habet  de  oerto  de  quo 
poBsit  dictam  firmam  levare,  nisi  quod  potent  extorquere  de  populo  sibi 
subdito,  et  injuste.  Et  aliquo  tempore  solebant  hujusmodi  bedelli  eligi  per 
sectatores  hundred!,  et  tunc  parum  vel  nihil  dederunt  pro  balliva  sua.' 
Ibid.  ii.  214. 

»  Edw.  ii.  §  8 ;  Edgar,  i.  §  i  ;  ui.  §  5. 
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r^resenting  tbem,  and  by  the  parish  priest,  the  reeve,  and  four 
best  men  of  each  township^.  The  judges  of  the  court  were  Jadmof 
the  whole  body  of  suitors,  the  freeholders  answering  to  the  moot. 
'  rachimburgii '  of  the  Franks  j  but  as  various  inconveniences 
might  arise  from  the  uncertainty  of  the  number,  qualifications, 
or  attendance  of  the  whole,  a  representative  body  of  twelve 
seems  to  have  been  instituted  as  a  judicial  committee  of  the 
court.  Aese  twelve  may  have  been  in  some  cases  like  the 
Bcabini  or  schofifen  \  a  fixed  body  holding  their  appointment  for 
life ;  or  like  the  lawmen  of  Lincoln,  the  hereditary  owners  of 
sac  and  soc  in  the  territory ;  or  chosen  merely  for  the  occasion. 
They  may  be  discovered  in  the  twelve  thegns  of  the  wapentake, 
who  by  the  law  of  Ethelred  declared  the  report  of  the  district 
in  the  gemot';  or  in  the  twelve  chosen  witnesses  of  Edgar's 
law,  before  whom  all  bargains  and  sales  are  to  be  transacted^ ; 
in  the  thirty-six '  barons '  or  twenty-four  *  judices '  chosen  in  the 
East  Anglian  county  courts  to  determine  the  suits  of  Ramsey 
and  Ely'^ ;  and  in  the  twelve  legal  men  of  the  hundred,  who  are 
directed  in  the  Assize  of  Clarendon  ^  to  act  as  part  of  the  Qrand 
Jury  before  the  judges  in  Eyre,  and  who  play  so  important 
a  part  in  the  legal  reforms  of  Heniy  II  and  his  ministers. 

Whether  the  ealdorman  of  the  shire,  the  sheriff  or  the  bishop, 
sat  regularly  in  the  hundred  court  at  any  period  may  be 

»  Hen.  I.  vii.  §§  4,  7 ;  li.  5  a. 

*  Gompftre  Sftvigny,  L  339,  who  argaes  that  the  official  scabini  were 
institated  by  Charles  the  Great.  Seven  scabini  were  requisite  for  a  full 
mallas.  Ibid.  i.  348.  No  other  freemen  but  the  scabini  and  the  vassi  comi- 
ttnn  were  compelled  to  attend  after  the  capitulary  of  a.d.  809  ;  ibid.  350. 

*  '  Let  pleas  be  held  in  each  wapentake,  and  let  the  twelve  senior  thegns 
go  out  and  the  reeve  with  them  and  swear  on  the  halidome  which  shall  be 
put  in  their  hands  that  they  will  accuse  no  innocent  man  and  conceal  no 
guilty  one.'  Ethelred,  iii.  $  3.  '  Et  judicium  stet  ubi  ti^ni  consenserint ; 
si  dissideant,  stet  quod  ipsi  viii  dicent.'  Ibid.  §  13.  K.  Maurer,  Krit. 
Uebenchau,  v.  389,  refers  this  to  the  Danelaw  only :  and  its  whole  purport 
is  contested  by  Brunner,  Schwurgericht,  pp.  403,  403.  See  below, 
p.  611. 

*  Edgar,  iv.  $§  4,  5- 

s  Hist.  Bamsey,  Gale,  p.  415  :  '  xzxvi  barones  de  amicis  utriusque  partis 
pari  numero  electos,  ipsi  Judices  constituerunt.'  Hist.  Ely,  Gale,  p.  471 : 
*  oonsn.  zxiv  judicibus.'  '  Tandem  veniens  Aegelwinus  Alderman  ad  Grante- 
buige  habuit  ibi  grande  placitum  dvium  et  hundretanorum  coram  zxiv 
judidbus.'    Ibid.  p.  478. 

'  Select  Charters,  p.  137.    See  also  Hallam,  M.  A.  ii  386  sq. 
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Theeddor-  doubted^ :  the  number  of  hundreds  in  each  shire  must  have 
htmdrod-  '  prevented  a  monthly  attendance  at  each,  and  it  is  more  likely 
™  that  the  one  or  two  occasions  on  which  the  ealdorman  is  men- 

tioned as  present  were  cases  of  exceptional  importance.  The 
sherifF  may  not  improbably  have  been  represented  by  a  deputy, 
*  gingra  '*  or  junior ;  who  would  look  after  the  king's  rights. 

Jurifldictum  The  hundred  court  was  entitled  to  declare  folk  ricrht  in  eyery 
ofthehun-  ,  ,  .  .     .  ^  ^  ^ 

dred.  suit' ;  its  jurisdiction  was  criminal  as  well  as  civil,  tnd  volun- 

tary as  well  as  contentious.  It  tried  criminals,  settled  disputes, 
and  witnessed  transfers  of  land.  The  testimony  of  the  country 
and  the  record  of  the  law  were  supplemented  by  the  compur- 
gatory  oath  and  ordeal.  It  had  also  a  common  chest  which 
divided  the  profits  of  jurisdiction  with  the  king  and  the  lord 
or  land-rica* ;  and  no  suit  might  be  carried  to  a  higher  court 
unless  it  had  been  first  heard  in  the  hundred^.  The  suitors 
were  under  special  protection  of  the  law  on  their  way  to  and 
from  it;  and  those  who  neglected  the  summons  to  it  were 
fined*. 

As  was  the  case  with  the  township,  the  organisation  of  the 
hundred  lent  itself  readily  to  the  judicial,  ecclesiastical  and 
fiscal  developments  of  later  times.  The  criminal  jurisdiction 
of  the  hundred  is  perpetuated  in  the  manorial  court  leet  On 
Thehun-  the  institution  of  the  frankpledge,  a  hundred  court  was  held 
MshSrs  twice  a  year  to  ascertain  the  observance  of  the  law^  This 
became  the  business  of  the  sheriff's  toum  of  later  times,  held 
twice  a  year,  in  the  octave  of  Easter  and  Michaelmas,  in 
different  parts  of  the  county.  It  was  the  great  court  leet,  as 
the  old  hundred  court  was  the  court  baron  of  the  hundred,  and 
the  county  court  that  of  the  shire*:  the  distinction  of  origin 
being  maintained  in  the  principle  that  in  the  courts  baron, 
whether  in  the  manor,  the  hundred  or  the  shire,  the  suitors 

^  Gneigt,  Yerwaltungsrecht,  i.  78 ;  Palgrave,  Commonwealth,  pp.  98,  99. 

*  Alfired,  38,  $  2,  sp^tka  of  the  king's  ealdorman's  gingra  or  junior  as 
holding  pleas.  They  are  mentioned  also  in  three  charters  of  Berhtwulf 
king  of  Mercia,  Kemble,  C.  D.  ii.  pp.  14,  35,  54. 

»  Edgar,  i.  §  7.  *  Ibid,  §  3. 

*  Athelstan,  iii.  §  3 ;  Edgar,  iii  a  ;  Cannte,  ii  17, 19. 

*  For  iUostrations  see  bdow,  p.  ii4t  note  6. 
^  Hen.  I,  yiii.  $1.  *  Blackstone,  Conmi.  iii  33,  34;  iv.  273. 
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were  the  judges,  whilst  it  was  otherwise  in  the  courts  leet\  and 
in  the  sheriff's  toum  among  them,  the  steward  heing  judge  in 
the  leet,  the  sheriff  judge  in  the  toum'.  The  criminal  jurisdic- 
tion of  the  hundred  was  early  cut  up  by  grants  of  sac  and  soc, 
and  later  on  was  lost  or  merged  in  the  general  jurisdiction  of  the 
crown  exercised  by  the  judges  in  assize,  in  which  it  appears  only 
as  helping  to  constitute  the  juries. 

There  can  be  no  doubt  that  the  organisation  of  the  hundred  The  hun- 
had  a  fiscal  importance,  not  merely  as  furnishing  the  profits  of  we*  for 
fines  and  the  produce  of  demesne  or  folkland,  but  as  forming 
a  rateable  division  of  the  county.  The  fiscal  system  of  the  Anglo- 
Saxons  is  very  obscure ;  and  it  may  be  questioned  whether  any 
money  taxation  properly  so  called  ever  existed  before  the 
imposition  of  Danegeld  by  Ethelred  the  Unready.  The  tribute 
from  the  remaining  folkland,  and  the  rent  of  the  royal  demesne, 
which  was  scarcely  a  tax,  sufficed  for  most  of  the  expenses  of  the 
king's  household.  The  obligations  of  the  trinoda  necessitas 
were  discharged  by  personal  service.  The  profits  however  of 
each  hundred  were  no  doubt  accounted  for  by  the  sheriffs,  and 
when  general  taxation  became  necessary  it  would  be  collected 
by  the  same  machinery.  When  King  Edgar  confirmed  the  bishop 
of  Worcester  in  the  possession  of  his  estates,  he  made  up  the 
amount  of  land  by  new  grants  to  the  extent  of  three  hundreds, 
which  he  directed  to  furnish  one  scypfylled  or  *  navipletio  *  •  to 
the  national  fleet  In  the  year  1008  Ethelred  ordered  that 
a  ship  should  be  furnished  by  every  three  hundred  hides*  and 
we  learn  from  Domesday  that  the  hundred  of  Oswald's  law,  com- 
prising the  three  hundreds  of  Edgar's  charter,  contained  three 

^  Yiner's  Abridgment,  viL  8.  Although  the  sniton  are  judges  in  the 
ooort  baron,  the  steward  is  judge  in  the  court  customary  of  the  copy- 
holders, a  result  of  the  eariy  depression  of  the  tree  into  dependent  town- 
ships, as  well  as  of  the  later  organisation  of  manors. 

•  Ibid.  vL  586;  viL  3. 

'  Dugdale,  Men.  Ai^l.  i.  617,  618,  'scilicet  ut  ipse  episcopus  cum  mon- 
achis  suis  de  istis  tribus  centuriatibus  . . .  constituant  unam  nayipletionem 
quod  Anglice  didtur  scypfilled,  oththe  Scypbome.'  Kemble,  C.  D.  vi.  340, 
for  the  last  word  reads  '  sojrpeocne.'  The  town  of  Bedford  paid  towards 
ships  as  much  as  a  third  of  a  hundred.  Domesd.  i.  309.  Warwick  furnished 
four  batsweins.    Ibid.  i.  238, 

*  Chron.  Sax.  A.  D.  1008. 
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hundred  bides  ^.  It  may  be  inferred  tben  that  every  three 
hundreds  were  liable  to  be  called  on  to  furnish  one  ship,  whilst 
every  ten  hides  were  accountable  for  a  boat,  and  every  eight 
hides  for  a  helm  and  breastplate  ^ 
JJ"^^|2^  47.  In  Anglo-Saxon  as  in  later  times,  there  existed  side 
by  side  with  the  hundreds  and  wapentakes  large  franchises  or 
liberties  in  which  the  jurisdiction  was  vested  in  private  hands. 
To  these  exempt  districts  the  name  of  sitkesocn  has  been  .given, 
on  somewhat  scanty  authority^  indicating  their  origin  in  a  grant 
by  the  king  to  one  of  his  gesiths  or  companions,  of  an  estate 
upon  which  he  may  eojoy  all  the  rights  and  profits  that  had 
belonged  to  the  king,  nominating  the  officers  and  exercising  the 
jurisdiction.  The  particular  rights  thus  conveyed  were  termed 
Ja«  V  icx,  sac  and  sgc,  to  which  others,  toll  and  team  and  the  like,  were 
frequently  added*.  In  some  cases  exemption  from  the  hundred 
is  specially  mentioned'^,  in  which  case  the  grantee  would  hold 
the  courts  on  his  own  estate.  In  other  cases  the  jurisdiction  of 
the  hundred  is  itself  granted,  even  when  the  ownership  of  the  soil 
was  not  affected  by  the  grant.  In  the  latter  case  the  status  of 
the  free  tenant  within  the  hundred  would  not  be  at  first  changed 
by  the  gift.  Far  the  largest  proportion  of  these  jurisdictions 
belonged  to  the  churches  and  coincided  with  the  ownership  of 
the  soil,  which  the  clergy  leased  out  to  their  sokemen  on  fsdrly 

^  Domesd.  i.  i*j%.  *Ecolesia  S.  Mariae  . . .  habet  unum  hundret  quod 
Tocatur  Oswaldeslaw,  in  qao  jacent  ccc  hidae/ 

'  Chron.  Sax.  ▲.  D.  1008,  with  Earle'a  note,  pp.  336,  337. 

*  The  word  *  rithesocn '  does  not  occur  in  any  ancient  document,  unless  in 
the  form  of  *  sipessocna,*  which  Dugdale  and  other  schobyrs  following  him 
regarded  as  a  misreading  of  *  si)>e8ocna/  It  is  found  in  the  laws  of  Heniy  I, 
yi.  $  I,  and  two  or  throe  times  in  the  Pipe  Bolls.  Archdeacon  Hale 
argued  from  the  use  of  the  word  *  scypsocne '  in  Edgar^s  charter,  quoted 
alMve,  p.  105,  that  it  referred  to  the  association  of  three  hundreds  to  pro- 
vide a  ship's  crew ;  Hale,  Register  of  Worcester,  p.  xxxiii.  But  if  this  be 
thought  improbable,  it  is  scarcely  wise  to  regard  it  as  an  authentic  term 
for  &e  junsdiction  of  a  franchise.  See  Robertson,  Scotland  under  her 
Early  Slngs,  ii.  336,  457 ;  Essays,  p.  Ixvi ;  Dugdale*8  Warwickshire,  p.  4; 
Thorpe,  Anglo-Saxon  Laws,  i.  512  ;  Lappenberg,  ii.  331. 

*  See  for  examples,  Kemble,  C.  D.  iy.  138,  187,  233,  247. 

*  Edward  the  Ooxifessor  frees  certain  lands  of  Westminster  frt>m  the 
shire  and  the  hundred;  Kemble,  C.  D.  iv.  191,  213.  There  were  seven 
hundreds  in  Worcestershire,  *  ita  quieti,  sicut  scira  didt,  quod  ricecomea 
nichU  habet  in  eis.*  Domesd.  i.  173. 
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liberal  terms.  Edward  the  Confessor  gave  the  hundred  of  Home-  J^^'*'*^  "^ 
mere  to  Abingdon*,  and  that  of  Goddelie  to  Chertsey^.  The  ex-  ^Pj^*® 
tent  to  which  these  exemptions  must  have  weakened  the  hundred 
organisation  may  be  inferred  from  the  statement  that  the  thegn 
holding  five  hides  often  if  not  always  had  a  right  of  magistracy, 
a  burh-geat-setl  ^  But  although  separated  from  the  body  of  the 
hundred  in  this  way,  the  liberties  were  not  exempt  from  the 
jurisdiction  or  organisation  of  the  shire,  and  may  be  regarded  as 
private  hundreds  standing  to  the  others  in  a  relation  analogous 
to  that  which  existed  between  the  6*00  township  and  the  manor 
of  the  lord :  and  they  are  often  regarded  simply  as  larger  manors. 
In  all  these  the  machinery  of  the  hundred  or  wapentake  was 
strictly  preserved,  and  the  law  was  administered  on  the  same 
principla  The  sokemen  elected  their  officers  and  made  report, 
the  steward  of  the  lord  acting  as  president  in  their  courts  and 
leading  them  in  a  separate  body  to  the  host.  This  is  especially 
provided  by  Edgar  in  the  charter  already  referred  to  :  the  tenants 
of  the  see  of  Worcester  are  to  fulfil  their  military  duties  not 
with  the  king^s  servants  or  the  exactors  of  the  hundred,  but 
under  the  bishop  as  their  archiductor  *. 

The  courts  of  the  great  franchises,  where  they  still  exist,  will  ^2^51io„. 
be  found  to  furnish  the  best  instances  of  the  ancient  constitution 
of  the  hundred  court :  for  they  were  less  touched  than  the 
hundred  courts  themselves  by  general  legislation,  and  have 
preserved  their  constitution  in  greater  integrity.  In  the  courts 
of  the  Forest  of  Enaresborough  each  of  the  townships  or 
berewics  which  form  the  manor  of  the  forest  is  represented  by 
the  constable  and  four  men  ^ ;  from  these  the  jurors  of  the  leet 
are  chosen;  and  by  them  the  praepositus  or  grave,  and  the 

^  Kemble,  C.  D.  !▼.  aoo.  In  Domesday,  i.  a8o,  the  Conntem  Godeva  is 
said  to  have  had  sac  and  soo  in  the  whole  wapentake  of  Newark. 

'  Kemble,  C.  D.  iv.  206,  107.  The  jurisdiction  of  eight  hundreds  and  a 
half  was  granted  by  the  same  king  to  S.  Edmund's.  Ibid.  iy.  243,  353; 
▼i.  ao3.  The  gifts  of  hundreds  to  "Eiy  and  Peterborough  by  Edgar,  ibid.  iii. 
61,  93,  are  of  questionable  authenticity. 

*  Ranks,  §  a. 

*  Mon.  Angl.  i.  617.  So  in  Domesday,  i.  87,  the  men  of  Taunton  attend 
the  courts  of  the  bishop  of  Winchester,  '  profectio  in  exerdtum  cum  homin- 
ibns  episoopi.' 

'  Hargroye,  Hist  of  Knaresborough  (ed.  1798),  pp.  44,  45. 
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bedell.  In  the  manor  of  Wakefield  the  representation  is 
by  the  constable  and  two  men,  just  as  in  1181  in  the  half 
hundred  of  Chingford  in  Essex  the  tenants  of  St.  Paul's  were 
represented  by  the  reeve  and  two  men  ^.  There  is  no  ground 
for  connecting  the  hundred  with  the  tithing  of  frankpledge, 
other  than  the  right  of  the  former  to  view  the  frankpledges  in 
a  half-yearly  court.  In  the  ecclesiastical  system  the  hundred 
bore  the  same  relation  to  the  deanery  rural  as  the  township 
bore  to  the  parish:  but  the  deaneries  do  not  always  coincide 
geographically  with  the  hundreds, 
intenne-  48.  Between  the  hundred,  or  wapentake,  and  what  is  now 

8ionfl:oom.  the  shire,  it  is  possible  that  other  intermediate  divisions  may 
hundreds,  at  an  early  period  have  come  in ;  answering  to  the  ridings  of 
Yorkshire  and  Lincolnshire,  the  rapes  of  Sussex  and  the  lathes 
of  Kent.  If  this  were  the  case  they  may  have  had  courts  of 
their  own  as  is  the  case  with  the  lathe,  and  officers  of  their  own 
such  as  the  tithing-reeve  and  the  leide-reeve  who  occur  in  two 
manuscripts  of  the  so-called  laws  of  Henry  I  *.  But  the  evidence 
of  such  arrangement  is  altogether  wanting.  The  association  of 
^two,  three  or  more  hundreds  is  occasionally  mentioned  as  used 
for  the  purpose  of  witness',  a  custom  which  may  be  interpreted  as 
the  relic  of  some  more  symmetrical  arrangement,  but  is  more 
probably  a  mere  expedient  for  extending  the  application  of 
s  the  compurgatory  system.  All  the  intermediate  districts  which 
bear  the  name  of  shire  and  have  been  already  referred  to,  are 
of  too  late  formation  to  illustrate  this  supposition.  The  lathe 
system  in  Kent  answers  closely  to  that  of  the  hundred  elsewhere, 
and  all  the  existing  machinery  of  the  ridings,  save  the  name 
and  boundaries,  is  comparatively  modem  \ 

^  Hale,  Domeeday  of  St.  Paul's,  p.  144. 

^  Schmid,  Gesetze,  p.  663. 

»  Ethehred.  i.  i.  §  3  ;  Canute  H.  30,  §  3.     Hist.  Ely,  pp.  473,  475.  479. 

*  The  territorial  arrangements  of  the  Domesday  hundreds  are  now  so 
much  changed  that  it  is  dangerous  to  generalise  from  them,  but  some  in- 
stances may  be  giyen.  Buckinghamshire  in  Domesday  contained  eighteen 
hundreds;  these  are  now  combined  into  five  hundreds  of  three  each, 
and  three  old  hundreds  which  also  have  a  collective  name,  the  OhUtem 
Hundreds.  The  arrangement  in  threes  may  be  as  old  as  the  navipletio 
referred  to  above  (p.  105).  Lancashire  and  Leicestershire,  which  Mr. 
Robertson  (Essays,  p.  i  ao)  refers  to  as  retaining  the  ancient  division  into 
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The  name  scir  or  shire,  which  marks  the  division  imme- The  ihire. 

diately  superior  to  the  hundred,  merely  means  a  subdivision  or 

share  of  a  larger  whole,  and  was  early  used  in  connexion  with 

an  official  name  to  designate  the  territorial  sphere  appointed  to 

the  particular  magistracy  denoted  by  t^t  name.     So  the  diocese 

was  the  bishop's  scire  ^  and  the  stewardship  of  the  uigust  steward 

is  called  in  the  Anglo-Saxon  translation  of  the  Gt>spel  his  groef- 

Bcire^:   and  we  have  seen  that  the  original  territorial  hun* 

dreds  may  have  been  smaller  shires  ^     The  historical  shires  or  Creation  of 

modem 

counties  owe  their  origin  to  different  causes^.  Kent  and  Sussex  shires. 
are  two  of  the  Heptarchic  kingdoms,  of  which  their  lathes  and 
rapes  are  perhaps  the  original  shires.  Kent  however  appears 
as  'Cantescyre'  as  early  as  the  reign  of  Athelstan^  Essex, 
Middlesex  and  Surrey  are  also  ancient  kingdoma  Norfolk  and 
Suffolk  are  the  two  divisions  of  East  Anglia,  representing 
possibly  the  two  *fylkis'  or  folks  into  which  the  Norsemen 
divided  their  province  ^,  or  possibly  the  two  dioceses  assigned  to 
Elmham  and  Dunwich  before  the  invasions  of  the  Danes.  Of 
the  Northumbrian  kingdom,  Yorkshire  is  the  only  one  of  the 
existing  subdivisions  which  dates  as  a  shire  before  the  Con- 
quest. Mercia,  during  its  existence  as  a  kingdom,  was  arranged 
into  five  regions  none  of  which  bore  the  name  of  shires : 
lindsey,  the  district  of  the  Lindis£Eiri  and  diocese  of  Sidnacester ; 
Hwiccia  the  diocese  of  Worcester  and  its  appendant  Magasae- 
tania ;  Mercia  proper  with  its  bishop  at  Lichfield  and  its  royal 
city  at  Tamworth ;  Middle  Anglia  and  South  Anglia,  dependent 
ecclesiastically  on  Leicester  and  later  on  Dorchester.  These 
represent  the  early  settlements  out  of  which  the  Mercian  kingdom 
was  created  by  Penda  and  his  immediate  predecessors,  and  which 

six  hundreds  (above,  p.  loi  note  3),  have  been  somewhat  rearranged  since 
the  Domesday  Survey,  but  the  fact  maj  go  in  support  of  the  same  theory. 

*  Bede.  H.  E.  iii.  7.  &c.  Ac.  (Alfred). 

'  Lindis&me  Gospels,  iii.  130;  S.  Luke  xvi  a. 

*  Above,  pp.  98,  loi. 

^  On  this  see  Palgrave,  Commonwealth,  pp.  116,  117  ;  Gneist,  Verwalt- 
unffsreoht,  i.  56,  57. 

*  Athelstan,  iii :  'omnes  Cantescyrae  thaini ';  possibly  only  a  late  trans- 
lation of  an  AnffkhSazon  document. 

*  Bobertson,  Hist.  Essays,  p.  lao. 
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Shirei  of  Were  arranged  as  dioceses  bj  Theodore  before  their  several  nation- 
ality had  been  forgotten ;  nor  were  they  rearranged  as  shires  and 
named  after  their  chief  towns  before  the  reconquest  of  Mercia  from 
the  Danes  under  Edward  the  Elder.   In  Wessex  however  the  divi- 

of  Weetex ;  sion  is  more  ancient;  Ini  speaks  of  the  Sdrman ;  the  names  Hamp- 
tonscire,  Defiiascire,  and  Bearrocscire^  appear  in  the  Anglo- 
Saxon  Chronicle  as  early  as  the  reign  ofEthelwolf,  side  by  side 
with  the  Dorssetas,  the  Wilsastas,  and  the  Snmerssetas.  As  the 
earliest  possible  date  of  the  chronicle  is  the  age  of  Alfred,  it  is 
not  impossible  that  the  arrangement  may  be  due  to  that  king' : 
but  it  is  probably  much  earlier,  and  determined  by  the  divisions 
of  the  early  settlements  of  the  West  Saxons,  or  their  successive 
conquests.  The  tenmnology  was  not  however  general  in  the 
time  of  Bede,  who  knew  only  the  larger  provinces  of  Mercia  as 
regiones,  maegths  or  settlements  of  kindred  tribes,  and  those  of 
Wessex  as  dioceses.  The  arrangement  of  the  whole  kingdom  in 
shires  is  of  course  a  work  which  could  not  be  completed  until 
it  was  permanently  united  under  Edgar ;  and  the  existing  sub- 
divisions of  Southern  England  are  all  traceable  back  to  his  day  at 

of  North-  the  latest.  The  Northern  counties  have  undergone  some  changes 
since  the  Conquest,  although  the  new  lines  have  been  drawn  on 
older  landmarks :  Durham  is  the  county  palatine  of  the  Con- 
queror's minister,  formed  out  of  the  patrimony  of  St.  Cuthbert ; 
Lancashire  was  formed  in  the  twelfth  century  by  joining  the 
Mercian  lands  between  Babble  and  Mersey  with  the  northern 
hundreds,  which  in  Domesday  were  reckoned  to  the  West  Biding 
of  Yorkshire;  Cumberland  is  the  English  share  of  the  old  Cum- 
brian or  Strathdyde  kingdom ;  Northumberland  and  Westmore* 
land  are  the  renmants  of  Northumbria  and  the  Cumbrian  frontier, 
appropriated  ecclesiastically  to  Durham  or  York,  and  temporally 
to  Appleby  and  Newcastle. 
^  The  constitutional  machinery  of  the  shire  thus  represents 
either  the  national  organisation  of  the  several  divisions  created 
by  West  Saxon  conquest ;  or  that  of  the  early  settlements  which 

*  Chron.  Sax.  a.d.  851,  860. 

*  Gneist,  YerwaltuiigBrecht,  i.  $6,  oonsidera  A.D.  880  as  the  most  probable 
date,  and  inclinee  to  connect  the  divinon  with  the  treaty  arrangementB  of 
Alfred  and  Gathrum. 
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united  in  the  Mercian  kingdom,  as  it  advanced  westwards ;  or 

the  rearrangement  by  the  West  Saxon  dynasty  of  the  whole  of 

England  on  the  principles  already  at  work  in  its  own  shires./^ 

A  shire  system  had  been  at  work  in  Wessex  as  early  as  the 

reign  of  Ini  ^.     Whether,  before  the  name  of  shire  was  intro-  Qnertwo  m 
.  toaneanwr 

dnced  into  Mercia^  the  several  msegths  or  regions  bore  any  com-  name  for 
mon  designation,  such  as  that  of  gaUy  must  remain  in  entire 
obscurity.  There  is  extant  a  list  of  thirty-four  divisions  of 
England,  gathered  out  of  Bede  and  perhaps  other  sources  now 
lost,  and  recording  the  number  of  hides  contained  in  each ;  the 
termination  'ga'  which  is  found  here,  in  some  cases,  may  be  the 
German '  gau ' ;  but  the  age  and  value  of  the  document  are  very 
uncertain,  and  the  divisions  as  a  rule  do  not  correspond  with 
the  historical  shires  '. 

Each  shire  contained  a  number  of  hundreds,  so  various  how-  Nmnber  of 
ever  that  it  seems  almost  impossible  to  suppose  that  in  any  case  the  shire, 
it  was  arranged  on  a  numerical  principle;   although,  as  each 
three  hundreds  had  to  supply  a  ship,  the  number  of  hundreds 
in  each  of  the  later  constituted  shires  might  be  expected  to  be 
a  multiple  of  three.    The  organisation  of  the  shire  was  of  much 
the  same  character  as  that  of  the  hundred,  but  it  was  ruled  by 
an  ealdorman  as  well  as  by  a  gerefa,  and  in  some  other  respects  Offloen  and 
bore  evidence  of  its  previous  existence  as  an  independent  unity,  shire. 
Its  gemot  was  not  only  the  scir-gemot  but  the  folc-gemot^  also, 
the  assembly  of  the  people;   its  ealdorman  commanded  not 
merely  the  military  force  of  the  hundreds,  but  the  lords  of  the 
franchises  and  the  church  vassals  with  their  men.     Its  gere& 
or  sheriff  collected  the  fiscal  as  well  as  the  local  imposts.     Its 
ealdorman  was  one  of  the  king*s  witan. 

49.  The  ealdorman,  the  princeps  of  Tacitus,  and  princeps*,  or 

^  The  8oir-man  is  spoken  of  as  the  president  of  a  oomt^  Ini,  %  8 ;  the 
eaJdorman  may  forfeit  his  «cir,  ibid.  §  39 ;  and  the  dependent  is  forbidden 
to  withdraw  from  his  lord  into  another  «ar,  ibid.  %  36. 

*  Gale,  Rer.  Angl.  Scriptores,  xy.  748  ;  Kemble,  Saxons,  i.  81,  8a  ;  two 
of  the  ga*s  are  Noxga-ga  and  Ohtga-ga. 

*  Alfred,  38,  $  I ;  Athelstan,  ii.  $  13 ;  ▼.  i,  §  i ;  Ethehred,  y.  $  13 ;  yi. 
§  aa. 

«  Ealdorman  stands  for  prvncept,  Bede,  H.  K  iii.  15;  and,  generally,  for 
optimas,  iii  30 ;  iot tvbregulm,  iy.  la ;  forMUropo,  y.  10 ;  for  diut,  iv.  13, 15. 
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The  eiddor-  satrapa,  or  Bubregolus  of  Bede,  the  dux  of  the  Latin  chroniclers 

™*^  and  the  comes  of  the  Normans,  was  originallj  elected  in  the 

general  assembly  of  the  nation,  and  down  to  the  Norman  Con- 

qnest,  even  when  hereditary  succession  had  become  almost  the 

Nominated   rule,  his  nomination  required  the  consent  of  the  king  and  the 

and  witan.    witenagemot.    There  is  no  reason  to  suppose  that  he  was  ever 

elected  by  the  body  over  which  he  was  to  rule  \  although  some 

form  of  acceptance  by  the  shire  may  not  improbably  have  been 

Hereditaiy   gone  through.     The  hereditary  principle  appears  however  in 

'^  the  early  days  of  the  kingdom  as  well  as  in  those  of  Edward  the 

Confessor ;  in  the  case  of  an  under-kingdom  being  annexed  to 

a  greater,  the  old  royal  dynasty  seems  to  have  continued  to 

hand  down  its  delegated  authority  from  father  to  son.     The 

under-kings   of  Hwiccia  thus  continued  to  act  as  ealdormen 

under  Mercia  for  a  century;   and   the  ealdormanship  of  the 

Gyrwas '  or  fen-countrymen  seems  likewise  to  have  been  here- 

Theealdor-  ditary.     The  title  of  ealdorman  is  thus  much  older  than  the 

man  ad-  ;  «• 

ministered    existing  division  of  shires,  nor  was  it  ever  the  rule  for  every 

ahirea.         shire  to  have  an  ealdorman  to  itself  as  it  had  its  sheriff.     The 

ealdormanship  of  Mercia  comprised  a  very  large  portion   of 

the  Mercian  kingdom;  Wessex  in  the  reign  of  Ethelred  was 

arranged  under  two  ealdormen  \    But  each  shire  was  under  an 


The  first  writer  who  uses  '  comes  *  as  equivalent  to  ealdorman  is  Asser,  and 
the  fact  has  been  used  as  an  aigument  against  the  genuineness  of  his 
book.  It  occurs  however  in  some  of  the  questionable  charters  of  Ethelwulf 
apparently  in  the  same  sense.     Kemble,  C.  D.  ii.  50;  ▼.  97. 

*  Gneist,  Verwaltungsrecht,  i.  76. 

*  Bede,  H.  E.  iii.  ao,  iv.  19 ;  Hugo  Candidus  (Sparke,  p.  a)  ;  Felix,  Vita 
S.  Guthlac ;  Mabillon,  Acta  Sanctorum,  iii.  a6o. 

*  On  this  point  Mr.  Robertson's  essay  on  the  '  King*s  kin '  (Essays,  pp. 
177-189)  is  highly  instructive  and  suggestive.  He  aivues  th&t  the  great 
ealdordom  of  Mercia  subsisted  until  the  banishment  of  Elfric  the  child  in 
985,  and  that  of  East  Anglia  until  the  death  of  Ethelwin  in  99a,  after 
wldch  they  were  administered  by  high-reeves  under  the  king  until  Canute 
reconstituted  them.  Wessex  he  re^^urds  as  divided  into  two  great  ealdor- 
doms,  that  of  the  western  and  that  of  the  central  provinces ;  which,  with 
Kent  under  ardibishop  Sigerio,  made  a  threefold  division  of  the  south  of 
Eng^nd.  These,  with  Essex  and  Northumbria,  would  make  up  seven  great 
territorial  magistracies.  But  Sussex  had  an  ealdorman  as  late  as  983,  and 
the  arrangements  are  so  short-lived  that  it  is  impossible  to  regard  them  as 
parts  of  a  permanent  methodical  system.  And  the  same  may  be  said  even 
of  Ganute'a  fourfold  divisioii. 
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ealdorman,  who  sat  with  the  sheriff  and  bishop  in  the  folkmoot, 
received  a  third  part  of  the  profits  of  the  jurisdiction  *,  and  com- 
manded the  military  force  of  the  whole  division.  From  the 
latter  character  he  derived  the  name  of  heretoga  \  leader  of  the 
host  {here)y  or  dux,  which  is  occasionally  given  him  in  charters. 

The  sheriff  or  scir-gerefa,  the  scir-man  of  the  laws  of  Ini  \  The  sheriff. 
was  the  king*s  steward  and  judicial  president  of  the  shire,  the 
administrator  of  the  royal  demesne  and  executor  of  the  law. 
His  sphere  of  jurisdiction  was  dd^tinctly  a  single  shire,  although 
after  the  Conquest  for  a  long  period  the  shires  were  adminis- 
tered in  pairs.     It  is  probable  on  early  analogy  that  the  gerefa 
was  chosen  in  the  folkmoot ;  but  there  is  no  proof  that  within 
historical  times  this  was  the  case  \  although  the  constitutional- 
ists of  the  thirteenth  century  attempted  to  assert  it  as  a  right, 
and  it  was  for  a  few  years  conceded  by  the  crown.     As  a  rule^ 
he  was,  as  a  royal  officer,  nominated  by  the  king ;  the  ealdor- 
man, as  a  national  one,  by  the  king  and  witan.    The  sheriffs 
as  well  as  the  ealdorman,  was  entitled  to  a  share  of  the  profits 
of  administration,  and  possibly  had  in  some  cases  an  endowment 
in  land^ 

*  The  third  penny  of  the  county  appears  from  Domesday  (i.  i,  26,  203, 
246,  252,  280,  298,  336)  to  have  been  paid  to  the  earl  in  the  time  of  Edward 
the  Confessor;  Ellis,  Introd.  to  Dome^ay,  i  167,  168.  Compare  the  share 
of  the  count  in  the  Capitulary  of  aj>.  783 ;  one  third  to  the  count,  two 
thirds  to  the  palace,  Waitz,  D.  Y.  G.  ii.  628 ;  iv.  145. 

'  Elfhere,  ealdorman  of  Mercia  under  Edgar,  is  called  heretoga.  Cod. 
Dipl.  ii.  383 ;  iii.  5,  49,  159.  250  sq.  His  son  Elfric  is  called  ealdorman. 
See  Kemble,  Saxons,  ii.  126;  Freeman,  Norm.  Conq.  i.  581. 

'  Scirman,  Ini,  §  8  ;  Ethelwin  is  soirman  in  Kent  under  Canute,  Kerable, 
C.  D.  iv.  9.  See  also  iv.  304 ;  Leofric,  scires-man,  iv.  267 ;  and  Wul&i 
priest,  the  shiro-man,  vi.  127.  Pontius  Pilate  is  scirman  of  Judaea,  St. 
Luke  iit  i.  The  word  used  in  the  laws  is  generally  gerefa  simply :  scir- 
gerefii  however  is  found  in  charters,  Kemble,  C.  D.  iv.  10,  where  Ethel- 
win,  the  scirman  in  Kent,  is  called  scir-gerefa;  also  iv.  54,  201,  &c.  &c. 
The  Latin  word  is  generally  praepositus  or  praefectus.  Ethel werd  (  M.  H.  B. 
p.  500)  calls  the  sheriff  of  LNorset  exactor  in  A.D.  787.    See  above,  p.  82. 

*  The  statement  of  the  chapter  *  de  heretochiis'  in  the  so-called  laws  of 
Edward  the  Confessor,  is  a  fobrication  of  the  thirteenth  centuir  at  the 
earliest,  Schmid,  Qesetze,  p.  510.     See  Gneist,  Yerwaltungsr.  i.  78. 

'  Such  was  the  wardpenny  paid  in  Cambridgeshire,  Domesd.  i.  190 ;  the 
allowances  made  to  the  shenn  of  Wilts,  in  kind,  are  enumerated  in  vol.  i. 
60 ;  and  he  also  had  rights  in  reveland,  which  possibly  were  attached  to 
his  offic*.  Beveland  is  mentioned  also  in  Herefordshire,  Domesd.  i.  179, 
181 ;  Ellis,  Introd.  to  Domesd.  i.  168,  231 ;  Allen,  Prerog.  p.  214.  The 
sheriff  of  Stiropshire  had  t^  third  penny  of  the  town  of  Shrewsbury,  ibid,  i. 
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^JjJ^^;^  The  system  of  double  admmistration  by  a  national  leader  and 
and  il^S:  *  T^ojsl  steward,  although  common  to  the  early  Germanic  con- 
stitutions, the  Frank,  the  Oothic  and  the  Lombard,  is  in  its 
later  form  almost  peculiar  to  England.  In  the  later  Frank 
kingdom  the  graf,  who  now  stood  in  the  place  of  the  national 
as  well  as  the  royal  officers  of  early  days,  exercised  the  functions 
of  both  in  immediate  dependence  on  the  king  ^ ;  and  in  medieval 
Germany,  where  the  title  of  duke  or  herzog  presents  some 
analogy  with  that  of  the  ealdorman,  he  is  rather  a  national  prince 
than  an  imperial  officer  :  every  attempt  made  by  the  central 
authority  to  assert  its  power  through  counts  or  counts-palatine, 
ending  in  the  foundation  of  new  hereditary  principalities, 
either  coordinate  with  or  subordinate  to  the  dukes,  but  in 
both  cases  equally  n^lectfol  of  any  duties  to  the  emperor. 
'^In  Enghmd,  on  the  contrary,  the  sheriffdom  as  a  rule  never 
became  hereditary,  and  after  the  Norman  Conquest,  under 
the  changed  title  or  translation  of  vice-comes ',  it  was  used  by 
the  kings  as  a  means  of  ousting  or  preventing  the  creation  of 
any  feudal  rule  such  as  that  of  the  counts  and  dukes  of  the  con- 
tinent. The  history  of  the  sheriffdom  is  thus  one  of  the  most 
\  important  departments  of  Constitutional  History. 
mML  50.  The  sheriff  held  the  shiremoot,  according  to  Edgar's  law, 

twice  in  the  year".  Although  the  ealdorman  and  bishop  sat  in 
it  to  declare  the  law  secular  and  spiritual,  the  sheriff  was  the 
constituting  officer  ^  The  suitors  were  the  same  as  those  of 
the  hundred  court :  all  lords  of  lands  ^,  all  public  officers,  and 
from  every  township  the  reeve  and  four  men  *.   The  latter  point, 

25  a.  In  Sarrey  were  three  manors  from  which  the  sheriff  had  £7,  'de  eo 
quod  impendit  eis  adjutorium  com  opus  habent/  Domeed.  i.  30.  See 
above,  p.  loa,  note  a. 

»  Waitz,  D.  V.G.  iL  363.    Sohm,  Fr.  R.  G.  V.  i.  156-181,  463-472. 

'  Yicecomes  occurs  as  the  Latin  word  for  sheriff  in  Canute's  letter  to 
the  hiahops,  given  by  Florence  of  Worcester :  but  this  is  clearly  a  transla- 
tion of  Norman  date.  '  Edgar,  iii-  §  3  ;  Select  Charters,  p.  70. 

*  Hallam,  M.  A.  ii.  283 ;  Kemble,  Smlous,  ii.  158,  159. 

*  Called  in  this  aspect  scir-thegns,  Kemble,  C.  D.  vi.  198;  iv.  170; 
Saxons,  ii.  234,  235.  Kemble  contends,  and  with  good  reason,  that  these 
sdr-thegns  are  not  necessarily  king's  thegns.     It  may  be  added  that  there 

f  is  no  reason  to  regard  them  as  all  possessed  of  five  hides  of  land,  very  many 

of  the  thegns  of  Domesday  having  far  less.    See  too  Gneist,  Yerwaltgsr.  i.  37. 

*  Compare  the  followmg  passages  from  Domesday:  in  Archenefield,  i. 
1 79,  'Si  viceoomes  evocat  eos  ad  siremot, meliores  ex  eis,  vi  aut  vii,  vadunt 
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left  questionable  in  the  kws,  is  proved  by  the  kter  practice.  Attendance 
In  the  county  courts  of  the  reign  of  Henry  III,  the  reeve  and  and  four 
four  men  took  part  in  matters  of  election,  of  arming  and  of 
assessment ;  and  in  the  reign  of  Edward  I  the  Kentish  borhs- 
ealdor  and  his  four  fellows  represented  each  township  in  the 
court  of  the  itinerant  justices,  itself  a  form  of  the  county  court. 
Every  one  on  his  way  to  and  from  the  gemot  was  under  the 
special  protection  of  the  law. 

Here  agidn  the  suitors  were  the  judges ;  but  the  twelve  The  twdve 
senior  thegns  appear  in  the  county  court  as  well  as  m  the 
hundred  ^  and,  on  the  institution  of  the  grand-jury,  present  the 
report  of  the  hundred*.  Thus  limited,  the  authority  of  the  sheriff 
was  rather  that  of  a  chairman  or  moderator  than  that  of  a  judge. 
The  duty  of  seeing  the  law  executed  devolved  upon  him,  and  in 
fiscal  as  well  as  judicial  matters  he  exercised  a  good  deal  of 
somewhat  irresponsible  power. 

Besides  the  judicial  power  of  the  shiremoot,  which,  like  the  Vestiges  of 
hundred,  was  competent  to  declare  folkright  in  every  suit^  1^^  in  the 
some  shadow  of  legislative  authority  seems  to  have  remained  to  "       ^  * 
it  in  the  time  of  Athelstan,  when  the  bishops  of  Kent  and  all 
the  thegns,  eorl  and  ceorl^,  of  Cantescyre,  declared  to  him  in 
their  gemot  at  Faversham,  their  acceptance  of  the  measures 
taken  for  the  maintenance  of  the  peace  in  the  recent  witena- 

cum  eo.  Qui  vocatus  non  vadit  dat  H  solidos  ant  unuxn  boyem  regi,  et  qui 
de  hundret  remanet,  tantnndem  persolvit.*  In  the  ci^  of  Hereford,  '  qui 
eqnum  habebat  ter  in  anno  pergebat  cum  vicecomite  ad  placita  et  ad  hun- 
dret.' Ibid.  In  Derby  hundred  (inter  Ribble  et  Merse),  *Si  de  hundredo 
renuuiebat  aut  non  ibat  ad jpladtum  ubi  praepositus  jubebat,  per  r  solidos 
emendabat.*  Ibid.  i.  169.  llie  participation  of  ceorls  in  tiie  shiremoot  is 
mentioned  in  a  charter  of  Canute,  dod.  Dipl.  iv.  11,  and  iUnstrated  by  the 
direction  of  writs  to  all  thegns  of  the  shire  twelf-hynd  or  twy-hynd. 

^  Compare  the  direction  of  Lewis  the  Pious  in  a.d.  819,  that  every  graf 
should  attend  the  general  pladta  with  twelve  scabim,  or,  if  there  were  not 
so  many,  the  number  should  be  made  up  from  the  best  men  of  the  county. 
See  Savignv,  i.  348 ;  Waitz,  D.  V.  6.  iv.  sq.  The  appearance  of  the  senior 
thegns  in  the  shiremoot  is  mentioned  in  Cod.  DipL  iv.  137. 

*  Select  Charters,  pp.  137,  351. 

'  But  with  a  restriction  of  appeal  until  the  lower  oourt  had  £uled  to  do 
JQstioe.  In  the  same  way  the  shiremoot  intercepted  all  i^peals  to  the 
king,  Hallam,  M.  A.  ii.  385.  Wills  are  frequently  attested  by  it,  e.g. 
Kemble,  C.  D.  vL  198.  Other  acts  done  before  the  shire  will  be  found  in 
Cod.  Dipl.  iv.  117,  137,  138,  334;  iiL  393. 

*  Comites  et  villani,  Athelstan,  iii.  148 ;  Kemble,  Saxons»  ii.  233, 134 ; 
Hallam,  M.  A.  ii.  376 ;  Palgrave,  Commonwealth,  p.  637. 
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gemot  of  Qreatley.  In  this  we  may  trace  a  recognition  of  the 
importance  of  the  popular  reception  of  a  law^  which  induced 
Charles  the  Great  to  ask  the  consent  of  the  mallus  to  the  capi- 
tularies which  he  had  drawn  up^  and  which  appears  in  England 
in  the  measures  taken  for  the  publication  and  preservation  of 
Magna  Carta. 

Evidence  of      The  institution  of  the  shiremoot  in  England  is  not  paralleled 
the  ancient    ,  ...  .  .     ,,  •     •.«       n       i    i  •       i 

nationality    by  any  smiilar  arrangement  m  the  primitive  Frank  kingdom,  m 

which  the  hundred  court  or  mallus  admits  of  no  appeal,  except 
to  the  judgment  of  the  king  *.  This  point  further  illustrates  the 
theory  that  in  the  shiremoot,  as  a  folkmoot,  we  have  a  monument 
of  the  original  independence  of  the  population  which  it  repre- 
y  sents.  If  the  shire  be  the  ancient  under-kingdom,  or  the  district 
whose  administrative  system  is  created  in  imitation  of  that  of  the 
under-kingdom,  the  shiremoot  is  the  folkmoot  in  a  double  sense, 
not  merely  the  popular  court  of  the  district,  but  the  chief  council 
of  the  ancient  nation  who  possessed  that  district  in  independ- 
ence, the  witenagemot  of  the  pre-heptarchic  kingdom.  Such  a 
theory  would  imply  the  much  greater  preponderance  of  popular 
liberties  in  the  earlier  system,  for  the  shiremoot  is  a  represen- 
tative assembly,  which  the  historical  witenagemot  is  not ;  and 
this  is  indeed  natural,  for  the  smaller  the  size  of  the  districts 
and  the  more  nearly  equal  the  condition  of  the  landowners  or 
sharers  in  the  common  land,  the  more  easy  it  would  be  to  as- 
semble the  nation,  and  so  much  the  less  danger  of  the  supreme 
authority  falling  into  the  hands  of  the  king  and  the  magistrates 
without  reference  to  the  national  voica  But  this  can  only  be 
Vmatter  of  conjecture. 
^Seff  ^  Under  the  late  shire-system,  before  as  after  the  Conquest, 

^  the  shire  was  a  unit  for  purposes  of  rating.     Each  shire  was 

bound  to  furnish  ships  in  proportion  to  its  number  of  hun- 
dreds*, and  from  the  produce  of  what  had  been  the  folkland 

*  Kemble,  Sftxona,  ii.  238.  •  Waiti,  D.  V.  G.  iii.  506-510. 

»  See  Waitz,  D.  V.  G.  ii.  494.  It  was  however  usual  among  the  Bava- 
lians  and,  at  a  later  period,  general. 

*  Chron.  Sax.  aj).  1008 ;  with  Earle's  note,  pp.  336,  337 :  nee  above, 
p.  T05.  Hence  Archbishop  EUHo  leaves  a  ship  to  the  people  of  Kent  and 
another  to  Wiltshire,  Kemble,  0.  D.  iii.  353. 
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contained  in  it,  to  pay  a  composition  for  the  feorm-fultom,  S'*'™^?}?!^ 
or  Bostentation,  of  the  king  \  The  military  contingents  of  the  service, 
shire  were  also  made  a  matter  of  composition,  the  number  of 
fighting  men  famished  for  the  fyrd  being  often  much  smaller 
than  the  number  of  hides  which  furnished  them^  Whether 
these  compositions  were,  as  in  the  case  of  the  churches,  a  matter 
of  priyilege,  can  scarcely  be  determined  in  the  almost  entire 
deficiency  of  secular  charters  before  the  Norman  Conquest.  It 
is  however  probable  from  Domesday  that  long  before  that  event 
the  shires  had  been  allowed  to  acquit  themselves  of  several  of 
these  duties  by  paying  fixed  sums  or  furnishing  fixed  contin- 
gents, answering  in  some  measure  to  the  firms,  ferms  or  farms 
for  which  the  sheriffs  were  liable. 

In  ecclesiastical  matters  the  shire  had  the  same  indefinite  The  shire 

eooleuMa- 
status  which  belonged  to  the  hundred  :  the  archdeaconries,  as  oaUy. 

geographical  divisions,  do  not  occur  earlier  than  the  twelfth 
century.  At  that  time  the  archdeacons,  who  had  been  ministers 
of  the  bishop  in  all  parts  of  the  diocese  alike,  received  each  his 
own  district,  which  in  most  cases  coincided  with  the  county. 

The  system  adopted  by  Edgar  and  Ethelred  of  combining  the  Combina- 
govemment  of  a  whole  cluster  of  shires  in  the  hands  of  a  single  leTeiml 
ealdorman,  is  so  nearly  contemporary  with  the  general  institu-  m  ealdor- 
tion  of  a  shire-system  for  all  England,  that  it  can  scarcely  be 
determined  whether  it  is  an  exceptional  departure  from,  or  a 
stage  in,  the  development  of  the  new  rule.     Until  the  shire- 
system  was  made  uniform,  it  is  quite  possible  that  the  witena- 
gemots  of  the   heptarchic  kingdoms  may  have  continued  to 
exist  \      But  after  that  organisation  was  completed,  though  one 

^  The  connty  of  Oxford  paid  firm  of  three  ni^ts,  or  150Z.  That  of 
Warwick  paid  6$l,  and  30  sextaries  of  honey,  Domesday,  i.  154,  238. 
Northamptonshire  paid  firm  of  three  nighte,  ibid.  i.  319.  Many  other 
instances  are  adduced  by  Ellis,  Introd.  to  Domesd.  i.  261,  363. 

'  In  Berkshire  one  man  went  for  each  five  hides,  each  hide  paying  four 
shillings  for  his  maintenance.  The  whole  city  of  Exeter  furnished  only  the 
serrioe  of  fiye  hides.  Oxford  sent  twenty  burgesses  to  represent  all  the  rest ; 
Leicester  sent  twelve,  and,  if  the  king  was  going  to  sea,  furnished  four 
hones  to  convey  arms  to  the  fleet.  Domesday,  i.  56,  100, 154,  330.  War- 
wick sent  ten.  Ibid.  i.  338  ;  Wilton  one  man  for  five  hides.  Ibid.  i.  64. 

'  The  charters  of  Ethelred,  ealdorman  of  Mercia  under  Alfred,  are  gene- 
rally attested  by  Mercian  bishops  only,  and  therefore  very  probably  issued 
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The  neat     ealdorman  might  govem  and  lead  to  battle  the  forces  of  seyeral 

earlwmiB  do  ii«  ^  t»  \  *    •     *    f     * 

not  involve    Bnires,  be  had  no  general  court  or  gemot  of  his  jurisdiction  :  the 

ganization  of  ealdorman  of  the  Western  provinces  would  take  his  seat  in  the 
mw>t.  folkmoot  of  Devonshire  and  Cornwall,  but  would  not  have  a 

.  united  council  for  the  two.  Nor  is  there  any  reason  to  suppose 
that  after  Canute  had  divided  the  whole  reakn  into  four  earl- 
doms, any  such  provincial  witenagemots  followed  the  institution. 
The  royal  writs  are  directed  to  the  bishop  and  earl  and  sheriff 
of  each  shire,  although  both  bishop  and  earl  presided  over 
many  such  shires.  Whether  any  subordinate  officer  took  in  the 
shire  the  place  of  these  powerful  earls  and  ealdormen,  or  whether, 
if  it  were  so,  he  also  bore  the  title  of  ealdorman,  can  scarcely  be 
determined  from  our  existing  materials.  On  the  one  hand  there 
is  no  distinct  mention  of  such  official :  on  the  other  hand  the 
use  of  the  word  ealdorman  was  becoming  very  different  from 
what  it  had  been  ;  it  was  superseded  in  the  higher  ranks  of 
organisation  by  the  title  of  earl,  and  in  the  lower  was  acquiring, 
or  returning  to,  the  primary  and  loose  meaning  of  a  head-man, 
in  which  it  could  be  applied  to  almost  any  local  officer.  But 
however  this  may  have  been,  there  was  no  intermediate  organ- 
isation between  the  shire  with  its  folkmoot  and  the  central  one 
\  of  the  kingdom  with  its  witenagemot. 

in  Mercian  witenagemots.  Cod.  Dipl.  ii.  107,  iia  ;  v.  136, 134, 140.  In  the 
last  case  Ethelred  states  that  he  has  summoned  to  Gloucester  *  selle  Mercna 
weotan  ....  bisoeopas  and  aldermen  and  alle  his  duguthe/  and  that  with 
King  Alfred's  witness  and  leave.  See  also  Cod.  Dipl.  v.  143,  154.  There 
are  also  charters  of  Edgar  drawn  up  whilst  he  was  king  of  the  Mercians 
only,  and  attested  by  the  Mercian  witan ;  Cod.  Dipl.  ii.  348,  358.  The 
chairs  of  the  kings  of  the  West  Saxon  dynastvare  of  course  often  attested 
by  the  West  Saxon  witan  only.  See  Gneist,  Verwaltgsr.  L  48.  An  East 
Anglian  witenagemot  of  a.d.  1004  is  spoken  of  in  the  Chronicle,  which  may 
or  may  not  have  been  a  folkmoot ;  for  East  Anglia,  like  Kent,  was  only  one 
administrative  division.    See  Freeman,  Norm.  Conq.  i.  102. 
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CHAPTEE    VI. 


THE  WITEKAGEHOT   AND  THE  KINO. 

51.  The  witenagemot. — 52.  Its  oompodtion. — 58.  Its  powers  in  legiflUtion. 
— 54.  In  grants  of  land. — 55.  In  judicature. — 66,  In  taxing  and  general 
politics. — 57.  In  election  of  magistrates. — 58.  In  election  and  deposition 
of  kings. — 59.  The  king. — 60.  Coronation  and  unction. — 61.  His  pro- 
mises to  his  people. — 62.  The  oath  of  the  people. — 63.  The  comita- 
tus.— 64.  Nobility  by  birth. — 65.  Nobility  by  service. — 66.  Theealdor- 
manship.— 67.  Use  of  the  wergild.— 68.  The  Bretwalda. 

51.  The  civitas  or  populus  of  Tacitus,  the  onion  of  several  The  supreme 
pagi,  is  in  Anglo-Saxon  history  the  rice,  or  kingdom ;  and  its  the  king- 
council,  the  concilium  pnncipum,  is  the  witenagemot  or  assem- 
bly of  the  wise.     This  is  the  supreme  council  of  the  nation, 
whether  the  nation  be  Kent  or  Mercia  as  in  the  earlier,  or  the  / 
whole  gens  Anglomm  et  Saxonum,  as  in  the  later  history.     The 
character  of  the  national  council  testifies  to  its  history  as  a  later 
development  than  the  lower  courts,  and  as  a  consequence  of  the 
institution  of  royalty.     The  folkmoot,  or  popular  assembly  of 
the  shire,  is  a  representative  body  to  a  certain  extent :  it  is 
attended  by  the  representatives  of  the  hundreds  and  townships, 
and  has  a  representative  body  of  witnesses  to  give  validity  to 
the  acts  that  are  executed  in  it.     If  each  shire  represented  a 
complete  kingdom,  the  shiremoot  would  give  a  complete  repre- 
sentative system  existing  in  each  kingdom.     But  as  the  small  The  wit^- 
kingdoms  coalesced  or  were  united  by  conquest,  it  does  not  seem  a  folkmoot. 
to  have  been  thought  necessary  to  extend  the  system  ;  the  coun- 
cil of  the  aggregated  state  is  not  a  folkmoot  but  a  witenagemot. 
In  those  early  kingdoms  again,  which  were  identical  with  the 
later  shires,  Kent  for  instance,  it  might  be  expected  that  we 
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sLould  find  two  central  councils,  the  folkmoot  or  council  of  the 
people  of  Kent,  and  the  witenagemot  or  council  of  the  chiefs. 
Question  as  answering  to  the  greater  and  narrower  assemblies  of  the  pUhs 
existence  of  and  of  the  prtncipes  in  the  Germania.     It  is  by  no  means  im- 
and  witena-  probable  that  such  was  the  case  ;  but  as  our  knowledge  on  the 
*^™** '         subject  is  derived  from  the  charters  attested  by  these  assemblies, 
or  issued  with  their  consent,  and  as  the  consent  of  the  witan  only 
was  necessary  for  the  transfers  of  land,  we  have  not  the  docu- 
mentary evidence  that  would  suffice  for  proof.     "We  have  many 
charters  issued  in  witenagemots  under  the  kings  of  Kent ;  but 
the  only  document  issued  by  a  folkmoot  of  Kent  belongs  to  a  date 
when  it  had  long  been  without  a  king\     The  customs,  however, 
of  the  folkmoot  are  so  common  and  so  ancient,  that  they  afibrd 
a  strong  presumption  of  their  universality ;  so  that  Kent  and 
Sussex,  and  perhaps  Essex  and  East  Anglia,  may  be  fairly  supposed 
to  have  had  the  two  regular  assemblies  in  primitive  simplicity  as 
long  as  they  continued  independent*.     With  regard  to  Wessex 
and   Mercia,  which  were   aggregations  of  smaller   states,    no 
such  hypothesis  will  hold  good.     There  is  no  probability  that  a 
Mercian  king  would  introduce  a  new  constitution  into  the  or- 
ganisation of  his  kingdom.    It  was  enough  that  the  Hwiccians,  or 
Hecanians,  or  Magassetanians  had  their  folkmoot,  without  the 
Mercians  having  one  too ;  and  it  was  enough  for  the  king,  as 
ruler  of  Mercia,  to  have  his  witenagemot  without  continuing  to 
hold  similar  gatherings  as  overlord  of  Hwiccia  and  the  associated 
districts.      The  folkmoot  was  left  to  the  shire,  the  witenagemot 
was  gathered  round  the  king. 
Question  as       Yet  even  in  the  seven  kingdoms,  even  in  the  united  kingdom, 
thwte^f     when  there  was  a  general  summons  to  the  host,  some  concentra- 
mrote  in       tion  of  the  armed  folkmoots  must  have  taken  place.     For  the 
promulgation  of  the  laws  also,  at  least  in  the  period  before  Alfred, 
the  national  assembly  must  have  comprised  a  much  wider  class 

'  Athelstan,  iii :  *  Karissime,  Episcopi  tui  de  Kancia  et  omnes  Oantescyrae 
thaini,  comites  et  villanL*  See  Kemble^s  comment,  Saxons,  ii.  234,  235  ; 
Hallam,  M.  A.  ii.  377. 

'  See  Gneist,  Verwaltungsrecht,  i.  43,  who  seems  to  take  a  contrary  view, 
and  regards  the  witenagemot  and  folkmoot  of  the  small  kingdoms  as  iden- 
tical.   Both  views  are  of  course  conjectural. 


arms. 
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than  the  witan  i.     On  irreat  occasions  too,  coronations  and  the  General  ga- 

therings  of 

like,  daring  the  history  of  the  later  West  Saxon  dynasty*,  or  the  nation  at 
on  the  sudden  emergency  of  a  Danish  invasion,  or  for  the  re-  gemot, 
ception  of  Canute's  promulgation  of  Edgar's  laws',  we  must 
understand  the  witenagemot  to  have  been  attended  by  a  con- 
course of  people  whose  voices  could  be  raised  in  applause  or 
in  resistance  to  the  proposals  of  the  chiefs*.     But  that  such 
gatherings  shared  in  any  way  the  constitutional  powers  of  the 
witan,  that  they  were  organised  in  any  way  corresponding  to  not  organ- 
the  machinery  of  the  folkmoot,  that  they  had  any  representative  proflentative. 
character  in  the  modem  sense,  as  having  full  powers  to  act  on 
behalf  of  constituents,  that  they  shared  the  judicial  work,  or 
except   by  applause   and  hooting  influenced  in  any  way  the 
decision  of  the  chiefs,  there  is  no  evidence  whatever.     They 
might,  by  an  easy  and  welcome  fiction,  be  considered  as  repre- 
senting the  nation,  although  they  were  really  the  mere  retainers 
of  the  nobles  or  the  inhabitants  of  the  neighbouring  villages. 

So  long  as  the  heptarchic  kingdoms  lasted,  each  having  its  ^®t^*^ 
own  witenagemot,  there  was  no  attempt  at  general  organisation  only  unity. 
even  for  cases  of  the  greatest  emergency,  except  the  eccle- 
siasticaL     The  provincial  or  family  tie  was  as  strong  as  ever, 

1  See  the  prologues  to  the  Laws  of  Wihtned  and  Ini. 

'  For  example,  in  a.d.  1051,  when  Godwin  was  exiled:  'Rex  in  suo 
concilio  et  omnis  exeroitus  unanimi  consensu ....  decreverunt.'  flor. 
Wig.  A  J).  105 1. 

'  Freeman,  Norm.  Conq.  i.  103,  and  Appendix  Q,  thinks  that  '  every 
freeman  retained  in  theory  the  right  of  appearing  in  the  Assembly  of  the 
kingdom';  and  adds,  'expressions  are  found  which  are  quite  enough  to 
show  that  the  mass  of  the  people  were  theoretically  looked  on  as  present 
in  the  national  Assembly,  and  as  consenting  to  its  decrees.'  Most  of  the 
passages  quoted  in  fetvour  of  this  opinion  refer  to  the  occasions  on  which 
a  king  was  elected,  or  laws  promulgated.  Kemble,  Saxons,  ii.  339,  fur- 
nishes similar  quotations  from  charters :  Cod.  Dipl.  Ixxiii,  '  cum  praesentia 
populationis  * ;  codxiv,  *  tota  populi  generalitate ' ;  mciii,  *  tota  plebis  gene- 
ralitftte.'  He  sums  up  thus,  *  WheUier  expressions  of  this  kind  were  in- 
tended to  denote  the  actual  presence  of  the  people  on  the  spot ;  or  whether 
poptUui  is  used  in  a  strict  and  technical  sense,  that  sense  which  is  confined 
to  those  who  enjoy  the  full  franchise,  those  who  form  part  of  the  voX/revfio, 
or  finally,  whether  the  assembly  of  the  witan  making  laws  is  considered 
to  represent  in  our  modem  form  an  assembly  of  the  whole  people,  it  is  clear 
that  the  power  of  self-government  is  recognised  in  the  latter.*     Ibid.  340. 

*  Such  was  the  case  in  the  shiremoot.  Cod.  Dipl.  mcxxix,  where  all  the 
people  who  stood  around  cried  out,  *  Sy  hit  swa.  Amen,  Amen.*  Kemble, 
Saxons,  ii.  338. 
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and  although  the  gens  Anglorum  had  learned  to  recognise  itself 
under  one  cpUective  name  as  early  as  the  time  of  Augustine, 
it  was  only  on  the  ancient  lines  that  any  power  of  organisation 
was  developed  until  the  church  was  strong  enough  to  form  a 
national  union.  The  kings  met  occasionally  for  alliance  or  for 
arhitration ;  for  some  great  purpose,  such  as  the  choice  of  a 
primate  ^ ;  but  the  nation  met  only  in  the  ecclesiastical  councils, 
which  were  held  with  some  frequency,  from  the  days  of  Theo- 
dore to  those  of  Athelstan,  quite  apart  from  and  independently 
of  the  witenagemots  of  the  several  states.  As  occasionally  Uie 
kings,  and  frequently  the  ealdormen,  of  different  kingdoms 
attended  these  assemblies,  and  as  they  were,  like  other  courts, 
useful  for  the  witnessing  of  acts  which  required  powerful  attest- 
ation and  general  promulgation,  the  nation  learned  from  them 
the  benefit  of  common  action.  Another  powerful  help  in  the 
same  direction  must  have  been  the  ascendency,  during  the  whole 
of  that  period,  of  some  one  great  prince,  who  by  war  or  alli- 
ances exercised  an  overwhelming  influence  over  the  rest.  Such 
a  position  was  occupied  after  the  middle  of  the  seventh  century 
by  the  kings  of  Northumbria,  during  the  eighth  by  those  of 
Mercia,  and,  after  the  rise  of  the  West  Saxon  power,  by  Egbert 
and  his  successors.  But  the  existence  of  this  hegemony,  whether 
or  no  its  possessor  bore  the  title  of  Bretwalda,  was  not  accom- 
panied by  unity  of  organisation  or  even  by  any  act  of  con- 
federation. 

In  the  Frank  kingdom,  if  we  may  accept  the  testimony  of 
Adalhard  to  the  existence  of  the  rule,  some  shadow  of  the  double 
council  of  the  Qermania  seems  to  have  been  preserved  \   Charles 


^  Bede,  H.  E.  iii.  29  :  '  Reges  Angliae  nobilissimi,  Oswiu  provindae  Nor- 
danhymbrorum  et  Ecgberct  Cantuarionim,  habito  inter  se  consilio,*  &c. 
Many  instances  of  deliberation  between  the  kings  preparatory  to  the  re- 
ception of  Christianity  may  be  found  in  Bede.  A  clear  example  of  mora 
general  deliberation  is  furnished  by  Bishop  Waldhere,  in  his  letter  to  Briht- 
wald  (Councils,  &o.  iii.  174) :  *  Ante  paucos  autem  dies  hoc  plaoitum  com- 
muni  consensione  condixenmt,  ut  in  idus  Kalendarum  Octobrium,  in  looo 
qui  dicitur  Breguntford  omnes  advenissent  reges  ambarum  partium,  epi- 
scopi  et  abbates  judloesque  reliquos,  et  inibi  adimato  oonsilio  omnium 
dissimultatum  causae  determinarentur.' 

'  *  Consuetudo  autem  tunc  temporis  erat  ut  non  saepius  sed  bis  in  anno 
placita  duo  tenerentur.     Unum  quando  ordinabatur  status  totius  regni  ad 


Digitized  by 


Google 


VI.]  The  Witenagemot,  123 

the  Qreat  beld  two  creat  annual  assemblies  of  bis  people,  one  in  The  spring 

...  .  andautumn 

May  at  the  Campns  Madius,  which  Pippin  had  substituted  for  gathering. 
the  Campus  Martins  of  the  Merovingians ;  and  another  in  the 
autumn.  The  spring  meeting  was  attended  by  the  majores, 
optimates,  and  seniores,  and  held  at  the  same  time  with  the 
great  military  levy,  the  assembly  of  the  people  in  arms.  The 
autumnal  one  comprised  the  royal  counsellors  only,  and  answered 
nearly  to  the  witenagemot  ^  But  although  these  assemblies 
afford  a  superficial  parallel  with  the  system  sketched  by  Tacitus, 
the  functions  of  the  principes  and  the  plebs  were  interchanged : 
in  the  first,  the  optimates  were  assembled  'propter  consilium 
ordinandum ';  the  minores  were  allowed  to  be  present  '  ad  con- 
silium suscipiendum,'  sometimes  also  'pariter  tractandum,'  but 
not  as  of  old  to  give  authority  to  the  determinations  of  the 
lords.  It  was  in  the  autumn  council,  to  which  only  the  seniores 
and  chief  counsellors  were  admitted,  that  the  policy  of  the 
ensuing  year  was  settled. 

Without  denying  that  occasionally  an  Anglo-Saxon    king  Qa^tioii  as 
might  call  together  his  witan,  and  hold  his  military  review  at  lar  practice 
the  same  time,  it  may  be  generally  concluded  that,  if  such  had 
been  the  rule,  some  evidence  would  have  been  forthcoming.     Of 
anything  like  the  Campus  Madius  there  is  no  trace :  but  very 
many  of  the  dated  charters  of  the  period  were  issued  in  the 

anni  vertentis  spacium,  qnod  ordinatum  nulliu  eventus  rerum,  nisi  summa 
necessitas  quae  similiter  toto  regno  inoumbebat,  mutabatur.  In  quo  pladto 
generalitas  universorum  majorum  tarn  clericorum  quam  laicorom  conve- 
niebat;  seniores  propter  consilium  ordinandum,  minores  propter  idem 
consilium  suscipiendum  et  interdum  pariter  tractandum,  et  non  ex  po- 
tentate, sed  ex  proprio  mentis  intellectu  vel  sententia,  con€rmandum.  Cae- 
temm  autem  propter  dona  generaliter  danda  aliud  placitum  cum  senioribus 
tantum  et  praecipuis  consiliariis  habebatur ;  in  quo  jam  futuri  anni  status 
tractari  incipiebatur,  si  forte  talia  aliqua  se  praemonstrabant,  pro  quibus 
necesse  erat  praemeditando  ordinare,  si  quid  mox  transacto  anno  priore 
incumberet  pro  quo  antidpando  aliquid  statuere  aut  providere  necessitas 
easet.'  Adalhard  (ap.  Hincmar),  oc.  39,  30.  On  the  interpretation,  see 
Waitz,  D.  y.  G.  iii.  465  sq.;  Kemble,  Saxons,  ii.  187-19T.  The  Capitu- 
lary of  Pippin  (Baluze,  i  1 19),  $  4,  orders, '  ut  bis  in  anno  tynodus  fiat,'  on 
Miurch  I  and  Oct.  i,  in  the  king's  presence :  the  ecclesiastical  assembly  was 
thus  in  strict  analogy  with  the  general  one. 

^  There  are  difficulties  in  harmonising  Adalhard*B  account  with  historical 
data ;  but  the  principle  enunciated  in  it  is  the  only  important  question  as 
iUustrating  early  practice.    See  Waitz,  D.  Y.  G.  iii.  465. 
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autumn  ^ ;  and  it  is  by  no  means  improbable  that  the  reception 
of  annual  presents^  after  harvest,  which  was  a  regular  part  of 
the  agenda  of  the  Frank  court,  may  have  caused  a  similar  meet- 
Three  great  ing  in  the  early  kingdoms.  As  we  approach  the  Conquest,  it 
courts.  seems  more  probable  that  the  great  courts  were  held  as  they 
were  by  William  the  Conqueror,  at  Easter,  Whitsuntide,  and 
Christmas  ^;  and  that  the  deliberations  of  the  witan  took  place 
in  them.  Such  courts  would  account  for  large  gatherings  of 
the  people  who,  although  without  organisation,  might  be  re- 
garded as  representing  the  nation  at  large  ^ 
Memberaof  52.  The  members  of  the  assembly  were  the  wise  men,  the 
gemot.  sapientes,  witan ;  the  king,  sometimes  accompanied  by  his  wife 
and  sons;  the  bishops  of  the  kingdom,  the  ealdormen  of  the 
shires  or  provinces,  and  a  number  of  the  king's  friends  and 
dependents.  These  last  generally  describe  themselves  as  mini- 
8tri,  king's  thegns,  and  numbered  amongst  themselves  no  doubt 
the  chief  officers  of  the  household,  and  the  most  eminent  of  the 
persons  who,  in  the  relation  of  gesith  or  coTues  to  the  king,  held 
portions  of  folkland  or  of  royal  demesne,  and  were  bound  to 
him  by  the  oath  of  fealty.  These  ministri  answer  roughly  to 
the  antrustions  and  vassi  of  the  Frank  court ;  but  the  term  is  a 
very  general  one,  and  perhaps  embraced  others  than  the  sworn 
dependents  of  the  king^    Occasionally  a  prae/ecttis  or  gere/a 

*  See  Cod.  Dipl.  Ixxix,  Nov.  24:  xcvii,  Sept.  39:  cxl,  Sept.  2a:  cxc, 
Aug.  6  :  cxcvi,  Aug.  i  :  cci,  Nov.  2$  :  ccxvi,  Sept.  ao :  ccxviii,  Sept.  30  : 
ccxxvii,  Aug.  a8 : — the  later  charters  are  seldom  dated,  and  the  dating 
of  such  documents  generally  weakens  rather  than  confirms  their  claims  to 
genuineness.  The  ecclesiastical  councils  were  mostly  held  in  autunm  ;  that 
of  Hertford  on  Sept.  24, 673  :  in  this  an  annual  council  on  the  ist  of  August 
at  Clovesho  was  ordered.  The  council  of  Hatfield  was  Sept.  17,  680 :  that 
of  Berghamsted  on  the  6th  of  Rugem  or  August  (Schmid,  Gesetze,  p.  15)  : 
that  of  Brentford,  Oct.  16,  705  :  that  of  Clovesho,  July,  716  :  another  at 
Clovesho,  Sept.  747  :  one  at  Pincahala,  Sept.  a,  787  :  one  at  Aclech,  Sept. 
29,  788  :  the  great  council  of  Clovesho,  Oct.  6-1  a,  803 :  and  that  of  Chelsea, 
July  a  7,  81*6.     (See  Councihi,  &c.  iii.) 

'  Annual  presents  were  offered  also  at  the  spring  gathering;  but  the 
autumn  must  have  been  the  most  natural  time.  Instances  of  both  are 
given  by  Waitz,  D.  V.  G.  iii.  479. 

^  '  Easter  and  Christmas  were  usual  times  for  the  meetings  of  the  witan.' 
Kemble,  Saxons,  ii.  191.  Documents  are  dated  at  Easter,  Cod.  Dipl.  cxciv, 
oclxx,  cclxxi,  &c. :  at  Christmas,  cciii,  ccxxxii  (Egbert),  ccxlvii,  ccxlviii, 
ccxlix  :  at  liVhitsuntide,  ccxvii,  &c.  *  Kemble,  Saxons,  ii.  237-240, 

'  Kemble,  Saxons,  ii.  195-197,  thinks  that  the  miDistri  of  the  charters 
may  many  of  them  have  been  sherifis,  which  is  quite  possible ;  but  he  goes 


Digitized  by 


Google 


VI.]  TAe  Members  of  ike  Witenagemot.  125 

appears  in  the  early  charters ;  he  is  probably  the  heah-gerefa 

or  hicrh-steward  of  the  household^:  the  ealdormen  appear  under  Classes  of 

\  1.    -I  .    T       .     .         t       members, 

the  variable  title  of  prmceps  or  dux,  applied  indiscrmunately : 

now  and  then  the  names  of  the  bishops  are  followed  by  that  of  an 

abboty  who  may  have  been  the  king's  chaplain  or  the  predecessor  of 

the  later  chancellor,  as  the  heah-gerefa  might  be  of  the  justiciar. 

Under  the  later  kings,  a  considerable  number  of  abbots  attest  the 

charters,  a  fact  which  may  be  ascribed  either  to  the  increased  power 

of  the  monasteries,  or  to  the  advance  in  secular  importance  of 

the  ecclesiastical  body  generally,  after  the  reign  of  Athektan. 

The  number  of  the  witan  was  thus  never  very  large.  The  Nmnberof 
Mercian  charters  of  the  reign  of  OflGa  fiimish  us  with  an  enu-  ewly  times, 
deration  of  all  the  members  who  could  be  ranged  under  the 
beads  already  mentioned,  and  may  be  taken  as  acts  of  the 
most  completely  organised  assemblies,  the  Kentish  and  West 
Saxon  charters  being  as  a  rule  very  scantily  attested.  These 
documents  are  witnessed  by  the  five  Mercian  bishops,  five,  six, 
or  seven  ealdormen,  principes  or  duces,  and  a  number  of  ministri 
about  equal  to  that  of  each  of  the  other  classes'.  The  list  of 
bishops  is  certainly  exhaustive,  for  Mercia  contained  only  five 
dioceses  :  the  list  of  ealdormen  is  probably  as  complete,  for  the 
names  recur  in  all  the  charters  of  OfiEia;  and  the  whole  number  of 
persons  who  bore  the  title  during  his  reign  is  not  much  more 
than  a  dozen.  The  list  of  ministri  is  more  variable,  but  they  are 
still  a  very  Limited  body,  and,  on  the  analogy  of  the  bishops  and 
ealdormen,  must  have  been  exhaustively  enumerated ;  nor  is  it  to 
be  supposed  that  the  king  would  venture  to  outnumber  by  hts 
own  nominees  the  national  officers,  lay  and  clerical,  who  formed 
the  older  and  more  authoritative  portion  of  the  council. 

The  witenagemots  of  Athelstan  and  Edgar  are  of  course  much  timber 
more  numerous,  but  only  in  proportion  to  the  increased  size  of  later  kings. 
the  realm.     The  whole  tale  of  the  bishops  and  ealdormen  are  Number  of 
easily  identified,  but  the  number  of  ministri  is  variable,  and  the 

too  far  when  he  argues  £rom  Athelstan,  vi.  10,  that  all  the  sherifb  were 
present  eren  at  a  particular  witenagemot. 

^  The  Northumbrian  highreeves  probably  answered  to  the  sherififa  of  the 
other  kingdoms.     Robertson,  Essays,  p.  177. 

*  See  Cod.  Dipl.  cxxi,  cxxii,  cxxxi,  (five  bishops,  seven  abbots  and 
8iz  ealdormen);  czzxvii,  (five  bishops,  one  abbot,  seven  principes  and 
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abbots  form  occasionally  a  formidable  addition.  In  a  witenagemot, 
held  at  Luton  in  November  A.D.  93  P,  were  the  two  archbbhops, 
two  Welsh  princes,  seyenteen  bishops,  fifteen  ealdormen,  ^ve 
abbots,  and  fifty-nine  ministri.  In  another,  that  of  Winchester 
of  A.D.  934*,  were  present  the  two  archbishops,  four  Welsh  kings, 
seventeen  bishops,  four  abbots,  twelve  ealdormen,  and  fifty-two 
ministri  These  are  perhaps  the  follest  extant  lists.  Of  Edgar^s 
witenagemots,  the  one  of  a.d.  966  contained  the  King's  mother, 
two  archbishops,  seven  bishops,  five  ealdormen,  and  fifteen 
ministri^ ;  and  tins  is  a  fair  specimen  of  the  usual  proportion. 
increaMin  It  is  clear  that  as  the  feudal  principle  grew  stronger  the  number 
of  ministri.  of  king's  thegus  must  have  largely  increased,  and  as  their  power 
became  preponderant  in  the  assembly,  the  royal  authority  be- 
came supreme  in  the  country  at  large  ;  the  office  of  ealdorman 
also  b^an  at  this  period  to  be  held  chiefly  by  persons  connected 
with  the  king's  kin.  A  further  inference  may  be  drawn  from  the 
attestations  of  the  charters.  They  are  most  of  them  those  of  the 
bishops  and  ealdormen,  whose  local  duties  would  keep  them 
generally  distant  from  the  court.  The  charters  are  therefore  not 
the  acts  of  a  standing  council  of  the  king,  or  of  casual  gatherings 
of  his  nobles,  but  evidences  of  assemblies  regularly  constituted, 
and  probably,  for  the  paucity  of  exact  dates  prevents  us  from 
being  certain,  held  at  fixed  times  and  places. 
Proceed-  53.  The  part  taken  by  the  witan  in  the  transaction  of  business 

^^ena-  was  full  and  authoritative.  Bede  gives  an  account  of  the  North- 
umbrian council  which  received  Christianity,  and  represents 
the  king  as  consulting  his  princes  and  counsellors  one  by  one : 
each  declares  his  mind;  and  the  king  decides  accordingly*. 
Eddius  describes  the  assemblies  in  which  Wilfrid  was  banished 
and  recalled;  accusation,  defence  and  sentence  &11  into  their 
regular  order ;  the  bishops  and  ealdormen  speak,  and  the  king 
or  ruling  ealdorman  pronounces  the  determination,  'haec  est 
voluntas  r^is  et  principum  ejus*.'     With  these  exceptions  we 

two  duces) ;  oxxxviii,  (four  bishops  aud  four  ealdormen) ;  czl,  clii,  cliii, 
&c.  &o.  ^  Cod.  Dipl.  oodiil. 

*  Ibid,  ccelxiv.  See  also  mcvii.  Kemble  says  that  the  lai^g^  number 
given  is  106.    Saxons,  ii.  200  ;  Grneist,  Self-govemment,  i.  49. 

»  Cod.  Dipl.  dxnii.  *  Bede,  H.  E.  ii.  13. 

'  Eddius,  c.  lix.  (ed.  Gale,  p.  86.) 
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have  not  at  any  period  much  material  evidence  to  show  the  order 
of  deliberation ;  most  of  the  early  councils  in  which  speeches  and 
votings  are  recorded  being  ecclesiastical.  The  cleigy  were  no  Independ- 
doubt  very  influential,  and  the  great  ealdormen,  if  we  mayoim^and 
judge  by  their  action  under  Edred  and  Edwy,  were  not  less 
independent.  Under  Edward  the  Confessor,  Godwin  and  Leofnc 
are  able  to  sway  the  policy  of  the  sovereign,  or  to  neutralise  each 
other's  influence.  It  may  be  presumed  that  in  the  early  stages 
and  under  the  weaker  sovereigns,  the  determinationVas  elicited  by 
bond  fide  voting.  And,  under  the  stronger  and  later  kings,  it  was 
decided  by  the  sovereign  himself,  as  he  chose  to  follow  or  to  thwart 
the  policy  of  his  leading  adviser.  But  we  have  Httle  more  than 
conjecture  and  analogy  to  guide  us.  It  is  rarely  that  even  the 
Frank  kings  are  described  as  acting  under  the  constraint  of  their 
people*:  the  days  of  Ethelred  the  Unready,  and  even  of  Edward 
the  Confessor,  can  scarcely  be  appealed  to  as  giving  the  normal 
condition  of  the  relations  of  king  and  council ;  nor  is  it  until  the 
reign  of  Henry  II  that  we  find  any  historical  data  as  to  deliber- 
tions  in  which  the  king  does  not  get  his  own  way. 

The  formula  however  by  which  the  co-operation  of  the  witena-  Cotmsel  and 
gemot  was  expressed  is  definite  and  distinct^  The  laws  of  Ini  the  witan. 
are  enacted  '  with  the  counsel  and  teaching  of  the  bishops,  with 
all  the  ealdormen  and  the  most  distinguished  witan  of  the 
nation,  and  with  a  large  gathering  of  God*s  servants';'  those  of 
Wihtraed  are  decreed  *  by  the  great  men  with  the  suffrages  of  all, 
as  an  addition  to  the  lawful  customs  of  the  Kentish  people*.' 
Alfred  issues  his  code"  with  the  counsel  and  consent  of  his  witan ; 
Athelstan  writes  to  the  reeves  with  the  counsel  of  the  bishops* ; 
at  Exeter  the  witan  decree  with  the  counsel  of  the  king,  and  the 
king  with  theirs^.    Edmund  before  he  legislates  has  deliberated' 

*  As  for  example,  when  the  host  compelled  King  Clothair  to  go  to  war , 
DfuUiDg  down  his  tent  and  loading  him  with  aboae.  Greg.  Turon.  iv.  14  ; 
Waita,  D.  V.  G.  ii.  146. 

*  The  legifllative  authority  of  the  witan  is  the  subject  of  Kemble's  second 
oanon,  Saxons,  ii.  205.  '  llie  witan  deliberated  upon  the  making  of  new 
laws  which  were  to  be  added  to  the  existing  folkright,  and  which  were  then 
promulgated  by  their  own  and  the  king*s  authority.' 

•  Schmid,  Gesetse,  p.  a  I.  *  Ibid.  p.  15.  •  Ibid.  p.  69. 

•  Ibid.  pp.  ia6,  127.    '  Ibid.  pp.  150, 153.    •  Ibid.  pp.  173, 173,  177. 
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with  the  counsel  of  his  witan,  both  ecclesiastical  and  secular. 
Edgar  ordains  with  the  counsel  of  his  witan  in  praise  of  Gt>d, 
and  in  honour  of  himself  and  for  the  behoof  of  all  the  people  ^ 
Ethelred  and  his  witan  issue  ordinances  at  Woodstock^ ;  Canute 
at  Winchester  with  the  counsel  of  his  witan'. 

Examples  of      Such  in  fact  was  the  traditional  theory  of  all  the  German  races. 

the  German  The  Burgundian  laws  are  stated  to  be  issued  by  Gundebald  '  ex 

laws* 

tractatu  nostro  et  communi  omnium  yoluntate,*  and  are  signed 
by  thirty-two  comites^.  The  SaJian  laws  had  been  settled  by  the 
Franks  and  their  proceres  before  they  were  repromulgated  by 
Clovis  and  Charles* ;  those  of  the  Lombards  were  issued  by 
Kotharis,  *cum  primatibus  meis  judicibus';'  those  of  the 
Alemannians  are  reissued  by  King  Clothair  with  his  princes, 
thirty-three  bishops,  thirty-four  duces,  and  sixty-two  comites, 
*vel  caetero  populo'/  The  Bavarian  laws  are  re-enacted,  re- 
formed, and  augmented,  '  apud  regem  et  principes  suos  et  apud 
cunctum  populum  \* 
ftMk  la  ^^  Capitularies  of  the  Merovingian  kings  of  Neustria,  who  to 

a  certain  extent  aped  Roman  forms  and  ruled  mainly  over  a 
conquered  population  of  Romanised  Gauls,  are  more  distinctly 
imperative;  but  Childebert  of  Austrasia  declares,  before  he 
issues  his  'decretio,'  that  he  has  treated  of  the  matter  with 
his  optimates^.  And  when  the  Austrasian  influence  becomes 
supreme,  the  form  reverts  at  once  to  the  ancient  type.  Carloman 
ordains  'per  consilium  sacerdotum  et  optimatum ^° ; '  Pippin 
*cum  consensu  episcoporum  sive  sacerdotum  vel  servorum  Dei 
consilio ;  sive  comitum  et  optimatum  Francorum "  ; '  Charles 
the  Great  augments  the  Lombard  laws  as  emperor,  king  of  Italy  ^ 
and  conqueror  ^^,  but  his  Capitularies  are  the  result  of  synodical 
deliberation  often  expressed  and  generally  implied.     The  suc- 

'  Sohmid,  Gesetze,  pp.  184^187.  '  lUd.  pp.  198,  199. 

•  Ibid.  pp.  250,  351.  *  lindenbrog,  p.  267 ;  Candani,  iv.  13,  14. 

•  Lindenbrog,  pp.  313,  314;  Cancdani,  ii.  10,  13,  15,  lai. 

•  Ganoiani,  i.  63.  ^  Lindenbrog,  p.  363  ;  Canciani«  ii  323. 

'  Lindenbrog,  p.  399;  Candam,  ii.  290  ;  Baluze,  i.  18.  In  aU  these 
cases  the  Codes  are  republications  of  national  laws,  for  the  attestation  of 
which  the  witness  of  the  wise  would  be  absolutely  necessary. 

•  Baluze,  i.  11  (A.D.  595).  "  Ibid.  i.  103  ;  Karloman,  c.  i.  §  i. 
"  Baluze,  i.  133.  »  IMd.  i.  247. 
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ceeding  Karolingianfl  acknowledge  almost  always  the  counsel  and  Counsel  and 

oonsont  in   ' 
consent  of  their  optimates,  in  a  way  remarkably  contrasted  with  legialfttion. 

the  legislation  of  the  third  race,  and  with  the  principles  of  the 
imperial  system  which  they  imagined  themselves  to  represent. 
Instead  of  '  quod  principi  placuit  legis  habet  yigorem/  Charles 
the  Bald,  in  the  famous  Edictum  Pistense,  enunciates  the  doctrine 
that  *  lex  consensu  populi  fit  et  constitutione  regis  ^/  the  consent 
of  the  people  being  sought  not  merely  in  the  assembly  of  the 
chiefs  but,  as  we  have  seen,  in  the  acceptance  by  the  maUvs. 

The  laws  in  the  enactment  of  which  the  witenagemot  joins  are  Bodesiasti- 
not  merely  secular  ones :  the  ecclesiastical  legislation  of  Ini,  the  witena- 
Alfred,  Ethelred  and  Canute  is,  equally  with  the  temporal,  trans- 
acted with  the  counsel  of  the  witan.  The  great  influence  exercised 
by  the  bishops  and  other  ecclesiastics  in  the  assembly  may  account 
for  the  fact  that  no  jealousy  of  this  legislation  appears  during 
this  long  period.  Even  the  more  distinctly  ecclesiastical  as- 
semblies which,  like  the  councils  of  Clovesho*  and  the  synod  of 
London  under  Ring  Edmund  \  issued  canons  and  spiritual  dooms 
of  their  own,  admitted  the  great  counsellors  of  the  kingdoms  to 
their  sittings,  and  allowed  their  acts  to  be  confirmed  by  lay  sub- 
scription. That  in  both  cases  the  spiritual  witan  prepared  the 
enactments,  in  the  initial  as  well  as  in  the  final  form,  there  can 
be  no  question ;  but  it  would  be  unsafe  to  argue  with  reference 
to  the  spiritual  dooms  of  the  general  witenagemots,  that  this 
participation  of  the  lay  witan  was  admitted  simply  to  give  public 
or  legal  ratification  to  the  resolutions  of  the  clergy.  It  is  more 
probable  that  in  this,  as  in  the  action  of  the  folkmoots,  the 
distinction  between  spiritual  and  temporal  authorisation,  as  also 
between  moral  or  religious  and  legal  obligation,  was  very  lightly 
drawn.  The  Legatine  Councils  of  a.d.  787  *,  which  in  their  very 
nature  were  entirely  ecclesiastical,  were  attended  by  kings  and 
ealdormen  as  well  as  by  bishops  and  abbots,  and  must  therefore 

1  Baluze,  iL  120.  Edict.  Pistense,  §  6. 

'  Council  of  Cloveeho,  a.d.  747 :  *  Anno  autem  regn!  Aedilbaldi  regis 
Merciorum,  qui  tunc  aderat  cum  auis  prindpibus  ao  ducibus,  zzxii^.' 
Councils,  &c.  iii  36a. 

*  Sckmid,  Gcsetze,  pp.  17  a,  173.    Edmund,  i.  I.  preamble. 

*  Coundls,  &c.  iii  447-461  • 


Digitized  by 


Google 


i^o  Constitutional  History.  [chap. 

be  numbered  amongst  true  witenagemots.  Amongst  the  ecdesi- 
astical  articles  which  come  most  naturally  within  the  scope  of 
secular  confirmation,  are  the  enforcement  of  Sunday  and  festival 
holydays,  the  payment  of  tithe,  the  establishment  of  the  sanctity 
of  oaths,  of  marriage  and  of  holy  orders,  all  of  them  frequent 
matters  of  early  legislation  ^. 
Consent  of  54.  A  second  class  of  subjects  submitted  to  these  councils,  of 
TOTniffFuits  which  we  have  abundant  documentary  eyidence,  concerns  the 
transfer  of  lands  \  and  especially  the  grants  made  by  charters 
which  turn  folkland  into  bookland.  It  is  not  necessary  to  suppose 
that  every  transfer  of  land  required  the  assent  of  a  court  of  law, 
although  it  might  be  necessary  that  it  should  be  conducted  under 
a  certain  form  and  before  witnesses;  that  form  being  sym- 
bolical, before  as  well  as  after  the  use  of  charters  for  the  purpose. 
Still,  in  cases  where  a  large  grant  of  private  estate  was  made 
by  a  powerful  person,  to  the  possible  detriment  of  his  heirs,  the 
confirmation  of  the  gift  might  be  sought  in  the  witness  of  the 
witenagemot  and  even  by  a  ratification  under  their  hand  and 
that  of  the  king.  And  this  was  no  doubt  the  reason  why  so 
many  monastic  charters  of  confirmation  passed  under  the  eye  of 
this  assembly.  But  where  folkland  was  turned  into  bookland,  that 
is,  where  a  grant  was  made  by  which  the  land  given  was  released 
from  the  obligations  of  folkland  and  made  alodial  or  heritable 
for  ever,  the  consent  of  the  nation,  the  owner  of  the  folkland, 
was  imperatively  necessary.  In  such  cases  the  king  who  makes 
the  grant  states  that  it  is  done  with  the  advice  and  consent  of 
the  principes'.      The  subscribing  witnesses  are  of  course  the 

^  Eemble'g  seyenth  canott«  Saxons,  !i.  2aa :  '  The  king  and  the  witan  had 
also  power  to  regulate  ecclesiastical  matters,  appoint  fiksts  and  festivals,  and 
decide  upon  the  levy  and  expenditure  of  ecclesiastical  revenue.'  Of.  Gneist, 
Self-government,  i.  44. 

*  Kemble*s  tenth  canon,  Saxons,  ii.  325:  *The  witan  possessed  the 
power  of  recommending,  assenting  to,  and  guaranteeing  grants  of  land,  and 
of  permitting  the  conversion  of  folkland  into  bookluid^  and  vice  vers^.' 
See  also  i.  305. 

*  This  is  the  case  in  a  very  lars^  proportion  of  charters ;  e.  g.  that  of 
Ceolwulf  of  Mercia  to  Archbishop  Wulfred  in  A  J).  833  ;  •  Actum  est . . .  cum 
consensu  et  consultu  episcoporum  meorum  ac  principum  quorum  nomina 
adnotata  tenentur  &c.*  God.  Dipl.  ocxvii.  Egbert*s  grant  to  Shaftesbury  : 
*  Ego  Eqgbertus  gratia  Dei  Ocddentalium  Saxonum  rex,  cum  consensu  et 
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prindpeB  whoee  counsel  and  consent  are  rehearsed  in  the  body  of  Bxampies. 
the  grant,  and  who  were  the  witenagemot  in  session.  It  is  with 
such  a  form  that  Ethelwnlf  added  twenty  hides  of  land  to  his 
own  inheritance  in  A.D.  847  ^ ;  and  in  the  great  majority  of  royal 
grants  the  circumstances  were  the  same.  Occasionally  a  king 
made  a  grant  out  of  his  private  estate  with  like  formality ;  the 
necessity  for  counsel  and  consent  in  such  cases  arising  probably 
fix)m  the  immunities  which  formed  part  of  the  grant*.  "Where 
the  witness  of  a  select  body  of  freemen  was  necessary  even  for 
the  sale  of  cattle,  it  cannot  be  regarded  as  improbable  that  in 
the  case  of  land  also  security  would  be  sought  by  publicity 
quite  as  much  as  by  careful  performance  of  the  legal  routine. 
That  the  great  majority  of  the  charters  are  gifts  to  churches 
may  show  that,  notwithstanding  the  pious  liberality  of  the  period, 
such  endowments  required  special  guarantees ;  in  most  other 
transfers  where  neither  folkland  nor  any  prominent  public  right 
was  concerned,  the  transaction  would  be  completed  by  a  ^  livery 
of  seisin '  in  the  presence  of  the  neighbours.  In  the  greater  gifts  Pablidfy , 
the  witenagemot  occupies  an  analogous  position  to  that  held  by  thus, 
the  townsmen  when  they  admit  the  new  comer  to  his  share  in  the 
common  land.  The  gift  of  a  king  to  one  of  his  courtiers'  would 
require  the  same  security  and  publicity  as  a  grant  to  a  church ; 
both  would  be  very  liable  to  be  resumed.  That  the  participa- 
tion of  the  witan  in  royal  grants  had  any  connexion  with  the 
supposed  right  of  the  comites  to  limit  the  liberality  of  their  prin- 
ceps  is  a  theory  that  cannot  bear  investigation  for  a  moment*. 
The  members  of  the  witenagemot  whose  consent  is  generally  re- 
hearsed^ the  ealdormen  and  bishops,  did  not,  as  ealdormen  and 
biihops,  stand  in  the  relation  of  comites  to  the  king;  it  is  far  more 
in  concert  with  history  to  understand  these  acts  as  based  on  the 

oonmrani  oooiilio  episooporara  et  prindpum  meoram  ao  totiiiB  plebia  meae 
seniorum,  hanc  testimonii  cartulam  consoribere  juasi.'    Ibid,  ccxxiii. 

>  Kemble,  C.  D.  oclx ;  a  similar  act  of  Offii  is  mentioned,  ibid.  nndz. 
Edgar  also  (ibid,  mcczlv)  takes  an  estate  of  five  hides  and  frees  it,  with  the 
attestation  bat  without  Uie  expressed  counsel  and  consent  of  the  witan. 

'  E.  g.  Ethelwulf  in  A.D.  841 :  '  dabo  et  concedo  Beommodo  Hrobensls 
ecclesiae  episcopo  aliquam  partem  terrae  juris  mei . . .  cum  oonsilio  et 
lioentia  episcoporum  et  prinoipum  meorum.* 

'  E.  g.  Cod.  Dipl.  mcoxlvi,  ocliii 

«  Kemble,  G.  D.  L  prel  pp.  di^v  eq. 
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ancient  right  of  the  community  to  regulate  all  changes  of  owner- 
ship which  affected  their  own  body.     This  principle  of  course 
applies  primarily  and  necessarily  to  conversions  of  public  land 
into  private  estate. 
Judioud  55.  The  witenagemot  was,  further,  a  court  of  justice,  although 

POWOT  Oil  Tn^  •  ^ 

witena-  only  in  the  last  resort,  or  in  cases  in  which  the  parties  concerned 
were  amenable  to  no  other  than  the  royal  jurisdiction^.  They 
decided  suits  and  tried  criminals.  Of  the  contentious  jurisdic- 
tion there  are  sufficient  proofs  in  the  charters';  the  chroniclers 
furnish  less  abundant,  but  not  less  satisfactory,  proof  of  the 
exercise  of  a  criminal  judicature  also.  The  witenagemot  of 
Northumbria  condemned  Wilfrid  to  imprisonment  and  exile  in 
the  seventh  century' :  Elfric,  Ethelweard,  Sw^n,  and  Alfgar 
were  outlawed  by  like  assemblies  in  the  eleventh^ :  and  even  in 
Norman  times  the  Anglo-Saxon  chronicler  does  not  find  a  better 
name  for  the  court  of  the  justiciar  that  hanged  forty-four  thieves 
at  Hundehoge  in  a.d.  i  124,  than  '  gewitenemot^'  The  criminal 
jurisdiction  was*much  the  same  under  Edward  the  Confessor  as 
it  had  been  in  the  days  of  Tacitus.  The  king  and  witenagemot 
may  be  said  to  have  possessed  a  supreme  jurisdiction  '  over  all 
persons  and  over  all  causes,'  although  from  the  nature  of  the 
case  it  may  not  have  been  frequently  exercised.  The  sentence  of 
outlawry  issued  so  often  in  the  struggle  between  the  houses  of 
Leofric  and  Qodwin  may  stand  as  the  best  illustration^ 

1  Kemble's  twelfth  canon,  Saxons,  ii  220  : '  The  witan  acted  as  a  sapreme 
ooort  of  justice  both  in  civil  and  in  criminal  causes.'  The  eleventh  (Ibid, 
ii.  3a8),  *  The  witan  possessed  the  power  of  adjudging  the  lands  of  offenders 
and  intestates  to  be  forfeit  to  the  king.* 

*  Examples  will  be  found  in  Cod.  Dipl.  ccxx,  ocxlv,  mcclviil ;  many  of 
the  earlier  and  more  interesting  suits  were  decided  by  arbitration  in  the 
ecclesiastical  councils,  which  were  to  a  certain  extent  international  and 
cannot  be  regarded  as  simple  witenagemots ;  e.  g.  Cod.  Dipl.  clxxxvi,  ocxix. 

»  Eddius.  V.  Wilfr. 

*  Chron.  Sax.  A.D.  1020,  1051,  1055.  Cod.  DipL  moccxii :  'synodale 
concilium  ad  Cymeceastre  universi  optimates  mei  simul  in  unum  convene- 
runt  et  eundem  Elfricum  majestatis  reum  de  hac  patria  profiigum  expule- 
runt  et  universa  ab  illo  possessa  mihi  jure  possidenda  omnes  unanimo 
consensu  decreverunt.'  So  Leofsin  was  condemned  by  the  sapientes  for  the 
murder  of  Aefic  the  high  reeve.  Cod.  Dipl.  docxix;  Chr.  Sax.  aJ).  looa. 

'  Chron.  Sax.  a.d.  1124. 

*  The  cases  of  grant  of  forfeited  land  quoted  by  Kemble,  Saxons,  ii.  53, 
228,  are  Cod.  Dipl.  mcxii,  mccxcv,  codxxiv,  mcocxii.  The  king  receives 
in  the  same  way  the  lands  of  a  person  dying  intestate,  ibid,  mxxiv. 
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56.  The  imposition  of  extraordinary  taxation  was  directed  by  Taxation  by 
the  king  with  the  counsel  of  the  witan  ^ ;  this  is  more  especially  witeiu" 
conspicuous  in  the  case  of  the  taxes  leyied  for  war  against  the 
Danes,  or  to  buy  off  their  hostility.     In  a.d.  991  tribute  was 

giyen  to  the  Danes  by  decree  of  the  witan,  amongst  whom  the 
Archbishop  Sigeric  and  the  ealdormen  Ethelweard  and  Elfric 
are  specially  mentioned';  three  years  later  the  unhappy  king 
'  procerum  suorum  consilio/  levied  sixteen  thousand  pounds  for 
the  same  purpose;  the  measure  was  repeated  under  the  same 
advice  in  a.d.  1002,  1007,  and  loi  i '.  These  are  indeed  the  only 
cases  of  extraordinary  imposts  of  which  there  is  any  record: 
the  maintenance  of  the  royal  state  being  fully  provided  for  by 
the  proceeds  of  the  royal  &rms  and  public  lands,  and  all  local 
requirements  being  met  by  the  alodial  obligations  discharged 
by  personal  service. 

The  participation  of  the  witan  in  the  determination  of  war  General 
and  peace  \  in  the  direction  of  the  fleet  and  army*,  as  well  delibentkm. 
as  in  the  furnishing  of  funds,  is  abundantly  proved  by  the 
chronicles  of  the  same  reign.  The  highest  subject  on  which 
their  general  powers  of  deliberation  could  be  exercised  is  exem- 
plified in  the  acceptance  of  Christianity  by  the  Northumbrian 
witan,  as  related  by  Bede^  It  may  be  safely  affirmed  that  no 
business  of  any  importance  could  be  transacted  by  the  king  in 
which  they  had  not,  in  theory  at  least,  a  consultative  voice  ^. 

57.  As  one  of  the  chief  powers  of  the  councils  of  the  Ger- 
mania  was  the  election  of  the  princijpes,  and  as  the  consent  of 

1  Kemble's  eighth  canon,  Saxons,  ii.  333  :  '  The  king  and  the  witan  had 
power  to  levy  taxes  for  the  public  service.' 

•  Chron.  Sax.  a.d.  991.  •  Cfhron.  Sax. ;  Flor.  Wig. 

*  Kemble's  third  canon,  Saxons,  ii.  213  :  *  The  witan  had  the  power  of 
making  alliances  and  treaties  of  peace,  and  of  settling  their  terms.'  See  the 
peace  of  Alfred  and  Guthrum ;  and  the  terms  made  by  Ethelred  with  Olaf^ 
Chron.  Sax.  aj>,  994. 

*  Kemble's  ninth  canon,  Saxons,  it  334 :  '  The  king  and  his  witan  had 
power  to  raise  land  and  sea  forces,  when  occasion  demanded.'  Chron.  Sax. 
▲.D.  999,  1047,  1048.  They  also  arranged  for  the  command  of  the  fleet. 
Ibid.  AJ>.  1053. 

•  Hist.  EccL  ii  13. 

'  This  is  Kemble's  flist  canon,  and  it  is  large  enough  to  cover  aU  the 
rest  Saxons,  ii.  304  :  *  First,  and  in  general,  they  poss^sed  a  consultative 
voice  and  a  right  to  consider  every  pnblic  act  which  could  be  authorised 
by  the  king.' 
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^^JIJD^  the  witenagemot  to  the  deposition  of  the  ealdormen  was  ap- 
parently requisite ',  it  is  probable  that  in  theory  the  election  of 
those  officers  belonged  to  the  king  and  witan  conjointly  \  But 
the  constant  tendency,  in  all  the  important  offices,  to  the  prin- 
ciple of  hereditary  snccession,  must  hare  been  a  limit  to  the 
exercise  of  the  right ;  and  it  would  not  be  safe  to  regard  the 
expressed  consent  of  the  witan  as  an  absolute  condition  of 

Of  bishopB.  appointment.  In  the  election  of  bishops  the  same  uncertainty 
of  both  theory  and  practice  exists.  In  the  earliest  days  the 
kings  of  Northumbria  and  Kent  deliberated  on  the  election  to 
Canterbury,  as  a  matter  of  international  interest  ^ :  and  in  A.D. 
105 1  Edward  the  Confessor  summarily  set  aside  the  choice  of 
the  monks  ^  Dunstan  was  appointed  *ex  respectu  Divino  et 
sapientum  consilioV  Edward  the  Confessor  appointed  Arch> 
bishop  Robert  in  a  witenagemot  at  London,  and  nominated 
Spearhafoc  to  London  at  the  same  time  ^  Tet  nothing  can  be 
more  certain  than  that  in  many  cases  the  clergy  and  even  the 
people  of  the  dioceses  were  consulted.  Alcuin  writes  to  the 
priests  of  York,  urging  them  to  make  a  right  election  ^ :  the 
chapter  of  St.  Paul's  could  exhibit  a  bull  of  Pope  Agatho  con- 
ferring on  them  the  exclusive  right  \  A  bishop  of  Lichfield  in 
the  ninth  century  declares  himself  elected  by  the  whole  church 
of  the  province*;  and  Helmstan,  of  Winchester,  in  A.D.  839, 

^  See  the  Chroniole^  A  J).  1055  ;  Freeman,  Norm.  Conq.  i.  126. 

*  Keinble*8  sixth  canon,  Saxons,  U.  2a i :  *The  king  and  the  witao  had 
power  to  appoint  prelates  to  vacant  sees.'  The  same  right  with  respect  to 
the  ealdormen  is  discussed,  ibid.  ii.  148,  149. 

'  Bede,  H.  E.  iii.  29 :  '  Cum  eleotione  et  consensu  sanotae  eoolesiae  gentis 
Anglorum.' 

*  y.  £dw.  CTonf.  (ed.  Luard)  p.  400 :  *  Rodbertus  vero ....  regis  munere 
archiepisoopus,  totius  eoclesiae  filiis  hanc  injuriam  pro  nisu  suo  redamanti* 
bus.*    It  was  done  in  a  gemot  at  London.    Ghron.  Sax.  AJ).  1050. 

*  See  the  contemporary  life  of  Dunstan,  in  Memorials  of  St.  Dunstan, 
pp,  36, 38.  Flor.  Wigom.  ajd.  959.  Oskytel  was  made  archbishop  in  AJ). 
971,  by  &YOur  of  the  king  and  ms  witan  :  Ghron.  Sax.  A.D.  971.  ijfrio  was 
chosen  by  Ethelred  and  idl  his  witan  in  995.  Ibid. 

*  Chron.  Sax,  aj>.  1050. 

'  Alcuin  writes  in  a.d.  796  to  a  powerful  man  in  Northumbria,  urging 
him  to  defend  the  freedom  of  the  election  to  York,  and  to  the  clergy  of 
York  praying  them  to  avoid  simony.  Ale.  Epp.  40,  48 ;  Councils,  &c.  iii. 
490,  500.  *  Ck>nncili9,  &c.  iii.  161. 

*  '  Quoniam  me  indignum  fiunulum  tuum  tota  ecclesia  provinoiae  nostrae 
sibi  in  episcopatus  offidum  elegerunt.*  Councils,  &o.  iii.  613. 
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mentions  tbe  pope,  the  king,  the  church  of  Winchester,  and  all  iQecikm  of 
the  bishops,  optimates,  and  nation  of  the  West  Saxons,  as  joining 
in  his  appointment  ^.  It  is  probable  then  that  under  the  hept- 
archic  kings  the  action  of  the  churches  was  comparatiyely  &ee 
in  this  respect,  and  that  the  restriction  was  a  result  of  the 
growth  of  royal  power:  but  that,  like  all  other  ecclesiastical 
business,  the  appointment  of  bishops  was  a  matter  of  arrange- 
ment between  the  parties  concerned :  the  election  by  the  clergy 
was  the  rule  in  quiet  times,  and  for  the  less  important  sees ; 
the  nomination  by  the  king  in  the  witenagemot  was  frequent 
in  the  case  of  the  archiepiscopal  and  greater  sees;  the  con- 
sent of  the  national  assembly  to  the  admission  of  a  new  member 
to  their  body  being  in  all  cases  implied,  on  behalf  of  the  most 
important  element  in  it,  by  the  act  of  consecration  performed 
by  the  comprovincial  bishops  *. 

58.  Of  all  elections,  the  most  important  was  no  doubt  that  Election  of 
of  Uie  kings ;  and  this  belonged  both  in  form  and  substance  to 
the  witan',  although  exercised  by  them  in  general  assemblies 
of  the  whole  nation.  The  king  was  in  theory  always  elected, 
and  the  fact  of  election  was  stated  in  the  coronation  service 
throughout  the  middle  ages,  in  accordance  with  most  ancient 
precedent.  It  is  not  less  true,  that  the  succession  was  by  con- 
stitutional practice  restricted  to  one  family,  and  that  the  rule 
of  hereditary  succession  was  never,  except  in  great  emergencies 
and  in  the  most  trying  times,  set  aside.  The  principle  may  be 
generally  stated  thus,  —  the  choice  was  limited  to  the  best 
qualified  person  standing  in  close  relationship  to  the  last 
sovereign:  for  it  is  seldom,  except  in  case  of  revolution  or 
conspiracy,  that  any  one  but  a  son  or  brother  is  chosen ;  and 
in  the  case  of  a  king  dying  in  mature  years,  his  eldest  son 
would  be,  and  was  in  practice  held  to  be,  in  every  respect 

^  '  A  sancta  et  apostolicae  sedis  dignitate,  et  ab  congregatione  cintatis 
Wentanae,  necnon  Aethel ....  regis  et  epiBOoporam  opthnatonimqae  ejns 
et  totios  genti  Occidentalmin  Sazonum  unanimiter  ad  episoopalia  officii 
gradnm  electns.'  Councils,  8cc  iii.  622. 

'  Gneist  regards  tbe  bishops  as  royal  nominees  fiir  too  exdosively.  Self- 
government,  i.  44 ;  Verwaltungsrecht,  i.  73. 

*  Kemble's  fourth  canon,  Saxons,  ii.  214 :  'The  witan  had  the  power  of 
electing  the  king.'    Freeman,  Norm.  Conq.  i.  593-597. 
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Formal  dec-  the  Safest   Buccessor  ^.     It   may  be   sufficient  however  here 

tion  of  the 

kinff.  to  lay  down  the  role,  that  both  the  formal  election  preparatory 

to  the  act  of  coronation,  and  the  actual  selection  when  the 
necessity  for  a  free  choice  occurred,  belonged  to  the  witan :  they 
included  among  them  both  the  principes  or  national  magistrates, 
to  whom,  on  the  most  ancient  precedents  of  heathen  times,  the 
power  appertained ;  the  bishops,  whose  recognition  by  the  act 
of  anointing  and  coronation  was  religiously  viewed  as  conveying 

The  three-    the  Divine  sanction,  and  as  requisite  for  the  enforcement  of  the 

fow  sane-  jj^qj^i  ^jy^y  of  the  subject ;  and  the  ministri  or  personal  retainers 
of  the  crown,  whose  adhesion,  expressed  in  their  particular  oath 
of  fealty,  was  in  the  highest  degree  necessary  for  the  safety  and 
peace  of  the  new  reign  \  The  recognition  by  the  assembled 
people  was  a  complementary  security,  but  implied  no  more  real 
right  of  admission  or  rejection  than  belonged  to  the  persons  actu- 
ally present :  for  the  crowd  that  surrounded  the  coronation  chair 
was  no  organised  or  authorised  representation  of  the  nation '. 

l>9j)ositioii  The  right  of  deposing  a  worthless  king  seems  to  be  a  corollary 
from  the  right  of  election  * ;  but  it  is  not  in  reality  so  simple 
a  matter  either  in  history  or  in  theory;  for  the  right  of  an 
elected,  accepted,  crowned  and  anointed  king,  is  fenced  round 
with  sanctions  that  cannot  be  broken  by  the  mere  resolution 

Oases  of       ^^  ^8  electors.    The  cases  in  which  the  power  was  exercised 


of  the  king. 


deposition. 


^  Hallam,  M.  A.  ii.  273.  The  instances  in  which  express  mention  is 
made  of  the  act  of  election,  are  collected  by  Kemble,  Saxons,  ii.  315-219, 
and  Freeman,  Norm.  Conq.  i.  591.  They  are,  Alfred  (Asser,  M.  H.  B.  477, 
Sim.  Dun.  a.D.  871) ;  Edward  the  Elder  (Ethelwerd.  c.  4,  M.  H.  B.  519)  ; 
Athelstan  (Chron.  Sax.  A.D.  924) ;  Edred,  'electione  optimatum  subrogatns* 
(Cod.  Dipl.  ccocxi) ;  Edgar  •  eligitur*  (Flor.  Wig.  Aj>.  957);  Edward  (Flor. 
Wig.  A.1).  975);  Ethelred  (Chron.  Sax.  979);  Edmund  (Chron.  Sax.  A.D. 
1016);  Canute  (Chron.  Sax.  a.d.  1017);  Harold  I.(Flor.  Wig.  a,d.  1035 :  'con- 
sentientibus  quamplurimis  majoribus natu,' a.d.  1037,  'rex  eligitur*)  ;  Ed- 
ward the  Confessor  (Chron.  Sax.  A.D.  1042) ;  Harold  (Flor.  Wig.  a.d.  1066). 

*  In  the  case  of  Alfred  it  is  said^  *  a  ducibus  et  a  praesulibus  totius  gentia 
eligitur  et  non  solum  ab  ipsis  yerum  etiam  ab  omni  populo  adoratur.*  Sim. 
Dun.  ad  871.  Edred  'frater  ejus  (i.e.  Edmondi)  uterinus,  electione  opti- 
matum subrogatus,  pontificali  auctoritate  eodem  anno  cathoUce  est  rex  et 
rector  ad  regna  quadripertiti  regiminis  consecratus.*  Cod.  Dipl.  ccccxi. 

'  Freeman,  Norm.  (>)nq.  i.  591. 

*  Kemble^s  fifth  canon,  Saxons,  ii.  219 :  *The  witan  had  the  power  to 
depose  the  king,  if  his  government  was  not  conducted  for  the  benefit  of  Ms 
people.* 
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by  the  witenagemot  must  be  dealt  with  singly.  Most  if  not 
all  of  these  belong  to  the  heptarchic  period.  In  the  eighth  In  Nortti- 
century  there  were  fifteen  kings  of  Northumbria  all  duly 
elected,  of  whom  at  least  thirteen  ended  their  reigns  by  ex- 
traordinary means  * :  of  these,  two,  Ceolwulf  and  Eadbert,  are 
recorded  to  have  resigned  quietly  and  entered  the  ranks  of  the 
dei^;  one,  Osric,  is  simply  said  to  have  been  killed;  three, 
Osred,  Oswulf,  and  Elfwald,  were  slain  by  conspiracy  of  their 
own  officers  or  retainers ;  two,  Eadwulf  and  another  Osred 
were  expelled  by  similar  bodies  without  being  murdered;  Os- 

*  The  order  of  their  reigns  is  as  follows : — 

1.  Aldfrith,  died  in  ▲.D.  705.    Bede,  H.  £.  v.  18. 

2.  Eadwulf,  *de  regno  quod  duos  menses  tenuit,  conjuratione  &cta 

adyersus  eum  expulsus  est.'    Edd.  Y.  Wilfr.  0.  57. 

3.  Osred,  son  of  Aldfrith,  '  cognatorum  insidiis  caesus/  W.  Malmesb. 

G.  B.  §  53. '  Immatura  et  terribili  morte  praeventus.*  £p.  Bonif.  59. 

4.  Coenred,  'infirmatus.*  Henry  of  Huntingdon, )  foedo  exitu  auras  pol- 

M.H.  B.  734.  Muere.     W.  Malmesb. 

5.  Osric,  killed.    Chron.  Sax.  A.D.  731.  J  G.  R.  §  53. 

6.  Ceolwulf,  brother  of  Coenred,  'captus,  attonsus  et  remissus  est  in 

regnum;  *  Cont.  Bedae,  a.d.  731 :  '  sua  voluntate  attonsus  regnum 
E^iberoto  reliquit ; '  Ibid.  a.d.  737. 

7.  Eadbert,  'filius  patrui  Ceolwulfi* — 'accepta  Sancti  Petri  tonsura, 

filio  suo  Oswulfo  regnum  reliquit.'  Ibid.  A.D.  758. 

8.  Oswulf,  'a  suis  ministris  fadnorose  occisus/  ibid,  ajd,  759;   'ocd- 

sus  est  neqniter  a  sua  fiimilia,'  Sim.  Dun.  a.d.  758. 

9.  Ethelwald,  'a  sua  plebe  electus;'  Cont.  Bed.  759  :  'regnum  amisit 

in  Wincbenheale  ;'  Sim.  Dun.  A.D.  765. 

10.  Alcred,  '  prosapia  Idae  regis  exortus.'  Ibid.     *  Cousilio  et  consensu 

Buorum  omniimi,  regiae  fiuniliae  ac  principum  destitutus  societate, 
exilio  imperii  mutavit  majestatem.'  Ibid.  a.d.  774. 

11.  Ethelred,  son  of  Ethelwald,  'tanto  honore  ooronatus.'  Ibid.     'Ex- 

pulso  de  regali  solio  et  in  exilium  fugato.*  Ibid.  A.D.  779. 

12.  Elfwald,  son  of  Oswulf,  'conjuratione  &cta  ab  eiua  patricio,  Siogan 

nomine,  miserabili  oooisus  est  morte.'  Ibid.  788. 

13.  Osred,  son  of  Alcred :  'dolo  suorum  principum  circumventus  et 

captus  ac  regno  privatus  attonsus  est — coactas  exilium  petit.' 
Ibid.  790.    '  De  exilio  saoramentis  et  fide  quorundam  principum 
clam  ..  ..  venit ....  captus  . . ..  oocisus.'  Ibid.  79a. 
II.  Ethelred  restored;  killed  by  his  subjects  in  A.D.  796.  Sim.  Dun. : — 
Letter  of  Alcuin  to  Offii ;  Councils,  iii.  499. 

14.  Osbald :  'patridus  a  quibusdam  ipsius  gentis  prindpibus  in  regnum 

est  constitutus  et  post  xxvii  dies  omni  regiae  familiae  ac  principum 
est  sodetate  destitutus,  fugatusque  et  de  regno  expulsus.'  Sim. 
Dun.  A.D.  796. 

15.  Eardulf :  *De  exilio  vocatus  regni  infulis  est  sublimatus.'  Sim.  Dun. 

796.  '  Regno  et  patria  pulsus.'  Einhard,  AJ).  808.  *  Per  legatos 
Komani  pontifids  et  domini  imperatoris  in  r^num  suum  redu- 
dtur.'  Ibid.;  Councils,  iii.  561. 
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^^^^on    bald  was  set  up  and  set  aside  by  a  faction;  of  the  end  of 
brian  Ungs.  Goenred  we  are  told  nothing,  but  that  it  was  calamitous ;  Alcred 
was  deprived  of  hb  kingdom  by  the  counsel  and  consent  of 
his  own  people,  that  is  no  doubt  by  regular  act  of  the  witena- 
gemot;  his  predecessor,  Ethelwald,  lost  his  kingdom  at  Win- 
cenheale,  the  meeting-place  of  the  Northumbrian  councils, — 
most  probably  therefore  by  a  similar  act;  Ethelred  was  dis« 
placed  in  a.d.  779,  and  restored  in  a,d.  790,  only  to  be  mur- 
dered six  years  later  by  equally  competent  authority;  Eardulf 
was  expelled  from  his  throne  and  country  in  a.d.  808,  and 
sought  restoration  through  the  intercession  of  the  pope  and 
^22Jg®™  emperor.     In  Wessex  the  tale  is  somewhat  different:   during 
the  same  period  Ini,  following  the  example  of  his  predecessor, 
Ceadwalla,  resigned  his  crown  and  went  to  Borne;  Ethelheard 
and  Guthred,  who  followed  him,  reigned  as  long  as  they  lived ; 
Sigebert,  the  next  king,  was  ^,  after  a  year's  reign,  deposed  by 
Kynewulf  and  the  West  Saxon  witan,  one  province  being  left 
him  for  his  maintenance  ;  Kynewulf  was  murdered,  and  Brihtric 
was  poisoned  by  his  wife.     In  such  a  record  it  is  scarcely  wise 
to  look  for  constitutional  precedents  ^     The  depositions,  how- 
ever, of  Alcred  and  Sigebert,  stand  out  as  two  regular  and  formal 
acts ;  the  authority  by  which  they  were  sanctioned  being  fully 
though  briefly  stated,  the  deposition   not  being  followed  by 
murder,  and,  in  one  case,  provision  being  made  for  the  support 
of  the  royal  dignity.     It  is  probable  that  these  instances  might 
be  multiplied,  if  we  had  fuller  details  as  to  the  conspiracies  by 
which  the  Northumbrian  kings  were  unseated.     The  depositions 
of  Alcred  and  Sigebert  may  have  been  the  result  of  a  con- 
spiracy, and  those  of  the  others  may  have  been  determined  in  a 
witenagemot,  all  under  the  inspiration  of  a  competitor  for  the 
throne:  but  in  these  cases,  on  any  theory,  the  deposition  was 

*  Chron.  Sax.  a.d.  755  :  •  This  year  Cynewulf  and  the  West  Saxon  witan 
deprived  Sigebert  of  his  kingdom,  except  Hampshire,  for  his  unjust  doings.' 

'  The  deposition  of  Beomred,  king  of  Mercia,  in  a.d.  758,  related  in  the 
Vitae  duorum  Offarum,  by  Matthew  Paris  (ed.  Wats,  pp.  10,  1 1),  is  soarcelv 
historical,  but  may  be  quite  true  :  '  Pro  eo  quod  populum  non  aequis  legi- 
bus  sed  per  tyrannidem  gubemaret,  convenerunt  in  unum  omnes  tarn  nobiles 
quam  ignobiles,  et  0&^  duce  ....  ipsum  a  regno  expulenmt.'  M.  Paris,  ed. 
Luard,  L  342,  343. 
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decreed  in  the  national  council.  Whether  such  depositions  were  Gomplica- 
completed  by  any  act  of  degradation  or  renunciation  of  alle-  question, 
glance,  we  are  not  told  :  at  a  later  period,  when  coronation  and 
the  national  recognition  by  homage  and  fealty  were  regular 
parts  of  the  inauguration  of  a  king,  something  more  than  a 
mere  sentence  uf  the  supreme  court  would  have  been  necessary, 
if  all  such  ceremonies  had  not  been  summarily  dispensed  with 
by  murder.  In  the  cases  of  Ceolwulf  aud  Eadbert,  the  voluntary 
tonsure  was  regarded  as  a  renunciation  of  the  rights  conferred  by 
coronation.  In  the  cases  in  which  the  expulsion  or  deposition  is 
said  to  be  the  result  of  conspiracy  or  desertion  of  the '  familia '  of 
the  luckless  prince,  we  have  an  indication  of  some  process  on 
the  part  of  the  comitatus,  the  ministri,  or  king's  thegns,  analo- 
gous to  the  renunciation  of  allegiance  in  feudal  times.  But  our 
authorities  are  scanty  and  brief,  and  even  if  such  conjectures  are 
true,  it  would  be  unsafe  to  regard  these  cases  as  instances  under 
a  general  rule.  The  time  was  one  of  unexampled  civil  anarchy,  Scardty  of 
and  there  is  no  instance  in  which,  without  the  pressure  of  a  tionmi  preoe- 
competitor,  who  had  perhaps  an  equal  title  to  the  throne  by 
hereditary  or  personal  qualifications,  a  king  was  simply  set  aside 
for  misgovemment.  The  immorality  and  other  misdeeds  of  the 
Northumbrian  kings  would  have  been  amply  sufficient  to  justify 
more  r^ular  proceedings  than  a  succession  of  conspiracies 
among  their  near  kinsmen. 

Among  the  descendants  of  Egbert  three  cases  occur ;  the  Later  owei 
West  Saxons  discard  Ethelwulf  after  his  return  from  Rome,  in 
favour  of  Ethelbald :  the  Mercians  reject  Edwy  and  elect  Edgar ; 
and  the  whole  kingdom  renounces  Ethelred  the  Unready.  In 
the  first  two  instances,  however,  it  is  a  revolt  or  civil  war  rather 
than  a  legal  deposition,  and  it  results  in  a  division  of  an  ill  con- 
solidated kingdom  between  two  competitors.  Ethelred  also  is 
renounced  in  favour  of  his  conqueror,  rather  than  formally 
deposed,  and  the  action  of  the  witan  is  more  clearly  concerned 
with  his  restoration  than  with  his  expulsion  \ 

In  all  these  points,  the  actual  exercise  by  the  witenagemot  of  j^ts 
their  allowed  and  recognised  right,  must  have  depended  very  exerted  by 
much  on  the  circumstances  of  the  case,  and  on  the  character  of 

^  y.  S.  T>aiigtaiu,  p.  35 ;  Aaaer,  M.  H.  B.  p.  471 ;  Flor.  Wig.  ajd.  1014. 
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Beal  ezer-  the  sovereign  with  whom  they  had  to  deal.  It  is  in  legislation 
powers  by  alone  that  we  can  affirm  that  their  right  to  advise  and  con- 
sent was  invariably  recognised;  their  participation  in  grants 
of  land  is  not  much  less  frequently  particularised,  hut  is  often 
mentioned  in  a  way  that  shows  it  to  have  been  formal  and 
perfunctory,  and  after  the  end  of  the  tenth  century  often  ceases 
to  be  expressed  at  all.  The  election  to  the  office  of  ealdorman 
was  regulated  more  by  the  king*s  favour  and  by  hereditary 
claims,  than  by  a  substantive  selection,  except  in  a  few  extra- 
ordinary cases ;  that  to  the  episcopal  sees  was  limited  both  by 
canonical  custom  and  by  the  piety  or  determination  of  th^ 
king;  in  either  case,  the  election  might  easily  obtain  consti- 
tutional confirmation,  for  both  the  friends  of  the  monks  and  the 
retainers  of  the  king  were  numerous  in  the  gemot.  Thus  the 
English  king,  although  fettered  both  in  theory  and  in  practice 
by  important  restrictions,  was  scarcely  more  like  the  king  of  Ger- 
man antiquity  than  like  the  king  of  feudal  times.  He  was  hedged 
in  by  constitutional  forms,  but  they  were  very  easy  to  break 
through,  and  were  broken  through  with  impunity  wherever 
and  whenever  it  was  not  found  easier  to  manipulate  them  to  the 
end  in  view.  The  reason  why  the  West  Saxon  kings  of  united 
England  had  so  few  difficulties  with  either  clergy  or  lay  coun- 
sellors may  have  been  that,  their  power  of  increasing  the  number 
of  their  dependents  in  the  witenagemot  by  nomination  being 
admitted,  they  could  at  any  time  command  a  majority  in  favour 
of  their  own  policy.  Under  such  circumstances,  the  witenagemot 
was  verging  towards  a  condition  in  which  it  would  become  simply 
the  council  of  the  king,  instead  of  the  council  of  the  nation;  the 
only  limit  on  the  power  of  nomination  being  on  the  one  hand 
the  importance  of  canonical  sanction,  and  on  the  other  the  diffi- 
culty of  setting  aside  hereditary  claims  among  the  ealdormen  and 
the  ministri.  The  feudal  principle  advances  until  it  stands  &kce 
to  teice  with  the  determination  of  the  tax-payer. 

59.  The  king^  then,  who  crowns  the  fabric  of  the  state,  is 

^  On  the  origin  of  the  word  Hn^,  see  Max  Miiller^B  Lectures  on  the 
Science  of  Language,  it.  282,  284;  Freeman,  Norm.  Gonq.  i.  583,  584; 
Grimm,  R.  A.  p.  230;  Schmid,  Gesetze,  p.  551.  Max  MiiUer  decides  that 
'  the  old  Norse  konr  and  konungr,  the  old  high  German  chuninc,  and  the 
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neither  a  mere  ornamental  appendage  nor  a  ruler  after  the  im-  The  limited 
perial  modeL  He  is  not  the  supreme  landowner,  for  he  cannot  the  kingf  ^ 
without  consent  of  the  witan  add  a  portion  of  the  public  land  ^ 
to  hia  own  demesne.  He  requires  their  consent  for  legislation 
or  taxation,  for  the  exercise  of  jurisdiction,  for  the  determination 
of  war  and  peace.  He  is  elected  by  them,  and  liable  to  be  de- 
posed by  them.  He  cannot  settle  the  succession  to  the  throne 
without  their  sanction.  He  is  not  the  fountain  of  justice,  which 
has  always  been  administered  in  the  local  courts  ;  he  is  the  de- 
fender of  the  public  peace,  not  the  autocratic  maintainer  of  the 
rights  of  subjects  who  derive  all  their  rights  from  him.  But, 
notwithstanding,  he  is  the  representative  of  the  unity  and 
dignity,  and  of  the  historical  career  of  the  race;  the  unquestioned 
leader  of  the  host ;  the  supreme  judge  of  appeal.  The  national 
officers  are  his  officers ;  the  sherifib  are  his  stewards  ;  the  bishops, 
ealdormen,  and  witan  are  his  bishops,  ealdormen,  and  witan.  The 
public  peace  is  his  peace ;  the  sanction  which  makes  him  in- 
violable and  secure,  is  not  the  simple  toleration  of  his  people, 
but  the  character  impressed  on  him  by  unction  and  coronation, 
and  acknowledged  by  himself  in  the  promises  he  has  made  to 
govern  well  and  maintain  religion,  peace,  and  justice. 

Royalty  has  besides  many  distinctive  and  most  important  Privileges  of 
privileges  or  prerogatives ;  rights  which  only  in  a  very  modified 
way  exist  among  the  subjects,  and  which  are  practically  limited 
only  in  a  slight  degree  by  the  action  of  the  counciL  In  the 
first  place,  it  b  hereditary ;  that  is,  the  successor  or  competitor 
possible  to  the  reigning  sovereign,  cannot  be  any  merely  am- 
bitious ealdorman  or  factious  neighbour ;  royalty,  though  elective, 
belongs  to  one  house,  one  family,  always  kept  within  very  narrow 
proportions  by  the  hazardousness  of  their  employments,  by 

Anglo^xon  cyning,  were  oommon  Aiynn  words,  not  formed  out  of  German 
mftterialB,  and  therdbre  not  to  be  explained  as  regular  German  derivatives. 
....  It  corresponds  with  the  Sanskrit  ganaka  ....  It  simply  meant  &ther  of 
a  family.*  Therefore  it  is  not  <^n-ing,  the  child  of  the  race.  But  the  Anglo- 
Saxons  probablv  connected  the  eyning  with  the  cyn  more  doeely  than 
scientific  etymology  would  permit;  witness  such  wcnrds  as  cyne-hlaford,  in 
which  however  we  are  told  that  ^syne  means  iio6t7w,  not  genui.  Schmid, 
Gesetze,  P-  5 5 1  •  Sir  F.  Palgrave's  idea  of  deriving  the  word  from  the  Celtic 
eeM,  'head,'  and  the  notion  connectmg  it  with  'can'  and  'cunning'  are 
alike  abenrd. 
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private  jealousy,  and  not  nnfrequently  by  stem  cruelty*.  The 
Election  of  king  is  safe  from  competition,  except  by  his  own  immediate 
^^^  by  kinsmen,  and  if  he  live  long  enough  to  have  a  grown-up  son,  he 
may  count  surely  on  not  being  deposed.  This  mark  seems  to 
be  universal :  the  Visigoths  are  the  only  tribe  of  Germanic 
connexion  which  we  know  to  have  maintained  royalty  unfettered 
by  hereditary  right,  and  that  only  in  their  decline,  and  after  the 
extinction  of  the  house  of  Alaric.  In  all  other  cases,  save  that 
of  simple  alodial  inheritance,  public  offices  were  filled  and 
political  position  bestowed  by  nomination  or  election  for  life 
only.  As  hereditary  sovereign,  the  king  had  every  inducement 
to  labour  for  the  consolidation  of  the  state,  the  government  of 
which  he  should  leave  to  his  son,  and  not  for  the  mere  accu- 
mulation of  wealth  or  territory  for  heirs  who  would  sink  into 
a  private  station  when  he  was  gone. 

The  king  had,  in  the  next  place,  a  large  property  in  land  and 
revenue.  His  property  in  land  may  fall  under  three  heads :  first, 
his  private  estate,  which  he  could  dispose  of  by  his  will,  and  which 
might  be  either  bookland^,  or  folkland  of  which  he  had  taken 

*  The  example  of  Northumbria  (above,  p.  137)  may  suffice  for  hepi- 
archic  times.  In  the  West  Saxon  family,  after  the  reign  of  Egbert,  the  chief 
exceptions  to  hereditaiy  succession  are  found  in  the  fact  that  the  four 
sons  of  Eihelwulf  followed  in  order  of  birth,  the  brother  being  preferred  to 
the  son  of  the  last  king ;  Alfred  at  least  certainly  succeeded,  although  he 
had  two  nephews,  sons  of  an  elder  brother.  But  in  this  case  it  may  be 
obserred,  (i)  that  the  kingdoms  held  by  Ethelwulf  were  not  yet  consoli- 
dated ;  Ethelstan  had  reigned  as  king  of  Kent  with  EthelwuU  until  AJ). 
850,  Ethelbald  had  been  king  of  Wessex  from  ▲.D.  856 ;  Ethelbert  had 
been  king  of  Kent  as  early  as  a.d.  853  (Cod.  Dipl.  oclxix) ;  and  during  the 
reign  of  Ethelred,  Alfred  had  been  secundariui,  that  is,  had  probably  an 
inchoate  royalty  of  a  stronger  character  than  that  of  heir  presumptive;  so 
that  the  family  arrangement  which  provided  for  the  descent  of  the  inherited 
estate  (see  AJfred*s  Will)  may  have  been  followed  in  the  succession  to 
the  kingdom  also :  (ii)  the  sons  of  the  elder  brother  must  have  been  minors 
at  the  time  of  Alfred^s  succession.  That  Edward  the  Elder  should  suc- 
ceed his  &ther  to  the  exclusion  of  his  cousins,  was  quite  natural.  The 
sons  of  Edward  the  Elder  succeed  one  another  in  the  same  way ;  Athelstan 
however  seems  to  have  had  no  children :  and  as  Edmund  was  only  eighteen 
when  he  began  to  reign  in  940,  his  children  must  have  been  infiitnts  when 
he  died  in  946.  It  is  not  necessary  here  to  examine  into  the  nature  of 
Alfred's  anointing  at  Rome,  which  Asser  describes  as  royal  unction,  but 
which  has  been  explained  of  confirmation.  See  Pauli,  Life  of  Alfred  (ed. 
Thorpe),  pp.  54,  84;  Kemble,  O.  D.  occxiv ;  Liber  de  Hyda,  p.  337. 

*  iiiuch  as  are  disposed  of  in  the  wills  of  Alfred  and  Edied.  Liber  deHyda, 
pp.  62,  153. 
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leases  of  lives ;  secondly,  the  proper  demesne  of  the  crown  com-  TarkMu 
prising  palaces  and  their  appendant  &rms,  the  cyningea  hod  and  royai  eitate 
the  eyninges  tun^  and  even  cities  and  burghs  founded  upon  old 
royal  estates :  these  belonged  to  the  king  as  king,  and  could  not 
be  alienated  or  burdened  without  the  consent  of  the  witenagemot^. 
And  he  had,  thirdly,  rights  over  the  folkland  of  the  kingdom, 
rather  of  the  nature  of  claim  than  of  possession ;  the  right  of 
feorm-fultum  for  himself,  and  that  of  making  provision  for  his 
followers  with  the  consent  of  the  witan.  After  the  reign  of 
Ethelred,  this  third  class  of  property  seems  to  have  been  merged 
in  the  crown  demesne. 

Under  the  head  of  revenue  may  be  placed  the  fines  and  other  Berenue  ta 
proceeds  of  the  courts  of  law  which  the  king  shared  as  guardian 
of  the  peace^  ;  the  right  of  maintenance  or  procurations  for  him- 
self and  his  retinue  in  public  progresses  ' ;  the  produce  of  wreck 
and  treasure  trove  *,  mines  and  saltworks  ^ ;  the  tolls  and  other 
dues  of  markets,  ports  and  transport  generally' ;  and  the  heriots 
and  other  semifeudal  payments  resulting  from  the  relation  be- 
tween the  sovereign  and  his  special  dependents  ^.  The  existence 
of  many  of  these  sources  of  income  is  known  only  from  grants 
of  land  in  which  they  are  retained  or  remitted.  It  is  probable 
that  the  character  of  many  of  them  varied  much  from  time  to 
time ;  but  there  is  no  subject  on  which  we  have  less  information 
than  the  administration  of  public  revenue  in  the  Anglo-Saxon 
times :  a  curious  point  of  contrast  with  the  age  that  follows, 
that  of  Domesday  and  the  Pipe  EoUs.  With  these  sources  of 
profit  may  be  noted  such  minor  rights  as  the  protection  of 
strangers,  and  the  power  of  erecting  bridges  and  castles^.  The  The  king's 
higher  price  set  on  the  king's  life',  the  wergild  payable  to  his  '^^'^^^^ 
kin  on  his  violent  death,  testifies  to  the  importance  attached 

'  See  ft  grant  of  Etbelred  11  to  Abingdon  (God.  Dipt  moeoxii),  in  which 
he  carefully  diRtinguishes  between  his  propria  hereait€U,  which  he  could 
alienate,  and  the  terrae  regales  et  ad  regioa  fiUoB  pertinmieSf  the  alienation 
of  which  the  witan  had  refused  to  sanction.    Kemble,  Saxons,  iL  30. 

•  Kemble,  Saxons,  i  157;  u,  $4*  BS- 

»  Ibid.  i.  153 :  iL  58-61.  *  Ibid.  ii.  55,  64,  '  Ibid.  ii.  69. 

•  Ibid.  ii.  75.  ^  Ibid.  ii.  98  sq.  •  Ibid.  iL  88, 91. 
»  Ibid.  L  153:  ii.  3a ;  Sohinid,  Gesetze,  p.  553.    Allen,  Prerogative,  pp. 

36,  40;  Gneist,  Yerwaltongsrecht^  L  ai. 
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The  king's    to  his  person.     67  the  Mercian  law  it  was  7200  shillings,  by 
^  that  of  the  North  people  15,000  thrymsas,  or  nearly  half  as 

much  again.  A  fine  of  equal  amount,  the  cynebot,  was  at 
the  same  time  due  to  his  people.  The  existence  of  these 
regulations  may  be  interpreted  as  showing  that  the  idea  of 
treason  against  the  king  was  as  yet  unknown,  no  other  punish- 
ment being  prescribed  for  the  regicide,  and  the  value  of  the 
king's  life  being  made  to  differ  in  degree  only  from  that  of  the 
subject^.  How  far  this  is  true  in  theory  we  may  consider 
further  on ;  as  to  the  fact,  it  may  be  stated  that  in  the  earliest 
laws  no  wergild  is  assigned  to  the  king,  and  hence  it  may  be 
inferred  that  none  would  be  accepted;  in  the  cases  in  which 
it  is  assigned,  the  sum  is  so  large  that  it  would  necessitate  the 
enslaving  of  the  murderer  and  his  kin,  if  not  such  a  fciilure  of 
payment  as  death  alone  could  expiate.  The  fines  for  transgressing 
the  king^s  protection,  breaking  into  his  '  burh,'  and  injuring  his 
dependents,  were  correspondingly  high,  but  not  so  much  so  as  to 
imply  a  difference  in  kind  from  like  offences  against  private  men. 
The  raised  seat  or  throne,  the  crown  or  royal  helmet,  the 
sceptre,  the  standard,  tufa  or  lance  ^,  all  the  ordinary  insignia  of 
historical  royalty,  seem  to  have  been  used  by  one  or  other  of  the 
Anglo-Saxon  kings.  The  ceremony  of  anointing  and  coronation 
has  however  an  especial  interest  in  their  case. 
Oonaecn-  60.  The  royal  consecration  in  its  most  perfect  form  included 

ingorowning  both  coronation  and  unction.  The  wearing  of  a  crown  was  a 
most  ancient  sign  of  royalty,  into  the  origin  of  which  it  is  useless 
now  to  inquire ;  but  the  solemn  rite  of  crowning  was  borrowed 
from  the  Old  Testament  by  the  Byzantine  Caesars ;  the  second 
Theodosius  was  the  first  emperor  crowned  with  religious  cere- 
monies  in  Christian  times  ^     The  introduction  of  the  rite  of 

*  Allen,  Prerogative,  p.  40  :  '  It  appears  . . .  fitnn  these  legal  and  his- 
torical details  that  in  early  times  he  had  no  other  security  for  his  life  than 
what  the  law  afforded  to  the  meanest  of  his  subjects.* 

*  Sceptra,  Sim.  Dun.  ad.  755  ;  tufa,  Bede,  H.  £.  ii.  16. 

'  MaskeU,  Monumenta  Ritualia,  iii.  p.  iv;  Robertson,  Essays,  pp.  203-215. 
Hie  word '  consecration'  would  as  a  rule  imply  unction  and,  a  fortiori,  coro- 
nation. But  the  unction  of  Alfred  at  Rome  was  rather  a  prophetic  and 
presumptive  inaugpiration  than  a  formal  act,  and  can  scarcely  have  included 
coronation.  Alfired  at  any  rate  did  not  receive  the  title  of  king  with  it,  and 
it  is  most  reasonably  refened  to  hia  oonfirmation. 
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anointinir  is  less  certainly  ascertained.     It  did  not  always  ac-  Origin  of 

.  1,1,  ooronataon 

oompany  coronation,  and,  altnougn  usual  with  the  later  emperors,  and  unction. 

is  not  recorded  in  the  case  of  the  earlier  ones,  whilst  in  the 
middle  ages  the  kings  of  England,  France,  Jerusalem  and  Sicily, 
were  the  only  soyereigns  below  the  imperial  rank  who  were 
entitled  to  it.  There  is  no  eyidence  that  Theodosius  was 
anointed,  but  his  successor  Justin  certainly  was ;  and  in  general 
where  unction  is  stated  to  haye  taken  place,  coronation  may  be 
understood  to  haye  accompanied  it.  It  is  not  easy  to  determine, 
when  crowned  and  anointed  kings  are  spoken  of  rhetorically, 
whether  anything  more  is  meant  than  a  Bguratiye  statement 
that  their  power  is  ordained  of  Otod  :  and  consequently  the 
fact  that  Qildas  speaks  thus  of  the  British  kings  can  scarcely 
be  pleaded  as  actual  eyidence  of  the  performance  of  the  rite^. 
S.  Columba  howeyer  'ordained,'  that  is  crowned  and  conse- 
crated. King  Aidan  of  Dalriada^.  The  unction  of  Cloyis  by  . 
S.  Remigius,  so  far  as  it  is  true  at  all,  is  better  understood  of  his 
baptism  than  of  his  coronation^ ;  and  between  Cloyis  and  Pippin 
there  is  no  authenticated  case  of  any  Frank  king  being  anointed^ 
although  it  was  customary  among  the  Yisigothic  kings  of  Spain^ 
From  the  ancient  Pontifical  ascribed  to  Egbert  archbishop  of 
York,  we  learn  that  the  English  kings  were  both  crowned  with 
a  helmet  and  anointed  ^     Whether  the  custom  was  borrowed 

>  OQdas,  Hist.  cxix.  (M.  H.  B.  12):'  Ungebantur  reges  et  non  per  Deom ; 
9ed  qui  oaeteris  crudeliores  extarent ;  et  panic  post  m>  unotoribus  non  pro 
veri  examinatione  trucidabantur,  aliis  electis  trudoribus.* 

'  '  Sanctus  verbo  obsecutus  Domini  ad  lovam  transnayigavit  insulam 
ibidemqne  Aidanum  iisdem  adventantem  diebas  in  regem,  sicut  erat  jussus, 
ordinayit.'  Adamnan,  V.  S.  Colnmbae ;  ed.  Reeves,  p.  198.  Councils,  &c. 
ii.  108. 

*  Waitz,  D.  V.G.  ii.  130,  131 ;  iii.  219.  Maskell  regards  the  whole  as  a 
fiibrication,  Mon.  Bit.  iii.  p.  vi.  Waitz  refers  the  unction  to  the  baptism. 
Clovis  wore  a  diadem,  after  receiving  the  consular  insignia  from  Constan- 
tinople, D.  V.  G.  ii.  133.    Cf.  Hallam,  M.  A.  i.  107,  108. 

*  Waitz.D.V.G.  iii.  61. 

*  Robertson,  Essays,  p.  204.    Waitz,  D.  V.  G.  iii.  6^, 

*  Pont.  Egb.  (Surtees  Soo.)  pp.  100-105.  See  also  Eemble,  Saxons,  i. 
155.  Bede  does  not,  so  ftur  as  I  remember,  mention  any  coronation  or  unction, 
llie  ancient  Northumbrian  annals,  used  by  Simeon  of  Durham,  say  of 
Ethelred  of  Northumbria,  a.d.  774,  *  tan  to  honore  coronatus';  of  Eadbert, 
A.D.  758,  '  regnum  sibi  a  Deo  collatum';  of  Eardulf,  a.d.  796,  *regni 
infdlis  est  sublimatus,  et  in  Eboraca,  in  ecclesia  Sancti  Petri,  ad  altare 
beat!  apostoli  Pauli,  ubi  ilia  gens  primum  perceperat  gratiam  baptismi^ 
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from  the  Britons  or  taken  direct  from  the  Old  Testament  may  be 
Import  of  made  a  matter  of  question.  The  ceremony  was  understood  as 
mony.  bestowing  the  divine  ratification  on  the  election  that  had  pre- 

ceded it,  and  as  typifying  rather  than  conveying  the  spiritual 
gifts  for  which  prayer  was  made^.  That  it  was  regarded  as 
conferring  any  spiritual  character  or  any  special  ecclesiastical 
prerogative  there  b  nothing  to  show :  rather  from  the  facility 
with  which  crowned  kings  could  be  set  aside  and  new  on^  put 
in  their  place  without  any  objection  on  the  part  of  the  bishops, 
the  exact  contrary  may  be  inferred.  That  the  powers  that  be 
are  ordained  of  God,  was  a  truth  recognised  as  a  motive  to 
obedience,  without  any  suspicion  of  the  doctrine,  so  falsely  im- 
puted to  churchmen  of  all  ages,  of  the  indefeasible  sanctity  of 
royalty'.  The  same  conclusion  may  be  drawn  from  the  compact 
made  by  the  king  with  his  people  and  the  oaths  taken  by  both. 
If  coronation  and  unction  had  implied  an  indefeasible  right  to 
obedience,  the  oath  of  allegiance  on  the  one  side,  and  the  promise 
of  good  government  on  the  other,  would  have  been  superfluous. 
Yet  both  were  given. 
Royal  oath  61.  The  imdertaking  of  the  king  to  govern  righteously  is  not 
improbably  a  ceremony  of  much  older  date  than  either  of  the 
sjrmbolical  rites.  But  the  earliest  instance  of  an  oath  to  that 
effect  is  that  of  Caribert  king  of  Paris,  &ther  of  the  Kentish 

consecratas  est.*  Of  the  other  kin^oms  we  have  no  contemporary 
Chronicles ;  but  the  consecration  of  Egfrith  the  heir  of  Offii  is  mentioned 
in  the  Chronicle  under  the  year  785,  and  there  is  a  charter  of  Ceolwulf  of 
Mercia  in  which  he  mentions  his  consecration  as  having  been  performed  by 
Archbishop  Wulfred  on  the  15  Kal.Oot.  822.  (Cod.  BipL  ccxvi.)  The  coro- 
nation of  Edmund,  king  of  the  East  Angles,  does  not  rest  on  any  good 
authority ;  but  the  practice  had  probably  become  general  before  the  time  of 
Alfred.  Florence  of  Worcester  mentions  the  consecration  of  Athelstan  at 
Kingston,  a.d.  924;  that  of  Edred  at  the  same  place  in  aj).  946;  that  of 
Edwy,  also  at  Kingston,  in  AJ).  955 ;  but  none  of  these  are  specified  in  the 
Chronicle.  The  Chronicles  (not  contemporary)  which  give  an  account  of 
Egbert's  consecration  at  Winchester,  are  of  no  authority  whatever.  Ethel- 
werd  states  that  Edward  the  Elder  was  crowned  at  Whitsuntide  in  the  year 
after  Alfred's  death  :  he  also  mentions  the  coronation  of  Edgar. 

*  The  term  '  christus  Domini,*  the  Lord's  anointed,  applied  to  kings  in 
the  canons  of  the  le^tine  synod  of  a.d.  787,  must  be  regarded  as  a  pre- 
sumptive evidence  of  the  existence  of  the  practice  commonly  at  that  date. 
Councils,  &c.  iii.  453. 

•  The  statements  of  Allen.  Prerogative,  p.  2  a,  on  this  point  are  very 
shallow  and  unfair.  To  attribute  the  ideas  of  the  seventeenth  century  to 
the  ages  of  S.  Gregory,  Anselm,  and  Becket  seems  an  excess  of  absurdity. 
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Queen  Bertha,  who  is  recorded  to  have  sworn  that  he  would  not 
inflict  new  laws  and  customs  upon  his  people,  but  would  thence- 
forward maintain  them  in  the  state  in  which  they  had  lived 
under  his&ther^s  rule,  and  that  he  would  impose  on  them  no  new 
ordinance,  to  their  damage;  there  is  some  doubt  however  to 
whom  the  promise  was  made^.  In  the  Pontifical  of  Egbert  the 
declaration  is  made  in  the  form  of  a  decree*  :  *  It  is  the  duty  of  ^^LJ*  ^'^" 
a  king  newly  ordained  and  enthroned  to  enjoin  on  the  Christian 
people  subject  to  him  these  three  precepts  ;  first,  that  the  Church 
of  Gk)d  and  all  the  Christian  people  preserve  true  peace  at  all 
times ;  secondly,  that  he  forbid  rapacity  and  all  iniquities  to  all 
degrees ;  thirdly,  that  in  all  judgments  he  enjoin  equity  and 
mercy,  that  therefore  the  clement  and  merciful  God  may  grant  ub 
His  mercy.'  In  almost  exactly  the  same  form  b  the  oath  taken  by 
Ethelred  the  Unready  at  the  bidding  of  Dunstan^ :  '  In  the  name 
of  the  Holy  Trinity,  three  things  do  I  promise  to  this  Christian 
people  my  subjects:    first,  that   God's   Church    and   all    the 

*  Greg.  Turon.  ix.  30 :  •  Post  mortem  vero  Chlothaoharii  regis,  Chari- 
berto  regi  popaluB  hie  sacramentum  dedit;  similiter  etiam  et  ille  com 
jnramento  promisit,  ut  leges  consaetudinesque  novas  popnlo  non  infligeret, 
sed  in  illo  quo  quondam  sub  patris  dominatione  statu  vixerant  in  ipso  hie 
eoB  deineeps  retineret,  neque  nllam  novam  ordinationem  se  inflicturum 
super  eoe  quod  pertineret  ad  spolium,  spopondit.'  See  Waitz,  D.  Y.  G.  iL 
158,  161. 

'  Pont.  Egb.  p.  105.  Select  Charters,  pp.  61,  62.  I  quote  the  Pontifical 
of  l^bert  under  that  name  as  usually  given  to  it ;  but  it  is  by  no  means 
clearly  ascertained  whether  the  service  it  contains  is  to  be  regarded  as  an 
edition  by  Egbert  of  a  service  for  an  Anglo-Saxon  coronation,  or  as  a  common 
form  alr«uiy  in  use.  It  certainly  appears  to  contain  the  germ  of  the  cere- 
mony which  was  expanded  in  later  times  according  to  local  circumstances ; 
as  in  the  service  for  the  Emperor  Henry,  Gandani,  i.  381.  On  the  later 
question,  as  to  whether  the  kings  of  France  borrowed  their  service  from 
£n^^and,  see  Selden,  Titles  of  Honour,  pp.  177,  189 ;  and  Maskell,  Mon. 
Bit.  iiu  14,  15.  In  Uie  service  of  Charles  Y  of  France  (MS.  Cotton  Tiberius 
B.  8)  the  archbishop  prays  for  the  king, '  ut  regale  solium  videlicet  Saxo- 
num,  Merciorum,  Noixlanehimbrorum  sceptra  non  deserat.'   Maskell  further 

2 notes  a  service  for  the  coronation  of  the  king  of  the  Franks  in  which 
[le  prayer  runs '  et  totius  Albionis  ecdesiam  deineeps  cum  plebibus  sibi 
annexis  ita  enutriat,  &c.;'  and  the  form  given  by  Ganciani  may  be 
compared  in  both  particulars.  The  conclusion  seems  pretty  certain  that 
English  MSS.  had  been  used  for  the  original  drawing  up  of  the  service 
in  both  instances.  See  also  Freeman,  Norm.  Gonq.  iii.  632-625.  The 
earliest  coronation  service  that  we  have,  to  which  a  certain  date  can  be 
given,  is  that  of  Ethelred  II,  printed  in  Taylor's  *  Glory  of  Begality.' 

'  Kemble,  Saxons,  ii.  36  :  from  Reliquiae  Antiquae,  ii  194.  Maskell; 
Mon.  Bit.  iii.  5.     Memorials  of  S.  Dunstan,  p.  355. 

L  2 


Digitized  by 


Google 


148  Constitutional  History.  [chap. 

Royal  oath.  Chnstian  people  of  my  realm  hold  true  peace  ;  secondly,  that  I 
forbid  all  rapine  and  injustice  to  men  of  all  conditions ;  thirdly, 
that  I  promise  and  enjoin  justice  and  mercy  in  all  judgments 
that  the  just  and  merciful  God  of  his  everlasting  mercy  may 
forgive  us  all.'  The  promise  made  by  the  same  Ethelred 
on  his  restoration  to  the  throne  in  a.d.  1014,  is  an  illustrative 
commentary  on  this,  for  it  shows  the  alteration  in  the  relations 
of  the  king  and  his  people  which  had  taken  place  since  thd  more 
ancient  oath  was  drawn  up  ;  *he  promised  that  he  would  be  to 
them  a  mild  and  devoted  lord,  would  consent  in  all  things  to 
their  will :  whatever  had  been  said  of  reproach  or  shame,  or  done 
frowardly  to  him  or  his  he  would  placably  condone ;  if  all  with 
one  mind  and  without  perfidy  would  receive  him  to  the  kingdom^* 
The  promise  to  do  the  will  of  his  people  although  they  receive 
him  as  their  lord  is  a  step  towards  the  form  of  the  medieval 
coronation  oath,  *  to  maintain  just  laws  and  protect  and  strengthen 
as  far  as  lies  in  you,  such  laws  as  the  people  shall  choose,  accord- 
ing to  your  strength.' 
Oathofthe  62.  The  duties  and  obligations  of  the  people  towards  the 
itoffT  king  may  very  probably  have  taken  the  form  of  an  oath  of 
allegiance  in  primitive  times,  although  no  such  form  has  been 
preserved.  The  Frank  kings  on  their  accession  made  a  progress 
through  their  kingdoms,  showed  themselves  to  the  nation  and 
received  an  oath  from  all  \  The  oath  does  not  however  appear  in 
our  own  records  until  the  ancient  idea  of  kingship  had  been  some- 
what modified.  It  is  first  found  in  the  laws  of  Edmund,  and  it 
there  bears  the  same  mark  as  the  legislation  of  Alfred  respecting 
treason'.  *  All  shall  swear,  in  the  name  of  the  Lord,  fealty  to 
King  Edmund  as  a  man  ought  to  be  faithful  to  his  lord,  without 
any  controversy  or  quarrel,  in  open  and  in  secret,  in  loving  what 
he  shall  love,  and  in  not  willing  what  he  shall  not  will^'     This 

*  Flor.  Wigom.  A.D.  1014. 

*  Greg.  T^Ton.  vii.  7 :  *  Priores  quoqoe  de  regno  Chilr^rici ...  ad 
filinm  ejus  ...  se  collegerunt,  quern  Cblotharimn  vocitavemnt,  ezigentes 
sacramenrta  per  civitates  quae  ad  Cbilpericum  prius  aspezerant,  ut  scilicet 
fideles  esse  d^beant  Guntchramno  regi  ac  nepoti  suo  Ghlothario.'  Also  iz. 
50,  quoted  above  ;  other  instances  are  given  by  Waitz,  D.  V.  6.  ii.  158. 

»  See  Chapter  VII. 

*  Edmund,  iii.  $  1.    Select  Charters,  p.  66. 
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however  is  no  unconditional  promise ;  for  the  oath  taken  hj  the  Conditional 
man  to  his  lord,  on  which  the  ahove  is  Atoned,  specially  adds '  on 
condition  that  he  keep  me  as  I  am  willing  to  deserve,  and  fulfil 
all  that  was  agreed  on  when  I  hecame  his  man  and  chose  his  will 
as  mine  ^.'  But  it  is  not  the  less  clear  that  the  obligation,  though 
mutual  and  conditional  still,  is  not  the  mere  right  and  duty  of  both 
to  maintain  the  peace  of  the  people,  but  a  stage  in  the  develop- 
ment of  those  mutual  relations  by  which  the  subject  became  per- 
sonally dependent  on  the  sovereign  as  lord  rather  than  as  king. 

63.  The  greatest  constitutional  prerogative  of  the  king,  his  right  The  ranX  ^ 
to  nominate  and  maintain  a  comitatus  '  to  which  he  could  give  ges^  or 
territory  and  political  power,  is  marked  by  similar  developments.  *'^*°*p*^"*'/' 
Like  the  Frank  king,  the  Anglo-Saxon   king  seems  to  have 
entered  on  the  full  possession  of  what  had  been  the  right  of  the 
elective  principes :  but  the  very  principle  of  the  comitatus,  when 
it  reappears  in  our  historians,  had  undergone  a  change  from 
what  it  was  in  the  time  of  Tacitus ;  and  it  seems  to  have  had  in 
England  a  peculiar  development  and  a  bearing  of  special  im- 
portance on  the  constitution.     In  Tacitus  the  comites  are  the 
personal  following  of  the  princeps ;  they  live  in  his  house,  are 
maintained  by  his  gifts,  fight  for  him  in  the  field.     If  there  is 
little  difference  between  companions  and  servants,  it  is  because 
civilisation  has  not  yet  introduced  voluntary  helplessness.     The^ 
difference  between  the  comites  of  the  princeps  and  the  household 
of  the  private  man '  depends  fundamentally  only  on  the  public  and 
political  position  of  the  master.     Now,  the  king,  the  perpetual 
princeps  and  representative  of  the  race,  conveys  to  his  personal/ 
following  public  dignity  and  importance.   His  gesiths  and  thegus 

*  O&ihB ;  Schmid,  Grosetze,  p.  405 :  *  In  illo  Deo  pro  quo  BRnctom  hoc 
sanctificatom  est,  volo  esse  domino  meo  N.  fidelis  et  credibilis,  et  amare  quae 
amet,  et  abeoniare  quae  absoniet,  per  Dei  rectum  et  seculi  oompetentiam,  et 
nunquam  ex  velle  et  posse,  yerbo  vel  opere,  quicquam  iacere  quod  ei  magis 
dispUceat ;  ut  me  ten  eat  sicut  desenrire  volo,  et  totum  mihi  compleat  quod 
in  nostra  praelocutione  fuit,  quando  snus  deveni  et  ejus  elegi  voluntatem.' 

'  See  Kemble,  Saxons,  i.  162;  K.  Maurer,  Wesen  des  iiltesten  AdeU, 
&c.  pp.  137  sq. ;  Krit.  Ueberschau,  ii.  388  sq. 

'  Gneist,  Self-government,  i.  6.  K.  Maurer,  Krit.  Ueberschau,  ii.  396. 
6.  L.  von  Maurer,  Hofverfassg.  i.  138-142.  The  equivalents  of  geiith 
{cornea)  are  hlafista,  the  loaf-eater,  who  eats  the  bread  of  the  hlaford ;  fol- 
gariufl,  the  follower ;  geneat,  the  companion  (genoss).    See  above,  p.  24. 
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/  The  roy»i     are  among  the  great  and  wise  men  of  the  land.  The  right  of  haying 
^  such  dependents  is  not  restricted  to  him,  but  the  gesith  of  the 

ealdorman  or  bishop  is  simply  a  retainer  \  a  pupil  or  a  ward  *  : 
the  free  household  servants  of  the  ceorl  are  in  a  certain  sense  his 
gesiths  also.  But  the  gesiths  of  the  king  are  his  guard  and 
private  council ;  they  may  be  endowed  by  him  from  the  folkland 
and  admitted  by  him  to  the  witenagemot.  They  supply  him 
with  an  armed  force,  not  only  one  on  which  he  can  rely,  but  the 
only  one  directly  amenable  to  his  orders;  for  to  summon  the  fyrd 
he  must  have  the  consent  of  the  witan.  The  Danish  huscarls  of 
Canute  are  a  late  reproduction  of  what  the  familia  of  the  North- 
umbrian kings  must  have  been  in  the  eighth  century  ^  The 
gesiths  are  attached  to  the  king  by  oath  as  well  as  by  gratitude 
for  substantial  favours  ^ ;  they  have  exempt  jurisdictions  from 
which  the  national  officers  are  partially  excluded,  and  dependents 
of  their  own  whom  they  may  make  available  for  the  king^s  service. 
The  king  is  not  therefore  left  alone  in  forlorn  majesty  like  the 
later  Merovingian  monarchs ;  he  is  his  own  mayor  of  the  palace, 
the  leader  of  his  own  comitatus,  and  that  comitatus  supplies  him 
with  strength  both  in  the  council  and  in  the  field.  But  the  chief 
importance  of  the  gesiths  lies  in  their  relation  to  the  territorial 
nobility,  at  its  origin. 

64.  It  has  been  sometimes  held  that  the  only  nobility  of 
blood  *  recognised  in  England  before  the  Norman  Conquest  was 

^  Others  besides  kings  and  ealdormen  might  have  gesiths  or  gesithcund- 
men  in  dependence  on  them  ;  see  Ini,  §  50.  The  under-kings  of  Hwiccia 
retained  the  r^ht  of  endowing  their  comites  ;  see  Cod.  Dipl.  xxxyi,  cxyii, 
oxxv.    So  too  Queen  Ethelswitha  of  Mercia ;  ibid,  ocxcviii,  ccxcix. 

■  The  household  of  Wilfrid  is  described  by  Eddius.  c.  21,  'prindpes 
quoque  saeculares,  yiri  nobiles,  filios  sues  ad  erudiendum  sibi  dederunt,  ut 
aut  Deo  servirent  si  eligerent,  aut  adultos  si  maluissent  regi  armatos 
oommendaret.*  No  wonder  king  Egfrith  was  jealous  of  his  *  innumerum 
sodalium  exercitum,  regalibus  vestibus  et  armis  omatum.'    Ibid.  c.  24. 

'  K.  Maurer,  Krit.  Ueberschau,  ii.  400.  The  huekarlar  are  of  three  classes 
(i)  Servants ;  (2)  Gestir,  who  do  the  king*s  business  abroad  and  meet  at  his 
table  only  on  holydays,  guests ;  (3)  Hiredhmenn,  the  inmates  of  the  court. 

*  God.  Dipl.  clxxix.  Cenulf  grants  land  to  Suithun  '  eo  videlicet  jure  si 
ipse  nobis  et  optimatibus  nostris  fidelis  manserit  minister  et  inconvulsus 
amicus.'  Ibid,  ccccxxxvii.  Edwy  describes  Elfhere  as  'cuidam  comiti  non 
solum  mihi  per  omnia  fideli  subjectione  obtemperanti,  yerum  etiam  in 
omnibus  meum  velle  subjicientL'    Ibid,  cccclxii.  '  vassallo.* 

B  On  the  subject  of  nobility  see  K.  Maurer,  Ueber  das  Wesen  des  altesten 
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that  of  the  king's  kin^.  The  statement  may  be  regarded  asQueitiQou 
deficient  in  authority,  and  as  the  result  of  a  too  hasty  generalisa-  enoe  of  a 
tion  from  the  fcict  that  only  the  sons  and  brothers  of  the  kings  blood, 
bear  the  name  of  setheling.  On  the  other  hand  must  be  alleged 
the  existence  of  a  noble  (edhiling)  class  among  the  continental 
Saxons  who  had  no  kings  at  all:  and  the  improbability  that 
the  kindred  nations  should  undertake  so  large  expeditions  for 
conquest  and  col9nisation  with  but  one  noble  family  in  each,  or 
that  every  noble  family  that  came  to  England  should  succeed  in 
obtaining  a  kingd<$m  \  The  common  use  of  the  word  nobiUs  in 
Bede  and  Eddius  shows  that  the  statement  is  far  too  sweep- 
ing, and  the  laws  of  Ethelbert  prove  the  existence  of  a  class 
bearing  the  name  of  eorl  of  which  no  other  interpretation  can  be 
given  \  That  these,  eorlas  and  cethelj  were  the  descendants  of  the  The  eorl  and 
primitive  nobles  of  the  first  settlement,  who,  on  the  institution  of 
royalty,  sank  one  step  in  dignity  from  the  ancient  state  of  rude 
independence,  in  which  they  had  elected  their  own  chiefs  and  ruled 
their  own  dependents,  may  be  very  reasonably  conjectured :  and 
when  the  heptarchic  kingdoms  gathered  in  the  petty  royalties  of 
the  earlier  date,  and  were  themselves  in  turn  gathered  in  under  the 
West  Saxon  supremacy,  the  numbers  of  the  families  which  claimed 
blood  nobility  must  have  largely  increased,  whilst  the  accumula- 
tion of  power  in  the  king's  hand  must  have  at  the  same  time 
widened  the  interval  between  nobility  and  royalty.  The  rise 
of  royal  dignity  and  the  diminishing  importance  of  the  ancient 
nobles  may  likewise  have  tended  to  restrict  the  title  of  setheling 
to  the  royal  house.     And  this  would  certainly  follow  as  soon  as 

Adels  der  Deutschen  Stamme,  Miinoben,  1846,  and  Krit.  IJebersohan,  iii. 
424-440. 

^  Thorpe's  Lappenbergf;  ii.  312,  313.  The  Franks  had  no  true  ancient 
nobility,  such  as  the  rest  of  the  Grennan  tribes  had.  Waltz,  D.  V.  G.  ii. 
289-291.    See  above,  p.  55. 

*  K.  Maurer,  Krit.  Ueberschau,  ii.  424.  See  Bede,  H.  £.  iii.  14:  'no- 
bilibos  simul  atque  ignobilibas,'  translated  'aethelum  and  unaethelum'; 
similar  expressions  are  countless.  For  the** eorl'  see  Ethelbert's  laws, 
§§  13,  14,  75, 8cc,  &c.  Schmid,  Gesetae,  pp.  566-568.  The  word  eorl  is  said 
to  be  the  same  as  the  Norse  jarl,  and  another  form  of  ealdor  (t) ;  whilst  the 
ceorl  answers  to  the  Norse  karl ;  the  original  meaning  of  the  two  being  old 
man  and  young  man.    See  Max  Muller,  Lectures  on  Language,  ii.  a8o. 

'  K.  ^urer,  Wesen  des  altesteu  Adels,  &c.  p.  187. 
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the  nobility  of  blood  b^;an  to  be  merged  in  tbe  much  more 
numerous  nobility  of  official  and  territorial  growth.  The  ancient 
name  of  eorl^  like  that  of  atheling,  changed  its  application  and, 
under  the  influence  perhaps  of  Danish  association,  was  given  like 
that  o(  jarl  to  the  official  ealdorman.  Henceforth  the  thegfi 
takes  the  place  of  the  cethely  and  the  class  of  thegns  probably 
embraces  all  the  remaining  families  of  noble  blood.  The  change 
may  have  been  very  gradual ;  the  north  peoplA/ffU)  of  the  tenth 
or  early  eleventh  century  still  distinguishes  the  eorl  and  cethel- 
ing  with  a  wergild  nearly  double  that  of  the  ealdorman  and 
seven  times  that  of  the  thegn  * ;  but  the  north  people's  law 
was  penetrated  with  Danish  influence,  and  the  eorl  probably  re- 
presents the  jarl  rather  than  the  ealdorman,  the  great  earl  of  the 
fourth  part  of  England  as  it  was  divided  by  Canute  ^  The  eorl- 
riht  to  which  the  successful  thegn  might  aspire,  and  which  he 
perhaps  acquired  by  the  possession  of  forty  hides,  may  possibly 
be  otherwise  explained  than  by  the  supposition  of  a  class  of 
eorls  as  distinct  from  ealdormen,  of  which  the  histories  preserve 
no  individual  names  \ 

65.  The  development  of  the  comitatus  into  a  territorial 
nobility  seems  to  be  a  feature  peculiar  to  English  History. 
Something  of  the  kind  might  have  occurred  in  the  other  Ger- 
manic races  if  they  had  not  been  united  and  assimilated  under 
the  Frank  empire,  and  worked  out  their  feudalism  under  the 
influence  of  the  Frank  system.  The  Lombard  gasind,  and  the 
Bavarian  sindman  were  originally  the  same  thing  as  the  Anglo- 
Saxon  gesith  ^.  But  they  sank  into  the  general  mass  of  vassalage 
as  it  grew  up  in  the  ninth  and  tenth  centuries.  And  Frank 
vassalage,  although  it  superseded  and  swamped  the  comitatus, 

^  The  wergild  of  the  king  is  15,000  thrymsas,  and  his  cynebot  the  same ; 
the  wergild  of  the  archbishop  and  eetheling  or  eorl  is  15,000 ;  that  of  the 
bishop  and  ealdorman,  8000 ;  that  of  the  hold  and  high  reeve,  ^000;  that 
of  the  thegn,  aooo;  that  of  ceorl,  267.    Schmid,  Gesetze,  pp.  390,  397. 

'  Robertson,  Scotland  under  her  Eariy  Kings,  ii.  287,  refers  the  ealdor- 
man and  thegn  to  Saxon  North umbria,  the  earl  and  hold  to  the  Scandina- 
vian lords.  This  is  most  probable,  but  it  is  unnecessary  to  suppose  the 
document  earlier  than  the  time  of  Canute. 

*  See  below,  p.  157,  n.  2. 

*  Waitz,  D.  V.G.  ii.  181 ;  iv.  190.  Grimm,  R.  A.  p.  318  ;  G.  L.  von 
Maurer,  Hofver&ssg.  i.  167-170. 
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grew  out  of  circamstances  entirely  uncoDnected  with  it^.  The  Pwuiar  ^ 
practice  of  commeDdation  and  the  beneficiary  system  were  the  Anglo-Saxon 
basis  of  it.     The  beneficiary  system  bound  the  receiver  of  land  *  y/ 

to  the  king  who  gave  it ;  and  the  act  of  commendation  placed  the 
freeman  and  his  land  under  the  protection  of  the  lord  to  whom 
he  adhered ;  the  result  was  to  bring  all  the  landholders  of  the 
country  graduaUj  into  personal  dependence  on  the  king.  Each 
of  these  practflAhad  its  parallel  in  England.  The  bestowal  of 
folkland,  however,  rather  presupposed  than  created  the  close  rela- 
tion between  the  king  and  the  receiver  of  the  gift,  and  in  most 
cases  it  was  made  to  a  gesith  in  consideration  of  past  services, 
implying  no  new  connexion.  The  choice  of  a  lord  by  the  land- 
less man  for  his  surety  and  protector,  and  even  the  extension 
of  the  practice  to  the  free  landowner  who  required  such  protec- 
tion, was  less  liable  here  than  on  the  continent  to  be  confounded 
with  feudal  dependence,  and  in  fact  created  no  indissoluble  rela- 
tion.    Hence  the  important  difference.     The  comitatus  with  its 

*  Waitz,  D.  y.  6.  ii.  262 :  '  It  is  usual  to  derive  the  later  vassalage 
firom  the  ancient  comitatus,  but  there  are  no  grounds  whatever  for  doing 
•o.  The  former,  wherever  we  find  it,  appears  in  wider  extension,  in  relation 
to  private  persons  as  well  as  to  the  king ;  in  relation  to  them  it  gives  no 
honours  or  rights  such  as  the  members  of  the  comitatus  enjoyed  ;  nor  does 
it  create  that  dose  personal  connexion  in  which  the  comites  stand  to  their 
lord.*  See  also  voL  iv.  210  sq.  The  dependent  nught  be  connected  with 
the  king  (i)  by  service,  (2)  by  comitatus,  (3)  by  commendation,  (4)  by 
reception  of  land  as  a  benefice.  Trank  feudalism  grew  out  of  the  two 
latter,  the  English  nobility  of  service  from  the  two  first.  It  is  not  con- 
tended that  either  the  pnnciples  at  work  in  English  society  or  the  results 
at  which  they  arrived  before  the  Norman  Conquest  were  very  different 
from  the  corresponding  influences  and  results  on  the  continent ;  but  they 
had  a  distinct  history  which  was  different  in  every  stage,  especially  in  the 
point  that,  as  in  so  many  other  things,  the  personal  relation  in  England 
takes  the  place  of  the  territorial,  as  it  was  in  France ;  and  the  feudalism 
that  followed  the  Conquest  was  Frank  and  territorial,  that  which  preceded 
it  grew  frarn  personal  and  legal,  not  from  territorial  influences.  On  the 
growth  of  Fnmk  feudalism,  see  Waitz,  as  quoted  above ;  on  the  growth  of 
dependence  among  the  English,  see  the  following  chapter.  Here  the 
important  point  is  this,  that  whereas  the  later  Anglo-Saxon  nobility  grew 
out  of  gesith-ship  and  thegn-ship,  on  the  continent  the  feudal  nobility  grew 
out  of  vassalage,  the  beneficiary  system  and  immunity.  There  are  how- 
ever two  points  in  question,  (i)  the  creation  of  the  Anglo-Saxon  nobility  of 
service,  and  (x)  the  creation  of  the  general  system  of  dependence  of  which 
the  king  was  the  centre  and  head :  of  these  only  the  first  is  here  noticed. 
In  the  Frank  empire  the  beneficiary  system  is  unconnected  with  the  comi- 
tatus, in  the  English  they  are  in  the  closest  connexion.  See  below, 
p.  251,  n.  2. 
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antrustions  is  on  the  continent  absorbed  in  the  landed  vassalage. 
The  comitatus  of  gesiths  and  thegns  forms  the  basis  of  a  new 
and  only  partially  vassalised  nobility. 
Changem^  But  in  the  process  the  character  of  the  gesith  and  thegn  is 
terof  the  largely  modified.  He  who  had  at  first  been  a  regular  inmate  of 
the  king's  house  begins  to  have  an  estate  of  land  assigned  him. 
He  may  be  a  noble,  the  son  of  a  landed  noble,  like  Benedict 
Biscop,  who  received  a  provision  of  land  from  Kiga^gfrith  which 
he  resigned  when  he  became  a  monk^.  To  the  folkland  the  sons 
of  the  nobles,  and  the  warriors  who  had  earned  their  rest,  looked 
for  at  least  a  life  estate' ;  an^  according  to  Bede  the  pretended 
church  endowments,  the  pseudo-monasteries,  of  his  day  had  so 
far  encroached  on  the  available  stock  as  to  be  a  public  evil.  It 
is  unreasonable  to  suppose  that  the  relation  to  his  lord  dimin- 
ished at  all  the  personal  status  of  the  gesith'.  In  the  time 
of  Tacitus,  the  noble  German  did  not  blush  to  be  seen  amongst 
the  comites.  Beowulf  the  son  of  the  noble  Ecgtheow  became 
the  gesith  of  King  Hygelac,  and  when  he  rose  to  be  a  chieftain 
had  lands,  treasures,  and  gesiths  of  his  own^.  Of  gifts  of  land  to 
the  gesiths  we  have  abundant  instances  in  the  charters,  and  in 
almost  every  instance  in  which  the  comes  is  mentioned  by  Bede, 
it  is  as  possessor  of  an  estate.  In  this  respect  almost  at  the 
dawn  of  History  the  character  of  the  association  is  varied  :  the 
ancient  comes  lived  with  his  lord,.and  was  repaid  for  his  services 
by  gifts  and  banquets ;  the  English  gesith,  although  bound  by 
oaths  to  his  lord  still,  lives  on  his  own  domain.     There  are  still 


^  'Cum  esset  minister  Osuiu  regis  et  possessionem  terrae  suo  gradui 
oompetentem  illo  donante  perciperet,  .  . .  fostidivit  possessionem  caducam 
ut  adquirere  posset  aetenmm ;  despezit  militiam  cum  comiptibili  donativo 
terrestrem,  ut  vero  Regi  militaret,  regnum  ill  supema  civitate  mereretur 
habere  perpetuum.'  Bede,  Hist.  Abbatum,  c.  i. 

'  '  Quod  enim  turpe  est  dicere,  tot  sub  nomine  monasieriorum  loca  hi  qui 
monacbicae  vitae  prorsus  sunt  expertes  in  suam  ditionem  accepenmt  . . .  ut 
omnino  desit  locus  ubi  filii  nobilium  aut  emeritorum  militum  possessionem 
acdpere  possint ;  ideoque  vacantes  .  .  .  banc  ob  rem  vel  patriam  suam  pro 
qua  militare  debuerant  trans  mare  abeuntes  relinquaut,  vel  &c.  &c.'  Bede, 
Letter  to  Egbert,  c.  7. 

"  Kemble  regards  the  status  of  the  comes  as  unfree, '  the  unfree  chattel  of 
a  prince,'  Saxons,  i.  175 ;  see  above,  p.  36,  n.  1. 

*  Kemble,  Saxons,  i.  168.    Beowulf,  ed.  Thorpe,  v.  391. 
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of  course  geeiths  without  land',  who  may  live  in  the  palace ;  but 
the  ancient  rule  has  become  the  exception. 

Closely  connected  with  the  gtsith  is  the  ihegn^\  so  closely  that  Thethegn.^ 
it  is  scarcely  possible  to  see  the  difference  except  in  the  nature  of 
the  employment.      The  ikegn  seems  to  be  primarily  the  warrior 
gesiih  \  in  this  idea  Alfred  uses  the  word  as  translating  the  mt2d« 
of  Bede*.      He  is  probably  the  ^^n^  who  has  a  particular  mili- 
tary duty  in  his  master's  service.   But  he  also  appears  as  a  land- 
owner.    The  ceorl  who  has  acquired  five  hides  of  land,  and  a 
special  appointment  in  the  king^s  hall,  with  other  judicial  rights, 
becomes  thegn-worthy ;  his  oath  and  protection  and  wergild  are 
those  of  a  thegn*.     The  thegn  therefore  is  now  the  possessor  of  The  land- ^ 
five  hides  of  land,  and  as  such  bound  to  service  in  war,  not  thegn.      ^ 
necessarily  by  his  relation  to  the  king,  but  simply  as  a  land- 
owner.    And  from  this  point,  the  time  of  Athelstan,  the  gesith 
is  lost  sight  of  except  very  occasionally ;  the  more  important 

'  Ini,  %%  45,  50, 5 T,  63.  K.  Maorer,  Weeen  d.  &lt.  Adels,  &c.  pp.  138, 139. 
Maurer  understands  the  gesith  of  Ini's  law,  where  contmated  with  the 
thegn,  as  the  landless  gesidi,  p.  141.  He  also  maintains  that  the  orieinal 
difference  was  that  the  gedth  was  bound  only  to  military  service,  whilst 
the  thegn  had  a  special  office  in  the  court  over  and  aboye  the  military  one ; 
the  second  stage  is  reached  when  the  thegn  has  special  service  in  the  field ; 
and  a  third  when  the  military  service  is  united  to  the  possession  of  five 
hides,  pp.  160-163. 

*  Theg^  *thegen,  vir  fortis,  miles,  minister.'  Kemble,  Saxons,  i.  131, 
who  however,  at  p.  169,  regards  the  word  as  meaning  originally  a  servant. 
Waitz  compares  the  gesith  with  the  Frank  antrustion,  and  the  thegn  with 
the  vassus;  D.Ver&ssgs.-G^eschiohte,  i.  363.  K.  Maurer  identifies  the  geneat 
with  the  gesith  (Wesen  dee  altesten  Adels,  &c.  p.  146),  and  points  out  that 
the  origimJ  meaning  of  thegn  is  not  a  servant,  but  a  warlike  man.  Its 
origin  is  not  the  same  as  that  of  the  German  (ftfnm,  to  serve ;  the  cognate 
word  with  which  is  ihwWy  a  slave.  See  too  K.  Maurer,  Kritische  Ueber- 
schau,  ii.  389. 

*  Bede,  H.  £.  iii.  14:  '  Divertitque  ipse  cum  uno  tantum  milite  (thegn) 
sibi  fidelissimo  nomine  Tondheri,  celandus  in  domo  comitis  (gesithes) 
Hunvaldi,  quem  etiam  ipsum  sibi  amidssimnm  autumabat . .  .  ab  eodem 
comite  (gesith)  proditum  eum  Osuiu,  cum  praefato  ipsius  milite  (thegn) 
per  praefectum  (gerefan)  suum  .  .  .  interfecit.'  Hist.  Eccl.  iv.  12  \  *  Ad 
dominum  ipsorum,  comitem  (gesitii)  videlicet  Aedilredi  regis,  adductus ; 
a  quo  interrogatus  quia  esset,  timuit  se  militem  (cyninges  thegn)  fuisse 
coi&teri/  &c. 

^  As  the  Danish  wars  compelled  the  king  to  call  out  the  whole  popula- 
tion to  arms  and  not  to  rely  on  his  own  oomitatus,  or  on  his  gesiths  and 
king's  thegns,  the  distinction  of  the  king's  thegn  firom  other  landowners 
disappeared  (K.  Maurer,  Krit.  Ueberscluau,  ii.  409,  410),  and  the  gesith 
with  It. 
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\  disappears. 


NobUityof 
\  thethegn. 


Tbegesith  members  of  the  class  having  become  thegns^  and  the  lesser  sort 
sinking  into  the  rank  of  mere  servants  to  the  king.  The  class  of 
thegns  now  widens ;  on  the  one  hand  the  name  is  ^ven  to  all 
who  possess  the  proper  quantity  of  land  whether  or  no  they  stand 
in  the  old  relation  to  the  king^;  on  the  other  the  remains  of  the 
older  nobility  place  themselves  in  the  king^s  service*  The  name 
of  thegn  covers  the  whole  class  which  after  the  Conquest  appears 
under  the  name  of  knights,  with  the  same  qualification  in  land 
and  nearly  the  same  obligations'.  It  also  carried  bo  much  of 
nobility  as  is  implied  in  hereditary  privilege.  The  thegn-bom  are 
contrasted  with  the  ceorl-bom ;  and  are  perhaps  much  the  same 
as  the  gesithcund.  Such  thegn-bom  and  gesithcund  men  may 
themselves  be  called  thegns  even  where  they  hold  no  land,  but 
they  do  not  acquire  the  privilege  of  their  blood  until  they  have 
reached  the  third  generation  from  the  founder  of  the  family 
dignity  *. 

Under  the  name  of  thegn  are  included  however  various  grades 
of  dignity*.     The  class  of  king's  thegns  is  distinguished  from 

^  This  is  self-evident  in  the  case  of  the  laws.  As  to  charters  the  foIlo¥ring 
is  the  general  conclusion ;  down  to  the  time  of  Egbert  grants  are  made  to 
comites  and  ministri  in  nearly  equal  numbers ;  Ethelwulfs  grants  are  all 
to  ministri ;  so  are  those  of  his  successors  down  to  Edmund  who  grants 
twice  to  his  comites  Etbelstan  and  Eadric,  both  of  whom  are  ealdormen  ; 
and  from  this  time  comes  frequently  has  that  signification  ;  the  terms  miles 
(Cod.  Dipl.  ccccxxvi,  mclvi,  mclviii),  homo  (ccclzxxvi,  ccccxii)^  and  vassallus 
(ccccxxxi,  mlxxx)  occur  occasionally  during  the  tenth  century.  It  would 
appear  from  this  that  the  use  of  the  word  gesith  in  Alfred's  translation  of 
Bede  may  have  been  an  intentional  archaism. 

^  This  is  the  great  point  maintained  by  K.  Maurer,  Wesen  d.  alt.  Adels, 
p.  158 ;  who  asserts  that  in  the  later  Anglo-Saxon  times,  the  king's  service 
without  the  five  hides  did  not  confer  the  rank  of  thegn,  whilst  the  five 
hides  without  the  kinged  special  service  did.  The  whole  view  is  combated 
by  Schmid,  Gesetze,  pp.  664-668.  See  Gneist,  Self-government,  i.  13,  16, 17. 

•  Select  Charters,  p.  87,  above  p.  155.  The  word  cniht  occurs  in  the 
charters  occasionally,  e.  g.  Cod.  Dipl.  dlvii,  dcxii,  dclzxxv,  doxciv,  mcccii^ 
mcccxxxvi,  apparently  in  the  sense  of  minister  or  thegn  to  a  noble  person. 
See  Schmid,  Gesetze,  p.  548. 

*  There  are  doubts  about  the  reading  of  the  passage  on  which  this 
depends,  Wergilds,  §§  9-13.  See  K.  Maurer,  Wesen  d.  alt.  Adels,  &c.  pp. 
139,  1 40;  who  understands  that  although  every  possessor  of  five  hides  was 
a  thegn,  it  was  only  in  three  generations  that  he  became  gesithcund  or 
ennobled  in  blood ;  if  a  ceorl  was  a  gesith  or  military  follower  without  the 
five  hides,  he  was  not  a  thegn  and  could  have  only  a  ceorl's  wergild. 

^  Of  the  ofiScial  thegns  of  the  king's  household,  the  hors-thegn,  diso-thegn 
and  the  rest,  it  is  not  necessary  to  speak  here ;  they  are  officers,  not  classes 
or  ranks  of  society* 
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that  of  the  medial  the^s,  and  from  a  residuum  that  falls  in  rank  Banks  of 

thegns. 
below  the  latter  ^    The  heriot  of  a  king's  thegn  by  the  law  of 

Canute  comes  midway  between  that  of  an  eorl  and  that  of  the 
medial  thegn.  His  estate  of  land  would  seem  then  to  fall  between 
the  forty  hides  of  the  one  and  the  five  hides  of  the  other". 
Over  a  king's  thegn  none  but  the  king  himself  could  exercise 
jurisdiction',  whilst  there  were  thegns  who  were  in  actual 
dependence  on  others  bearing  the  same  title*:  and  Canute  in 
one  of  his  charters  addresses  his  thegns  as  'twelfhynde  and  twy- 
hynde/  as  if  some  at  least  of  the  order  were  in  wergild  indis- 
tinguishable from  the  ceorls^  Some  thegns  had  socen  or 
jurisdiction  over  their  own  lands,  and  others  not  *.  "We  may  well 
believe  that  the  combinations  and  permutations  of  nobility  by 
blood,  of&ce  and  service,  would  create  considerable  differences 
among  men  bearing  the  common  title.  The  alodial  eorl  who  for 
security  has  commended  himself  to  the  king  and  bears  an  hono- 
rary office  at  court,  the  official  ealdorman  who  owes  his  place 
to  royal  favour  earned  in  the  humbler  status  of  a  dependent, 

*  Canute,  Sec.  §  73.  Maurer  (?•  171)  refers  this  graduation  merely  to 
the  extent  of  the  possessions  held  by  each  class ;  citing  Domesday,  Not- 
tinghamshire, p.  380 ;  Yorkshire,  p.  398 ;  where  the  thegn  who  has  more 
than  six  manors  pays  a  relief  of  eight  pounds  to  the  king ;  he  who  has 
six  or  less  pays  three  marks  to  the  sheriff.  The  custom  of  Berkshire  was 
different ;  there  the  whole  armour  was  given  to  the  king  with  one  horse 
saddled  and  another  unsaddled.  Gneist  (Self-goverument,  i.  1 7)  connects 
the  extension  of  the  heriot  to  alodial  owners  with  the  acquisition  of  the 
position  of  thegn  by  every  owner  of  five  hides. 

•  The  forty  hides  that  conveyed  the  dignity  of  a  procer  (Hist.  Miens,  ii. 
40)  are  of  course  eight  times  the  five  hides  that  made  a  thegn.  So  the 
eorl's  weigild  was  15,000  thrymsas  and  the  thegn's  X300  shillings.  I  con- 
fess that  I  see  no  other  explanation  of  the  passage  and  of  the  similar  one 
in  the  Ranks,  than  that  the  possession  of  forty  hides  entitled  a  man  to  the 
wei^gild  and  credibility  of  an  earl ;  it  could  scarcely  confer  a  claim  on  the 
ealdormanship  in  its  character  of  magistracy,  although  there  is  a  passage  in 
Hist.  Ellens,  i.  5  which  might  lead  to  such  a  conclusion.    Robertson,  Essays, 

.  169.    But  there  may  have  been  a  rule,  such  as  that  of  Clothair  II  (Baluze, 

16),  that  no  one  should  be  an  ealdorman  who  did  not  hold  forty  hides  of 

land  in  the  territory  he  was  to  rule ;  or  the  forty  hides  may  have  been  the 


I 


appanage  or  official  estate  of  the  earL 

'  Ethelred,  iiL  $  11. 

*  Ranks,  §  3.     Select  Charters,  p.  5 

»  Cod.  Dipl.  dccxxxi.  K.  Maurer  d 
Such  persons  were  probably  the  sdr-tli 
owners,  such  as  the  ntmierous  tainiof  t 
dav-book.    See  Schmid,  Gesetze,  p.  667. 

'  Canute,  ii  §  71.  3. 


*  Ranks,  §  3.     Select  Charters,  p.  64. 

•  Cod.  Dipl.  dccxxxi.  K.  Maurer  doubts  the  pertinency  of  this  passage. 
Such  persons  were  probably  the  scir>tliegns  to  a  large  extent,  simply  land- 
owners, such  as  the  ntmierous  taini  of  the  Western  shires,  noticed  in  Domes- 
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Different  the  mere  courtier  who  occupies  the  place  of  the  ancient  gesith, 
thegrns.  the  ceorl  who  has  thriven  to  thegn-right,  the  landowner  of  five 
hides  or  more,  and  the  smaller  landowner  who  has  his  own 
place  in  the  shiremoot,  all  stand  on  different  steps  of  dignity. 
The  very  name,  like  that  of  the  gesith,  has  different  senses 
in  different  ages  and  kingdoms ;  hut  the  original  idea  of  military 
service  runs  through  all  the  meanings  of  thegn,  as  that  of 
personal  association  is  traceahle  in  all  the  applications  of  gesith. 
The  king's  thegn  was  hoth  the  landowner  and  the  military 
gesith.  In  the  latter  character  he  was  hound  by  a  very  stringent 
oath  of  fidelity;  and  he  received  from  his  lord  the  equipment 
which  was  returned  as  a  heriot  on  his  death.  He  was  a  member 
of  his  personal  council,  and  as  such  attested  the  acts  of  the 
witenagemot  Sometimes  the  assent  and  counsel  of  the  comites 
is  expressed  in  a  charter^,  and  occasionally  a  comes  attests  a 
grant,  but  more  frequently  the  king^s  retainers  style  themselves 
ministri  or  thegns,  and  when  the  term  comes  ultimately  emerges, 
it  is  as  the  translation  of  eorl  or  ealdorman,  in  the  century 
inmiediately  preceding  the  conquest  ^ 
The  title  of       When  the  more  ancient  blood  nobility  which  had  existed  in  the 

lethelizig. 

time  of  Ethelbert  of  Kent,  and  survived  as  late  as  that  of  Alfred, 
had  finally  merged  in  the  nobility  of  service,  when  the  eorl  and 
sethel  were  lost  in  the  thegn,  it  is  no  wonder  that  the  title  of 
aetheling  was  restricted  to  the  king's  kin.  Then  too  the  position 
of  the  ceorl  seems  to  have  sunk,  although  not  so  low  as  it  did 
after  the  Conquest :  the  mere  possession  of  land,  however  fr'ee, 
was  no  longer  the  sole  qualification  for  political  power. 
The  ealdor-  66.  Whilst  the  title  of  thegn  speaks  distinctly  of  the  origin 
™*"'  of  the  rank  in  military  service,   that  of  ealdorman   evinces 

equally  clearly  its  connexion  with  executive  government;  for 
although  it  is  sometimes  loosely  or  generically  applied  as  an 
equivalent  to  lord,  senior,  or  noble,  it  is,  when  given  to  a  par- 
ticular person,  or  appearing  in  a  public  document,  always  refer- 
able to  the  chief  magistrate  of  a  shire  or  cluster  of  shires.     It 

^  But  only  in  suspidoiiB  documentB,  fuch  as  the  giant  of  Ethdwnlf ,  Cod. 
IHdI.  ml. 
*  See  above  p.  1 1 1,  n.  4. 
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thus  answers  to  the  comes  or  gnrf  of  the  continent,  and  by 
Assei*  and  the  other  historians  who  have  used  his  work,  the 
word  comes  is  employed  as  its  Latin  equivalent.  Alfred,  how- 
ever, uses  ealdorman  to  translate  the  princeps  of  Bede.  The 
use  of  dux  for  ealdomum  is  not  rare  in  the  Latin  chronicles,  TheAu-. 
and  the  term  is  occasionally  found  in  charters  as  early  as  the 
eighth  century  interchangeably  with  princeps^.  Whether  in  such 
cases  the  dux  should  be  understood  to  have  the  military  com- 
mand of  the  shire,  whilst  the  ealdorman  possessed  the  civil, 
and  the  gerefa  was  simply  the  guardian  of  the  king^s  interest ; 
whether  the  dux  ruled  over  a  wider  territory  than  the  simple 
ealdorman  ;  or  whether  the  terms  are  not  really  equivalents,  can 
only  be  conjecturally  decided. 

The  history  of  the  ealdormanship  is  thus  in  close  connexion  Ealdormen 
with  that  of  the  shire*.  The  smaller  principalities  of  Mercia,  kings, 
retaining,  under  the  rule  of  Penda  and  his  sons,  somewhat  of 
their  earlier  individuality,  have  their  ealdormen  in  the  descen- 
dants of  their  royal  house.  Oshere,  Osric,  and  their  race  ",  rule 
Hwiccia  for  a  century  and  a  half  as  a  hereditary  lordship ;  the 
ealdorman  of  the  Gyrwas  is  in  the  seventh  century  sufiSciently 
noble  to  marry  the  daughter  of  the  king  of  East  Anglia^ :  and 
the  ealdorman  of  the  Gaini  in  the  ninth  took  a  wife  of  the  royal 
house  of  Mercia,  and  gave  his  daughter  as  wife  to  King  Alfred  °. 
Li  the  cases  in  which  such  an  origin  is  clear,  the  relation  of  the 
ealdorman  to  the  king  has  probably  been  created  by  commenda- 
tion rather  than  by  conquest ;  and  consequently  the  hereditary 
descent  of  the  ofiSce  is  only  occasionally  interfered  with  by  royal 
nomination,  as  was  the  rule  in  Saxon  Northumbria  *. 

As  the  heptarchic  kingdoms  successively  came  under  WestEaldorm^ 
Saxon  domination,  their  ruling  houses  being  extinct,  ealdormen 
were  placed  over  them.     The  Mercian  kingdom,  or  so  much  of 
it  as  was  not  in  Danish  hands,  was  administered  by  the  son-in- 
law  of  Alfred  as  ealdorman,  and  an  attempt  was  made  to  render 

*  Cod.  Dipl  Ixvii.  &c  ■  Above,  p.  iii. 

*  See  the  charters  in  the  Cod.  Dipl.  Iv,  Ixxziii,  di,  cxvii,  cxxv.     Cf.  Pal- 
grave,  Commonwealth,  p.  cdxxxTiii.  *  Bede,  H.  E  iv.  19. 

*  Asser,  M.  H.  B.  p.  475.     Her  mother  was  of  the  royal  bouse  of  Mercia. 

*  See  the  suocession  in  Hoveden,  i  57  sq. 


as  viceroys. 
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Baldonnen  the  dignity  hereditary  in  the  person  of  his  daughter  ^  Each 
provinces,  of  the  West  Saxon  shires  already  had  its  ealdorman';  and  as 
soon  as  the  subjugation  of  the  Danes  made  it  possible  to  intro- 
duce a  uniform  shire-admiuistration,  the  same  organisation  was 
adopted  throughout  the  kingdom.  But  either  the  arrangement 
was  carried  out  by  the  collection  of  several  shires  under  one 
ealdorman,  or  a  superior  ealdormanship  was  established  over 
a  number  of  subordinate  ones '  :  for  in  the  time  of  Edgar  and 
earlier,  these  great  jurisdictions  existed,  as  we  have  seen 
already*,  and  led  the  way  for  the  summary  division  of  the 
country  by  Canute  into  four  earldoms,  which  continued  with 
some  slight  variations  until  the  Norman  Conquest.  The  title 
Title  of  earL  of  earl  had  begun  to  supplant  that  of  ealdorman  in  the  reign  of 
Ethelred :  and  the  Danish  jarl,  from  whom  its  use  in  this  sense 
was  borrowed,  seems  to  have  been  more  certainly  connected  by 
the  tie  of  comitatus  with  his  king  than  the  Anglo-Saxon  ealdor- 
man need  be  supposed  to  have  been*.  Hence  in  the  laws  of 
Canute  the  heriot  of  the  earl  appears  side  by  side  with  that  of 
the  thegn,  and  he  himself  is  included  in  the  servitial  nobility. 
The  original  idea  of  the  ealdormanship  is,  however,  magistracy 
or  jurisdiction,  as  implied  in  the  attribute  of  age,  and  is  not 
necessarily  connected  with  either  nobility  of  blood  or  with  that 
of  service,  or  even  with  the  possession  of  a  separate  estate  of 
land  greater  than  that  of  the  ordinary  freeman. 

*  Flor.  Wig.  A.D.  920. 

'  Etbelwuff  is  ealdorman  of  Berks  in  A.D.  860,  Asser,  M.  H.  B.  p.  473  ; 
Atbelhelm  of  Wilts  in  a.d.  887,  ibid.  p.  491 ;  Eanwulf  of  Somerset,  a.d. 
867,  Etbelw.  M.  H.  B.  p.  513  :  Osric  of  Hants  in  a.d.  860,  Asser,  p.  473 ; 
Odda  of  Devon,  a.d.  878,  Etbelw.  p.  515;  Ceolmund  of  Kent  in  a.d.  897, 
Cbron.  Sax. ;  Huda  of  Surrey  in  a.d.  853,  Asser,  p.  470 ;  Osric  is  ealdor- 
man of  Dorset  in  a.d.  845,  Chron.  Sax.  See  Palgrave,  Commonwealtb, 
Appendix. 

'  I  cannot  find  tbat,  after  tbe  consolidation  of  tbe  kingdom,  tbe  Mercian 
sbires  ever  bad  tbeir  own  ealdormen  like  tbe  West  Saxon,  except  Lindsey, 
tbe  ealdorman  of  wbiob  ('istrict  was  killed  at  Assandun.  Tbey  were  under 
tbe  great  ealdormen  of  Mercia ;  yet  Offa  bad  governed  by  ealdormen,  and 
sometbing  must  be  allowed  for  the  scantiness  of  records. 

*  Above,  p.  1 1 7.  Robertson,  Essays,  pp.  1 77- 189.  Tbe  title  oipatricUu, 
wbicb  appears  from  time  to  time  in  Anglo-Saxon  records  from  tbe  eighth 
century  to  the  eleventh,  is  referred  by  Bobertson  to  tbe  senior  ealdorman 
of  tbe  king^s  kin :  according  to  Sobm  it  is  equivalent  to  dux, 

'  K.  Maurer,  Wesen  d.  St.  Adels,  p.  180. 
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67.  Although  the  various  origins  of  the  various  ranks  of  TheweiiriM 
dignity  are  thus  involved,  the  distinction  between  man  and  tionofrank. 
man  was  sharply  drawn  for  all  the  most  important  purposes 
of  judicature  by  the  institution  of  the  wergild.  Every  man's 
life  had  its  value,  and  according  to  that  valuation  the  value  of 
his  oath  in  the  courts  of  justice  varied,  and  offences  against  his 
protection  and  person  were  atoned  for.  The  oath  of  the  twelf- 
hynd  man  was  worth  six  times  that  of  the  twyhynd  man,  and 
twice  that  of  the  sixhynd  man.  Each  of  the  Germanic  races 
had  its  own  tariff  of  wergilds,  varying  according  to  the  circum- 
stances of  the  case  ^ ;  as  the  freemen  were  mingled  more  or  less 
with  Icetic  or  native  races,  or  affected  by  the  influences  of 
royalty  and  nobility'.  In  most  of  the  English  kingdoms  the 
basis  of  the  calculation  was  the  wergild  of  two  hundred  shillings, 
which  marked  the  ceorl,  twyhynd  or  simple  free  man.  The 
thegn  was  worth  twelve  hundred  shillings.  The  Briton  or  wealh 
was  worth  half  as  much  as  the  Saxon  or  Angle :  if  he  possessed 
five  hides  he  was  sixhynd,  if  he  possessed  but  one  he  was  worth 
a  hundred  shillings  '.  The  higher  ranks,  the  king,  archbishop, 
bishop,  ealdorman,  and  earl,  were  estimated  in  multiples  of  the 
same  sort :  the  king's  high  reeve  was  worth  twice  the  thegn, 
the  bishop  and  ealdorman  four  times,  the  king  and  archbishop 
six  times ;  but  the  rules  are  neither  general  nor  constant. 

But  although  English  society  was  divided  by  sharp  lines.  No  cadte 
and  broad  intervals,  it  was  not  a  system  of  caste  either  in 
the  stricter  or  in  the  looser  sense.     It  had  much  elasticity  in 

^  See  them  coUeoted  hy  Bobertnon,  Scotland  under  her  Early  Kings,  ii. 

'  On  this  subject,  which  is  in  itself  of  great  importance,  but  cannot  be 
worked  out  here,  see  K.  Maurer,  Wesen  des  altesten  Adels,  pp.  130-132, 
where  the  different  usages  of  Kent,  Wessex,  and  Mercia  are  compared. 

•  The  sixhynd-man  is  a  difficulty.  K.  Maurer  holds  the  twyhynd-man 
to  be  the  landless  ceorl,  the  freeman  on  another's  land  ;  and  therefore  the 
eixhvnd-man  would  be  the  oeorl  who  had  land  of  his  own,  but  less  than 
five  hides,  which  was  the  qualification  of  the  twelfhynd-man,  p.  134;  Ro- 
bertson, Scotland,  &c.  ii.  aSo,  397,  thought  that  the  British  owner  of  fiye 
hides  (Ini,  §  34)  was  the  only  sixhynd-man,  and  as  such  proprietors  be- 
came extinct  or  merged  early  in  the  mass  of  the  people,  the  rarity  of  the 
term  may  be  thus  accounted  for-;  but  in  his  Essays  (p.  xlviii)  he  in- 
cludes the  Northumbrian  dreng,  and  also  the  landless  gesithound-mam  of 
Wessex. 
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^PoBsibilityof  practice,  and  the  boundaries  between  the  rafiks  were  passable. 

\2Skf  The  ceorl  who  had  thriven  so  well  as  to  have  five  hides  of  land 

rose  to  the  rank  of  a  thegn ;  his  wergild  became  twelve  hundred 
shillings ;  the  value  of  his  oath  and  the  penalty  of  trespass 
against  him  increased  in  proportion;  his  descendants  in  the 
third  generation  became  gesithcund.  Nor  was  the  character  of 
the  thriving  defined :  it  might,  so  far  as  the  terms  of  the  custom 
went,  be  either  purchase,  or  inheritance,  or  the  receipt  of  royal 
bounty.  The  successful  merchant  might  also  thrive  to  thegn- 
right.  The  thegn  himself  might  rise  to  the  rank,  the  estimation, 
and  status  of  an  eorL 
intricwjy  of  6^.  With  such  an  intricate  system  was  royalty  surrounded  : 
the  system.  ^  system  rendered  the  more  intricate  by  poverty  of  nomen- 
clature, variety  of  provincial  custom,  and  multiplicity  of  ranks, 
tenures,  and  ofiice&  Most  of  these  characteristics  belong  both 
to  the  heptarchic  and  to  the  aggregated  kingdom.  Under  the 
former  system  the  organisation  ends  here;  for  no  higher  ma- 
chinery either  of  race  or  territorial  nationality  can  be  shown 
to  have  existed  until  the  hegemony  of  the  West  Saxon  kings 
began  the  work  of  consolidation.  At  several  periods  the  most 
powerful  monarch  of  the  seven  did,  as  we  have  seen,  exercise 
a  supremacy  more  than  honorary,  although  not  strictly  of  the 
nature  of  government.     To  such  the  name  of  Bretwalda^  has 

'  On  the  BretwaldA  see  Hallam,  M.  A.  ii.  370,  353,  and  Archaeologia, 
xxxii.  a45 ;  Kemble,  Saxons,  ii.  8-1  a  ;  Freeman,  Norm.  Gonq.  i.  542-556. 
Bede,  H.  £.  ii.  5,  mentions  seven  kings  who  had  a  primacy  (imperium  or 
ducatus) — Ella  of  Sussex,  Ceawlin  of  Wessex,  Ethelbert  of  Kent,  Redwald 
of  East  Anglia,  Edwm,  Oswald,  and  Oswy,  of  Northumbria.  One  ofthese, 
Oswald,  is  called  by  Adamnan.  who  wrote  before  Bede,  '  totius  Britanniae 
imperator  ordinatus  a  Deo/  The  Anglo-Saxon  Chronicle,  aj>.  827,  gives 
to  these  seven  the  title  of  Bretwalda ;  and  makes  Egbert  of  Wessex  the 
eighth.  The  word  occuib  in  a  bUingual  charter  of  Athelstan,  Cod.  Dipl. 
mox,  as  Brytaenwalda,  translating  the  title  '  rex  et  rector  totius  hujus  Bri- 
tanniae insulae.*  Kemble, however,  derived  it  from  the  Anglo-Saxon  breotan, 
to  'distribute/  and  explained  it  'widely  ruling.'  Rapin,  who  seems  to  have 
been  the  first  historian  who  attached  much  importance  to  it,  regarded  it  as 
denoting  the  headship  of  a  federal  union  of  kings ;  Sharon  Turner  also 
mentions  it ;  Lingard  goes  so  &r  as  to  assume  that  it  was  a  regular  title 
borne  by  several  kings  in  succession,  and  arranges  the  early  histoiy  under 
them  as  Bretwalda  I,  Bretwalda  II,  &c.  Palgrave  went  on  to  connect  it 
with  the  imperial  status  of  the  kings,  as  sharers  in  the  remains  of  the  Ro* 
man  Caesarship,  and  supposed  the  Bretwaldas  to  be  the  tfnooessors  of  the 
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been  given  1^  historians  ;  bat  the  denomination  is  not  contem-  Whst  tn» 
poraneous  or  of  common  use.  It  is  most  probable  that  the  walda? 
superiority  was  one  of  power  and  influence  only;  but  it  may 
have  been  recognised  by  occasional  acts  of  commendation  by 
which  the  weaker  sovereign  placed  himself  under  the  protection 
of  the  stronger,  entering  on  an  alliance  for  defence  and  offence 
in  which  the  determination  of  the  defence  and  offence  belonged 
to  the  superior.  The  commendation  was  ratified  by  oath  and 
was  one  of  the  chief  steps  towards  organised  feudalism.  In  itself 
however  it  was  not  feudal  any  more  than  the  comitatus:  the 
origin  of  the  tie  in  each  case  being  personal  and  not  territorial, 
whilst  in  the  feudal  system  the  origin  of  the  obligation  is  in  the 
land,  and  not  in  the  persons  connected  by  it.  Such  a  theory, 
however,  will  not  account  for  all  cases  in  which  the  title  of 
Bretwalda  is  given :  some  may  have  been  due  to  conquest  and 
occupation  of  short  duration,  such  as  the  alternate  superiority 
of  Merda  and  Northumbria  in  the '  seventh  century :  some  to 
the  mere  threat  of  war,  or  to  the  flattery  of  courtiers,  or  to  the 
renown  of  the  great  king  whose  very  name,  as  in  Tacitus's  time, 
settled  the  fate  of  battles. 

During  this  period  the  unity  of  the  church  was  the  only  BodewMti- 
working  unity  :  the  law  of  religion  the  only  universally  recog- 
nised common  jurisprudence.  The  archbishop  of  Canterbury 
stood  constantly,  as  the  Bretwalda  never  stood,  at  the  head 
of  an  organised  and  symmetrical  system,  all  the  ofiicers  of  which 
were  bound  by  their  profession  of  obedience  to  him.  The  arch- 
bishop of  York  governed  Northumbria  with  a  much  firmer  and 
more  permanent  hold  than  the  kings,  and  in  secular  as  well 
as  ecclesiastical  matters  occupied  a  position  stronger  and  safer. 

Britiah  pseudo-emperors  Maximos  and  Carausius.  Mr.  Freeman  of  course 
throws  over  the  latter  part  of  Palgrave's  theory,  but  regards  the  title  as  ag- 
Dificative  of  a  real  and  substantial  hegemony,  though  in  no  way  derived  from 
Roman  or  British  dominion.  The  supremacy  of  Egbert  was  acknowledged 
by  all  the  English  princes  in  Britain,  and  his  successors  took  titles  of  im- 
perator,  basileus.  Sec,  which  express  the  same  supremacy,  and  although  in 
themselves  quaint  and  pedantic  imitations  of  foreign  usage,  imply  a  dis- 
tinot  assertion  of  the  independence  of  the  English  crown  of  all  earthly 
superiority.  The  Appendix  B.  to  Mr.  Freemairs  first  volume  contains  aU 
the  information  on  the  subject,  which  is  only  very  incidentally  connected 
with  constitutional  history. 
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164  Constitutional  History. 

The  bishops  of  the  several  kingdoms  could  meet  for  common 
council  and  issue  canons  that  were  of  equal  validity  all  over 
the  land.  And  this  fact  was  recognised  by  Offa  and  Egbert,  the 
two  kings  who  made  the  greatest  strides  towards  a  union  of  the 
kingdoms.  But  the  origin,  growth,  and  constitutional  develop- 
ment of  the  English  church  requires  separate  and  independent 
iareatment. 
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CHAPTER    VIL 


BEVSLOPMENT  IN  ANOLO-SAXON   HISTORY. 

69.  Development  in  Anglo-Saxon  history  from  personal  to  territorial 
system. — 70.  Increase  of  royal  power  in  intension  as  the  kingdom 
increases  in  extension. — 71.  The  king  becomes  lord  or  patron  of  the 
people.  —  72.  He  becomes  the  source  of  justice. —  78.  Jurisdiction 
becomes  territorial. — 74.  The  tenure  of  land  affected  by  the  territorial- 
ising  of  judicature. — 75*  TerritoriaUsing  of  military  organisation. — 
76.  Legislation ;  absence  of  personal  law. — 77.  Influence  of  the  Danes. 
— 78.  Influence  of  Frank  legislation. — 79.  No  real  growth  of  imity.— 
80.  Seeds  of  national  life  still  preserved. — 81.  National  character. 

69.  Although  the  framework  of  Anfflo-Saxon  society  wasDeveiop- 

.  ment  m 

permanent,  and  its  simple  organisation  easily  adapted  itself  to  Anglo- 

the  circumstances  that  fill  the  five  centuries  of  its  history,  it  was  history, 
capable  of  development  and  liable  to  much  internal  modification, 
according  to  the  variations  of  the  balance  of  its  parts,  and  the 
character  of  its  regulative  or  motive  force.  The  exact  chrono- 
logical sequence  of  these  variations  it  is  difficult  to  determine, 
but  as  to  the  fact  of  the  development  there  can  be  no  question. 
A  comparison  of  the  state  of  affairs  represented  in  Domesday 
book  with  the  picture  that  can  be  drawn  from  Bede  sufficiently 
proves  it.  The  ages  had  been  ages  of  struggle  and  of  growth, 
although  the  struggle  was  often  fruitless  and  the  growth  ended  in^ 
weariness  and  vexation.  But  the  transition  is  more  distinctly 
apparent  if  we  look  back  further  than  Bede,  and  rely  on  the 
analogies  of  the  other  Qermanic  nationalities  in  drawing  our 
initial  outline.  And  this  we  are  justified  in  doing  by  the 
completeness  and  homogeneousness  of  the  constitution  when  it 
first  appears  to  us»  and  by  the  general  character  of  the  early  laws. 
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Difficulties    But  the  subject  is  not  without  its  difficulties  :  the  first  and  last 
ment  terms  of  the  development  are  as  remote  from  each  other  in 

character  as  in  date.  There  is  a  very  great  difference  between 
the  extreme  and  confusing  minuteness  of  Domesday  and  the 
simplicity  and  elasticity  of  the  ideal  German  system  of  the 
sixtfi  century :  whilst  on  the  other  hand  the  scantiness  of 
our  knowledge  of  the  latter  is  compensated  by  its  clearness, 
and  the  abundant  information  of  the  former  is  deprived  of 
much  of  its  value  by  the  uncertainty  of  its  terminology.  For 
it  is  unquestionable  that  great  part  of  the  Anglo-Saxon 
customary  law,  of  which  Domesday  is  the  treasury,  was  un- 
intelligible to  the  Norman  lawyers  of  the  next  century,  on 
whose  interpretation  of  it  the  legal  historian  is  wont  to  rely. 
The  process  of  change  too  was  very  gradual :  it  is  not  marked 
by  distinct  steps  of  legal  enactment ;  the  charters  afford  only 
incidental  illustrations,  and  the  historians  were,  for  the  most  part, 
too  far  removed  in  time  from  the  events  they  described  to  have 
a  distinct  idea  of  it,  even  if  it  had  been  possible  iov  the  annalist 
to  realise  the  working  of  causes  in  so  slow  and  so  constant  action. 
But  all  the  great  changes  in  the  early  history  of  institutions  are  of 
this  character,  and  can  be  realised  only  by  the  comparison  of  suffi- 
ciently distant  epochs.  There  are  no  constitutional  revolutions, 
no  violent  reversals  of  legislation ;  custom  is  far  more  potent  than 
law,  and  custom  is  modified  infinitesimally  every  day.  An  altera- 
tion of  law  is  often  the  mere  registration  of  a  custom,  when  men 
have  recognised  its  altered  character.  The  names  of  offices  and 
assemblies  are  permanent,  whilst  their  character  has  imper* 
ceptibly  undergone  essential  change, 
o^ni  The  general  tendency  of  the  process  may  be  described  as  a 

the  develop-  movement  from  the  personal  to  the  territorial  organisation ' ; 
from  a  state  c^  tlungs  ih  which  personal  freedom  and  political 
right  were  the  leading  ideas,  to  one  in  which  personal  freedom  and 
political  right  had  become  so  much  bound  up  with  the  relations 
created  by  the  possession  of  land,  as  to  be  actually  subservient  to 
it :  the  Angel-cynn  of  Alfred  becomes  the  Engla-lande  of  Canute. 
The  main  steps  also  are  apparent.  In  the  primitive  German 
*  Pa]gr»ye,  Commonwealth,  p.  6a. 
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oonstitation  the  free  man  of  pore  blood  is  the  fully  qualified  Profcreas 
political  unit  ^ ;  the  king  is  the  king  of  the  race  ;  the  host  is  the  sonal  to 
people  in  arms ;  the  peace  is  the  national  peace ;  the  courts  are  system. 
the  people  in  council ;  the  land  is  the  property  of  the  race,  and 
the  free  man  has  a  right  to  his  share.  In  the  next  stage  the 
possession  of  land  has  become  the  badge  of  freedom ;  the  freeman 
is  fully  free  because  he  possesses  land,  he  does  not  possess  the  land 
because  he  is  free;  the  host  is  the  body  of  landowners  in  arms  ; 
the  courts  are  the  courts  of  the  landowners.  But  the  personal 
basis  is  not  lost  sight  of :  the  landless  man  may  still  select  his 
lord ;  the  hide  is  the  provision  of  the  family ;  the  peace  implies 
the  maintenance  of  rights  and  duties  between  man  and  man ;  the 
full-free  is  the  equal  of  the  noble  in  all  political  respects.  In  a 
further  stage  the  land  becomes  the  sacramental  tie  of  all  public 
relations ;  the  poor  man  depends  on  the  rich,  not  as  his  chosen 
patron,  but  as  the  owner  of  the  land  that  he  cultivates,  the  lord 
of  the  court  to  which  he  does  suit  and  service,  the  leader  whom 
he  is  bound  to  follow  to  the  host:  the  administration  of  law 
depends  on  the  peace  of  the  land  rather  than  that  of  the  people  ; 
the  great  landowner  has  his  own  peace  and  administers  his  own 
justice.  The  king  still  calls  himself  the  king  of  the  nation^  but 
he  has  added  to  his  old  title  new  and  cumbersome  obligations 
towards  all  classes  of  his  subjects,  as  lord  and  patron,  supreme 
landowner,  the  representative  of  all  original,  and  the  fountain  of 
all  derived,  political  right 

The  first  of  these  stages  was  passed  when  the  conquest  of 

'  Sohm,  Ft.  R.  6.  Yerfg.  i.  333  sq.,  maintaiiiB  that  in  the  Frank  domiDion 
it  was  not  the  poBsession  of  Land  but  personal  freedom  that  entitled  or 
obliged  a  man  to  attend  in  the  courts  of  law,  in  the  host  and  other  assem- 
blies :  and  that  it  was  only  in  trials  in  which  land  was  concerned  that  the 
witnesses  were  required  to  have  a  land  qualification  (ibid.  p.  355).  In 
this  as  in  many  other  points,  this  writer  combats  the  received  view.  *  The 
full  fireedom  of  the  Grerman  law  is,  in  host  and  in  court,  given  by  personal 
freedom  *  (ibid.  p.  359).  Waitz  on  the  other  hand  holds  that  '  the  hide 
was  the  basis  of  freedom  in  the  full  sense  of  the  word,*  D.  Verfassgs.-Gesch. 
i.  1 30 ;  and  '  only  he  who  possessed  land  was  fiiUy  qualified  in  the  com- 
munity '  (ibid.  iv.  450).  See  above,  p.  78.  Where  there  is  so  much  diver- 
gence in  the  application  of  terms,  it  is  somewhat  dangerous  to  speak  posi- 
tively about  stages  of  development ;  and  in  this,  as  in  many  other  points,  the 
statements  of  the  text  must  be  understood  as  referring  chiefly  if  not  solely 
to  English  history. 
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Britain  was  completed  * ;  and  only  showed  what  it  had  been  in 
the  vestiges  of  the  mark  system,  and  in  the  permanence  of  the 
personal  nomenclature.  The  village  was  the  kindred  settlement, 
the  hide  of  land  the  allotment  of  the  head  of  the  family,  the  tribal 

The  great     divisions — ^the  hundred,  the  mjegth,  the  theod, — all  personal*. 

ivKi<>^on  The  tracing  of  the  process  of  change  under  the  second  and  third 
^'  stages  is  the  problem  of  Anglo-Saxon  Constitutional  History. 
The  series  is  not  fully  worked  out.  The  An^o-Saxon  king 
never  ceases  to  be  the  king  of  the  nation,  but  he  has  become  its 
lord  and  patron  rather  than  its  father ;  and  that  in  a  state  of 
society  in  which  all  lordship  is  bound  up  with  landownership : 
he  is  the  lord  of  the  national  land,  and  needs  only  one  step  to 
become  the  lord  of  the  people  by  that  title.  This  step  was 
however  taken  by  the  Norman  lawyers  and  not  by  the  English 
king ;  and  it  was  only  because  the  transition  seemed  to  them  so 
easy,  that  they  left  the  ancient  local  organisation  unimpaired, 
out  of  which  a  system  was  to  grow  that  would  ultimately  reduce 
the  landownership  to  its  proper  dimensions  and  functions.  If 
the  system  had  in  England  ripened  into  feudalism,  that  feudalism 
would  in  all  probability  have  been  permanent.  Happily  the 
change  that  produced  feudalism  for  a  time,  introduced  with  it 
the  necessity  of  repulsion.  The  English,  who  might  never  have 
struggled  against  native  lords,  were  roused  by  the  &ct  that  their 

^  It  may  be  thought  that  in  grantiiig  so  much,  we  are  phicing  the 
landless  Englishman  on  a  lower  level  than  the  landless  Frank ;  see  the  last 
note.  But  it  is  to  be  remembered  that  in  Gaul  and  the  other  Bomanised 
provinces,  the  fully  free  Frank  was  surrounded  by  a  vast  servile  population, 
whilst  in  England  the  servile  class  formed  a  minority  comparatively  in- 
significant. The  contrast  is  between  full  freedom  and  servitude  in  the 
former  case;  and  in  the  latter  between  greater  and  smaller  duties  and 
liabilities.  But  it  is  quite  probable  that  the  rights  of  attending  court  and 
host  were  burdens  rather  tnan  privileges" to  the  Anglo-Saxons ;  and  the 
rule  that  the  landless  man  must  have  a  lord  was  a  measure  rather  compel- 
ling him  to  his  duty,  than  depriving  him  of  right.  Until  that  rule  was 
laid  down,  it  is  probable  that  the  fully  free  Englishman,  whether  he  owned 
land  or  not,  was  capable  of  taking  part  in  the  judicial  business.  Large 
numbers  of  landless  men  must  have  constantly  attended  the  courts ;  and 
mere  residence  as  well  as  possession  of  estate  must  have  determined  in  what 
court  they  should  attend. 

^  The  meegth  of  Alfred  is  the  provincia  of  Bede ;  the  theod  lande  of 
Alfred  is  the  regie,  the  theod  being  the  gens.  Bede,  H.  E.  ii  9,  iii.  ao,  v. 
la,  &c. 
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lords  were  strangers  as  well  as  oppressors,  and  the  Norman 
kings  realised  the  certainty  that  if  they  would  retain  the  land 
they  must  make  common  cause  with  the  people. 

Five  historical  events  mark  the  periods  within  which  these  Historical 
changes  were  working :  the  accretion  of  the  small  settlements  m 
beptarchic  kingdoms;  the  union  of  the  heptarchic  kingdoms 
under  the  house  of  Cerdic ;  the  first  struggle  with  the  Danes ; 
the  pacification  of  England  under  Edgar ;  and  the  introduction  of 
new  forms  and  principles  of  government  by  Canute. 

70.  The  development  of  constitutional  life  depends  largely  on  Growth  of 
the  historical  career  of  the  nation,  on  the  consolidation  of  its  dom/* 
governmental  machinery  in  equality  and  uniformity  over  all  its 
area,  on  the  expansion  or  limitation  of  the  regulative  power  for 
the  time  being:  in  other  words,  on  the  general  and  external 
history  marked  by  these  eras ;  on  the  extension  of  the  kingdom 
and  on  the  condition  of  the  royal  power.  England  at  the  period 
of  the  Conversion,  when  for  the  first  time  we  are  able  really  to 
grasp  an  idea  of  its  condition,  was  composed  of  a  large  number 
of  small  states  or  provinces  bound  in  seven  or  eight  kingdoms  ^ 
The  form  of  government  was  in  each  monarchical,  and  that  of  the 
same  limited  character.  By  the  middle  of  the  tenth  century  it 
has  become  one  kingdom,  and  the  royal  power  is  much  more 
extensive  in  character.  During  a  great  part  of  the  intervening 
period  the  consolidation  of  the  kingdom  and  the  power  of  the 
king  have  undergone  many  variations.  The  tendency  towards 
union  has  been  developed  first  under  one  tribal  supremacy  and 
then  under  another,  and  the  royal  power,  whose  growth  is  of 
necessity  greatly  afiected  by  the  extension  of  its  territory,  and 
the  presence  or  absence  of  rival  royalties,  has  fluctuated  also. 
The  two  of  course  rise  and  fall  together.  But  as  a  rule,  at  the 
end  of  any  fixed  period,  both  manifest  a  decided  advance. 

It  can  scarcely  be  said  that  the  tendency  towards  territorial 

^  I  uae  the  word  heptarchy  for  the  sake  of  brevity  and  conyenience,  and 
of  course  without  vouching  either  for  its  accuracy  of  form  or  for  its  exact 
applicability  to  the  state  of  tilings  preceding  the  West  Saxon  hegemony. 
During  £Eur  the  greater  portion  of  its  duration  there  were  actually  seven 
kingdoms  of  Germanic  origin  in  the  island,  and  I  see  nothing  in  the  term 
that  implies  any  unity  of  organisation. 
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Causes  of      union  proceeded  from  any  consciousness  of  national  unity  or  from 

union  of  the  ,       ,  -,-  t  ,i»i 

seven  king-  any  instinct  of  self-government.  Nor  can  it  be  attributed  solely 
to  the  religious  unity,  which  rather  helped  than  originated  such  a 
tendency.  This  tendency  resulted  not  so  much  from  the  strivings 
of  the  peoples  as  from  the  ambition  of  the  kings.  The  task 
which  was  accomplished  by  the  West  Saxon  dynasty  had  been 
tried  before  by  the  rulers  of  Kent,  Northumbria  and  Mercia, 
and  the  attempt  in  their  hands  failed.  Nor  would  it  have 
been  more  successful  under  the  genius  of  Athelstan  and  Edgar, 
but  for  the  Danish  invasions,  the  extinction  of  the  old  royal 
houses,  and  the  removal,  to  a  certain  extent,  of  the  old  tribal 
landmarks. 
Maintenance  The  ancient  German  spirit  showed  its  tenacity  in  this.  The 
boundaries,  land  had  been  settled  by  tribes  of  kinsmen,  under  rulers  who  as 
firaiilieB.  kings  acquired  the  headship  of  the  kin  as  well  as  the  command 
of  the  host.  Whilst  the  kin  of  the  kings  subsisted,  and  the 
original  landmarks  were  preserved,  neither  religion  nor  common 
law,  nor  even  common  subjection  sufficed  to  weld  the  incoherent 
mass.  And  it  may  have  been  the  consciousness  of  this  which 
hindered  the  victorious  kings  from  suppressing  royalty  altogether 
in  the  kingdoms  they  subdued :  the  vassal  kings  either  became 
insignificant,  sinking  into  eorU  and  hereditary  ealdormen^  or 
gradually  died  out  But,  until  after  the  Danish  wars,  provincial 
royalty  remained,  and  the  cohesion  of  the  mass  was  maintained 
only  by  the  necessities  of  common  defence.  When  Ethelbert  of 
Kent  acquired  the  rule  of  Essex,  when  Ethelred  of  Mercia  annexed 
Hwiccia,  when  Egbert  conquered  Mercia,  the  form  of  a  separate 
kingdom  was  preserved ;  and  the  royal  house  still  reigned  under 
the  authority  of  the  conquerors  until  it  became  extinct.  Such 
a  system  gave  of  course  occasion  for  frequent  rebellions  and  re- 
arrangements of  territory ;  when  a  weak  king  succeeded  a  strong 
one  in  the  sovereign  kingdom,  or  a  strong  chief  succeeded 
a  weak  one  in  the  dependent  realm.  But  the  continuance  of 
such  a  system  has  the  effect  of  gradually  eliminating  all  the 
weaker  elements. 

This  process  of  natural  selection  was  in  constant  working ;  it 
is  best  exemplified   in   the  gradual   formation  of   the    seven 
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kingdoms  and  in  their  final  union  under  Wessex :  the  heptarchic 
king  was  as  much  stronger  than  the  tribal  king,  as  the  king  of 
united  England  was  stronger  than  the  heptarchic  king. 

The  kings  of  the  smaller  divisions  disappear  first,  either  Ondoal  du- 
altogether,  or  to  emerge  for  a  moment  when  the  greater  kingdom  ^the 
itself  loses  its  royal  house  or  falls  into  decrepitude.    In  the  early  sovereign, 
days  of  Mercia,  kings  of  Hwiccia,  Hecana^  Middle  Anglia,  and 
Lindsey,  still  subsisted^.  Kent  in  the  eighth  century  broke  up  into 
the  kingdoms  of  the  East  and  West  Kentings,  probably  on  the 
lines  of  the  earlier  kingdoms  which  are  said  to  have  been  united 
by  Ethelbert^.     In  Wessex,  besides  the  kings  of  Sussex '  which 
has  a  claim  to  be  numbered  among  the  seven  great  states,  were   . 
kings  of  Surrey  *  aIso.    On  the  death  of  Kenwalch  in  a.d.  672, 
We^ex  was  divided  among  the  ealdormen  (just  as  the  Lombard 
kingdom  broke  up  on  the  death  of  Clephis),  and  was  reunited 
thirteen  years  later  by  Csed walla  ^ :  Hampshire  was  separated 

'  The  Hwiocian  kings  were  connected  with  thoee  of  Sussex  and  North- 
umbrian and  were  under  the  protection  of  the  Mercian  kings  until  they 
sank  into  the  rank  of  ealdormen.  Bede  gives  to  Osric,  one  of  these  princes, 
the  title  of  king,  and  the  see  of  Worcester  no  doubt  owes  its  existence  to 
the  fact  that  their  national  existence  apart  from  Mercia  was  still  recognised. 
Hecana  or  Herefordshire  was  the  kingdom  of  Merewald,  one  of  Penda's 
sons  (Flor.  Wig.  M.  H.  B.  p.  638),  and  has  Hereford  for  its  see.  Middle 
Anglia  was  the  kingdom  of  Peada,  another  of  his  sons,  and  retained  its 
separate  organisation  long  enough  to  have  a  see  of  its  own, — Leicester, 
settled  like  the  other  three  by  Theodore.  The  pedigree  of  the  kings  of 
Lindsey  is  preserved  by  Florence  (M.  H.  B.  p.  631),  and  although  none  of 
them  are  known  in  history,  the  territory  was  in  dispute  between  Mercia 
and  Northumbria  in  678,  so  that  they  could  not  have  be&n  long  extinct ; 
its  nationality  also  was  recognised  by  the  foundation  of  a  see,  at  Sidnacester. 

'  The  existence  of  the  see  of  Rochester  is  adduced  in  proof  of  the 
existence  of  a  separate  tribal  kingdom  in  Kent,  and  the  same  inference  is 
drawn  from  the  &ct  that  double  settlements,  as  in  Norfolk  and  Suffolk  (of 
two  fylkis),  were  common  among  the  German  tribes.  See  Freeman,  Norm. 
Conq.  i.  342 ;  Robertson,  Essays,  p.  120 ;  Kemble,  Saxons,  i  148.  But 
the  historical  mention  of  the  East  and  West  Ken  tings  is  later ;  and  where 
two  kings  are  found  reigning  together  they  seem  to  be  of  the  same  family. 

'  Mr.  Robertson  infers  a  twofold  arrangement  in  Sussex  from  the  hct 
that  two  ealdormen  were  slain  there  by  Csdwalla  (Essays,  p.  120),  but 
Suflselc  as  an  independent  kingdom  must  have  always  been  united.  After 
its  subjection  to  Wessex  it  seems  to  have  had  two  or  three  kings  at  a  time. 
(Palgrave,  Commonwealth,  p.  cclxxiv.)  They  are  no  longer  heard  of  under 
Egbert. 

*  Frithewold,  subregulus  or  ealdorman  of  Surrey,  was  the  founder  of 
Cbertsey  Abbey.  Malmesb.  G.  P.  lib.  ii.  The  name  seems  sufficient  to 
prove  it  an  independent  settlement. 

f  Bede,  H.  £.  iv.  la. 
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from  the  body  of  Wessex  in  a.d.  755  ^,  as  a  provision  for  the 
deposed  Sigebert.  The  Isle  of  Wight  had  a  king  of  its  own  *. 
In  East  Anglia  several  traditionary  kingdoms  are  commemorated 
by  poetical  traditions '.  Northnmbria  was  in  constant  division 
between  Bemicia  and  Deira :  and  besides  the  Anglian  and  Saxon 
kingdoms^  there  were  in  Cornwall,  Wales,  Cumbria,  and  on  the 
borders  of  Yorkshire  *,  small  states  of  British  origin  whose  rulbrs 
were  styled  kings.  These  kii^  were  not  merely  titular;  the 
kings  of  Hwiccia,  in  the  endowment  of  their  eomites,  exercised 
one  at  least  of  the  most  important  powers  of  royalty,  and  con- 
tinued to  subsist  as  svhregvli  or  ealdormen,  ruling  their  province 
hereditarily  under  the  sovereignty  of  Mercia.  But  they  died  out, 
and  by  their  extinction  their  territory  was  consolidated  perma- 
nently with  the  superior  state.  And  so  it  probably  was  in  the 
other  cases. 

Again  when  Wessex  and  Mercia  have  worked  their  way  to  the 
rival  hegemonies,  Sussex  and  Essex  do  not  cease  to  be  numbered 
among  the  kingdoms  until  their  royal  houses  are  extinct.  When 
Wessex  has  conquered  Mer(^ia  and  brought  Northumbria  on  its 
knees,  there  are  still  kings  in  both  Northumbria  and  Mercia  : 
the  royal  bouse  of  Kent  dies  out,  but  the  title  of  king  of  Kent  is 
bestowed  on  an  cBtheling,  first  of  the  Mercian,  then  of  the  West 
Saxon  house  ^.  Until  the  Danish  conquest  the  dependent  royalties 
seem  to  have  been  spared;  and  even  afterwards  organic  union 
can  scarcely  be  said  to  exist.  Alfred  governs  Mercia  by  his 
son-in-law  as  ealdorman,  just  as  Ethelwulf  had  done  by  his 


*  Cbron.  Sax.  a.d.  755.  *  Bade,  H.  E.  iv.  16. 

*  Thorpe's  Lappenberg,  i.  117. 

*  Elmet  had  a  king  according  to  Nennius,  M.  H.  B.  p.  76. 

'  The  succession  of  the  later  kings  of  Kent  is  extremely  obscure,  and  the 
chronology  as  generally  received  is  certainly  wrong.  It  would  seem  that  H 
had  become  dyna'stically  connected  with  Wessex  in  the  latter  part  of  the 
eighth  century.  Ealhmund,  father  of  the  great  Egbert,  was  king  in  Kent 
in  the  time  of  Offii ;  Chron.  Sax.  a.d.  784 :  after  Offa's  death  the  kingdom  was 
seized  by  Eadbert  Praen ;  he  was  overcome  by  Kenulf  of  Mercia,  who  made 
his  brother  Cuthred  king ;  after  Cuthred*B  death  it  was  ruled  by  Kenulf 
himself;  and  on  his  death  was  seized  by  'Baldred,  who  in  his  turn  was 
conquered  by  Egbert.  Ethelwulf  son  of  Egbert  ruled  Kent  during  his 
father's  life ;  when  he  succeeded  to  Wessex,  his  sons  Ethelstan  and 
Ethelbert  reigned  successively  in  Kent :  and  on  Ethelbert's  succession  to 
Wessex,  Kent  was  consolidated  with  the  rest  of  Southern  England. 
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son-in-law  as  kinir* :  but  he  himself  is  kincf  of  the  West-Saxons  :  Consolida- 

o  '  ^0,^  under 

Edward  the  Elder  is  king  of  the  Angul-Saxones  • ;  some  times  *of  Wewex. 
the  Angles ' ;  Athelstan  is  '  rex  Anglorum '  king  of  the  English, 
and  '  curagulus  *  of  the  whole  of  Britain '.  The  Danish  kingdom 
still  maintains  an  uncertain  existence  in  Northumbria ;  Mercia 
under  Edgar  sets  itself  against  Wessex  under  Eadwig.  At  last 
Edgar  having  outlived  the  Northumbrian  royalty  and  made  up 
his  mind  to  consolidate  Dane,  Angle  and  Saxon,  receives  the 
crown  as  king  of  all  England  *  and  transmits  it  to  his  son. 

If  the  extinction  of  the  smaUer  royalties  opened  the  way  for  l^^j^^ 
permanent   consolidation,   the  long  struggle  with   the  Danes  straggle, 
prevented  that  tendency  from  being  counteracted.    The  attempts 
of  Ethelwulf  to  keep  central  England  through  the  agency  of 
Mercian  and  East  Anglian  subject  kings  signally  failed.     It  was 

*  Egbert  conquered  Mercia  and  deposed  King  Wiglaf  in  a.d.  828; 
he  restored  him  in  830 ;  in  839  Berhtwulf  succeedeid  him  and  reigned  till 
851.  Burhred  his  successor  was  Ethelwulf  s  son-inlaw,  and  reigned  until 
874.  Oeolwulf  his  successor  was  a  puppet  of  the  D^nes.  As  soon  as 
Alfred  had  made  good  his  hold  on  Western  Mercia  he  gave  it  to  Ethelred 
as  ealdorman,  and  married  him  to  his  daughter  Ethelfl^a:  Ethelred  died 
in  913,  and  Ethelfleda  in  920.  Her  daughter  Elfwina,  after  attempUng  to 
hold  the  government,  was  set  aside  by  Edward  the  elder,  by  whom  Mercia 
was  for  the  first  time  organically  united  with  Wessex. 

*  See  Hallam,  M.  A.  ii.  271.  Edward  is  rex  '  Ang^l-Saxonum/  or 
'Anglorum  et  Saxonum/  in  charters,  Cod.  DipL  cccxxxiii,  cccxxxv, 
mlxxvii,  mlxxviii,  mlxxx,  mlxxxiv,  mxc,  mxcvi ;  '  Rex  Anglorum  *  simply 
in  cooxxxvii ;  and  )<ing  of  the  West  Saxons  in  mixxxv. 

'  A  list  of  the  titles  assumed  by  the  succeeding  jcings  Is  given  by  Mr. 
Freeman,  Norm.  Conq.  L  548-551.  Athelstan's  title  of  Curagulus  or 
Coreg^lus  is  explained  as  derived  from  cura,  caretaker  (ibid.  p.  552) ;  and 
as  co-regulus  or  corregulus  in  its  natural  sense  seems  to  be  opposed  to 
monarcha,  it  is  probable  that  the  derivation  is  right ;  the  cura  representing 
the  mund  under  which  all  the  other  princes  had  placed  themselves. 

'  On  this  subject  see  Mr.  Kobertson^s  remarkable  essay,  Hist.  Essays, 
pp.  203-216;  and  Freeman,  Norm.  Conq.  i.  626.  The  last  Danish  king 
of  Northumbria  was  killed  in  954.  In  959  Edgar  succeeded  to  the  king- 
dom of  the  West  Saxons,  Mercians  and  NorUiurabrians.  Edgar^s  coronation 
at  Bath  took  place  immediately  after  Archbishop  Oswald's  return  from 
Rome,  which  may  be  supposed  to  have  been  connected  with  it.  Mr. 
Robertson  concludes  that  Edgar  'would  appear  to  have  postponed  his 
coronation  until  every  solenmity  could  be  fulfilled  that  was  considered 
necessary  for  the  unction  and  coronation  of  the  elect  of  all  three  provinces 
of  Engliuid,  the  first  sovereign  who  in  the  presence  of  both  archbishops — 
of  the  ''sacerdotes  et  principes*'  of  the  whole  of  England, — was  crowned 
and  anointed  as  the  sole  representative  of  the  threefold  sovereignty  of  the 
West  Saxons,  Mercians  and  Northumbrians.'  The  ancient  theories  about 
this  coronation  may  be  seen  in  the  Memorials  of  S.  Dunstan,  pp.  112,  214, 
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Amalgam*-  only  Wessex,  although  with  a  far  larger  sea-board,  that  snccess- 
Daneawith  fully  resisted  conquest.  Mercia  and  Northumbria,  though 
conquered  with  great  slaughter,  and  divided  by  the  victorious 
Norsemen,  exchanged  masters  with  some  equanimity,  and  the 
Danes  within  a  very  few  years  were  amalgamated  in  blood  and 
religion  with  their  neighbours.  The  Danish  king  of  East 
Anglia  accepted  the  protection  of  the  West  Saxon  monarch  and 
Mercia  was  brought  back  to  allegiance.  Alfred,  by  patient 
laborious  resistance  as  weU  as  by  brilliant  victories,  asserted 
for  Wessex  the  dominion,  as  his  grandfather  had  the  hegemony, 
of  the  other  kingdoms;  and  his  son  and  grandsons  perfected 
his  work  *. 
The  king  It  could  not  fail  to  result  from  this  long  process  that  the 

strong  aa  character  of  royalty  itself  was  strengthened.  Ck)ntinual  war  gave 
increasee  in  to  the  king  who  was  capable  of  conducting  it  an  unintermitted 
hold  and  exercise  of  military  command  :  the  kings  of  the  united 
territory  had  no  longer  to  deal  alone  with  the  wiian  of  their 
original  kingdom,  but  stood  before  their  subjects  as  supreme 
rulers  ovet*  neighbouring  states ;  the  council  of  their  imtan  was 
composed  no  longer  of  men  as  noble  and  almost  as  indepen- 
dent as  themselves,  ealdormen  strong  in  the  affection  of  their 
tribes  and  enabled  by  union  to  maintain  a  hold  over  the  kings, 
but  of  members  of  the  royal  house  itself,  to  whom  the  kings 
had  deputed  the  government  of  kingdoms  and  who  strengthened 
rather  than  limited  their  personal  authority '.  So,  as  the  king- 
dom became  united,  the  royal  power  increased,  and  this  power 
extending  with  the  extension  of  the  territory,  royalty  became 

'  The  story  that  Egbert  after  his  coronation  at  Winchester  directed 
that  the  whole  state  should  bear  the  name  of  England  is  mythicaL  It 
originates  in  the  Monastic  Annals  of  Winchester,  MS.  Cotton,  Dom.  A. 
xiii;  extracts  from  which  are  printed  in  the  Monasticon  AngUcanom,  i. 
205.  '  Edixit  ilia  die  rex  Egbertus  nt  insula  in  poaterum  vocaretur  AngUa, 
et  qui  Juti  vel  Saxones  dicebantur  omnes  communi  nomine  Angli  to- 
carentur.'  On  the  names  England  and  English,  see  Freeman,  Norm. 
Conq.  L  App.  A.  The  era  of  Egbert's  acquisition  of  the  dueatttSt  by  which 
he  dates  some  of  his  charters  to  Winchester  (Cod.  Dipl.  mxxxv,  mxxxvi, 
mxxxviii),  must  be  a.d.  816 ;  and,  if  the  ducatus  be  really  a  Bretwaldaship, 
may  be  marked  by  his  conquest  of  West  Wales  or  Cornwall,  which  is  placed 
by  the  Chronicles  in  a.d.  813,  but  belongs  properly  to  AJ>.  815.  At  this 
period  however  Kenulf  of  Mercia  was  still  in  a  more  oommanding  position 
than  Egbert. 

*  See  Mr.  Kobertson's  essay  on  the  king's  kin ;  Hist.  Eflsays,  pp.  177-189 
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territorial  also.  The  consolidated  realm  enters  into  continental 
politics  and  borrows  somewhat  of  the  imperial  form  and  spirit ; 
and  this  brings  on  some  important  changes. 

71.  The  earliest  le&dslation  exhibits  the  kinir  as  already  in  a  Earliest 
position  m  which  personal  preeminence  is  secured  and  fortified  iLngio-Saion 
bj  legal  provisions.  In  the  laws  of  Ethelbert  the  king's 
mundbgrd  is  fixed  at  fifty  shillings,  that  of  the  eorl  at  twelve,  and 
that  of  the  ceorl  at  six ;  and  wrongs  done  to  members  of  his 
household  are  punished  in  proportion  ^  These  laws  mention  no 
wer^d  for  the  king,  but  it  seems  probable  that  if  there  were 
one  it  also  would  be  calculated  on  a  like  scale.  A  century  later 
the  laws  of  "WihtraBd  direct  that  the  king  is  to  be  prayed  for 
without  command,  that  is,  that  intercession  for  him  shall  be  part 
of  the  ordinary  service  of  the  church  ;  his  word  without  oath  is 
incontrovertible,  and  even  his  thegn  may  clear  himself  by  his  own 
oath.  The  king's  mundhyrd  is  still  fifty  shillings  '.  The  laws  of 
Ini  king  of  Wessex,  who  was  contemporary  with  Wihtrced,  show 
that  in  that  conquering  and  advancing  kingdom  the  tendency 
was  more  strongly  developed.  If  a  man  fight  in  the  king's  house 
both  his  life  and  property  lie  at  the  king's  mercy ;  his  geneat  increaBe  in 
may  'swear  for  sixty  hides';  his  burh-bryce  is  a  hundred  and impoHanoe. 
twenty  shillings '.  But  in  the  reign  of  Alfred  the  king's  bork- 
hryce  or  mundhyrd  was  five  pounds,  his  burh-bryce  a  hundred 
and  twenty  shillings,  whilst  that  of  the  eeorl  was  only  five  \  The 
value  of  the  protection  given  by  the  higher  classes  rises  in  propor- 
tion to  that  given  by  the  king,  whilst  that  of  the  simple  freeman 
remains  as  before,  or  is  actually  depressed.  It  is  by  the  same  code 
that  the  relation  between  the  king  and  his  subjects  is  defined  as 
that  between  lord  and  dependent ;  '  if  any  one  plot  against  the  Law  of 
king's  life,  of  himself  or  by  harbouring  of  exiles,  or  of  his  men, 
let  him  be  liable  in  his  life  and  in  all  that  he  has.  If  he  desire  to 
prove  himself  true,  let  him  do  so  according  to  the  king's  wergild. 
So  also  we  ordain  for  all  degrees  whether  eorl  or  ceorl  He  who 
plots  against  his  lord's  life  let  him  be  liable  in  his  life  to  him  and 
in  all  that  he  has,  or  let  him  prove  himself  true  according  to  his 

>  Ethdberty  $§  8,  15,  8cc  '  Wihtned,  $§  I,  a,  16,  ao. 

»  Ini,  §§  6,  19,  45.  *  Alfired,  §§  3.  40. 
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Idea  of        lord*s  wer  ^.'     The  law  of  Edward  the  elder  coDtains  an  exhor- 

treMon. 

tatioQ  to  the  tvitan  for  the  mamtenance  of  the  public  peace,  in 
which  it  is  proposed  that  they  should  '  be  in  that  fellowship  in 
which  the  king  was,  and  love  that  which  he  loved,  and  shun  that 
which  he  shunned,  both  on  sea  and  land  ^ :'  a  clear  reference  to 
the  relation  between  the  lord  and  his  dependent  as  expressed  in 
the  oath  of  fealty.  The  same  king,  in  a.d.  921,  received  the 
submission  of  the  East  Anglian  Danes  on  the  same  condi- 
tion: 'they  would  observe  peace  towards  all  to  whom  the 
king  should  grant  his  peace,  both  by  sea  and  land':'  and 
the  people  of  Northamptonshire  and  Cambridgeshire  especially 
JJI^J^..  chose  him  to  Ma/orde  and,  to  mundhora^  so  placing  them- 
lordofbia  selves  under  his  personal  protection.  The  principle  is  enun- 
ciated with  greater  clearness  in  the  law  of  his  son  Edmund, 
in  which  the  oath  of  fealty  is  generally  imposed ;  all  are  to 
swear  to  be  faithful  to  him  as  a  man  ought  to  be  faithful 
to  his  lord,  loving  what  he  loves,  shunning  what  he  shuns  \ 
This  series  of  enactments  must  be  regarded  as  fixing'  the  date 
of  the  change  of  relation,  and  may  perhaps  be  interpreted  as 
explaining  it.  The  rapid  consolidation  of  the  Danish  witl)  the 
Angle  and-  Saxon  population  involved  the  necessity  of  the 
uniform  tie  between  them  and  the  king :  the  Danes  became  the 
king*s  men  and  entered  into  the  public  peace ;  the  native 
English  could  not  be  left  in  a  less  close  connexion  with  their 
king :  the  commendation  of  the  one  involved  the  tightening  of 
the  cords  that  united  the  latter  to  their  native  ruler.     Something 

'  Alfred,  §  4.  In  the  introdnotion  to  bis  laws,  §  49.  7,  he  also  excepts 
treason  from  the  list  of  offences  for  which  a  hot  may  be  taken  :  *  in  prima 
culpa  pecunialem  emendationem  capere  quam  ibi  decreverunt,  praeter 
proditionera  domini,  in  qua  nullam  pietatem  aud  sunt  intueri,  quia  Dens 
omnipotens  nullam  adjudicavit  contemptoribus  suis.'  This  is  referred  to  as 
a  judgment  of  ancient  synods. 

'  ^ward,  ii.  i,  §  i,  above  p.  149. 

'  Thurferth  the  eorl  and  the  holds  and  all  the  army  that  owed  obedience  . 
to  Northampton  sought  him  'to  hlaforde  and  to  mimdboran;'  all  who 
were  left  in  the  Huntingdon  country  sought  'his  frith  and  his  mund- 
byrde ; '  the  East  Anglians  swore  to  be  one  with  him,  that  they  would  all 
that  he  would,  and  would  keep  peace  with  all  with  whom  the  king  should 
keep  peace  either  on  sea  or  on  land ;  and  the  army  that  owed  obedience 
to  Cambridge  chose  him  *to  hlafoide  and  to  mundbora.*  Chron.  Sax. 
A.D.  921. 

*  Edmund,  iii.  §  i. 
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of  the  same  kind  most  have  taken  place  as  each  of  the  heptarchic 
kingdoms  fell  under  West  Saxon  rule,  but  the  principle  is  most 
strongly  brought  out  in  connexion  with  the  Danish  submission. 

From  this  time  accordingly  the  personal  dignity  of  royalty  bnperial 
becomes  more  strongly  marked.  Edmund  and  his  successors  adopted, 
take  high  sounding  titles  borrowed  from  the  imperial  court ;  to 
the  real  digniiy  of  king  of  the  English  they  add  the  shadowy 
claim  to  the  empire  of  Britain  which  rested  on  the  conmiendation 
of  Welsh  and  Scottish  princes  ^  The  tradition  that  Edgar  was 
rowed  by  eight  kings  upon  the  Dee  is  the  expression  of  this  idea 
which  it  was  left  for  far  distant  generations  to  realise '. 

Under  Ethelred  still  higher  claims  are  urged :  again  and  again  Beiigiooi 
the  witan  resolve  as  a  religious  duty  to  adhere  to  one  eyne-hla/ord^ :  oMienoe. 
and  the  king  himself  is  declared  to  be  Christ's  vicegerent  among 
Christian  people,  with  the  special  duty  of  defending  Qod's  church 
and  people,  and  with  the  consequent  claim  on  their  obedience ; 
'  he  who  holds  an  outlaw  of  God  in  his  power  over  the  term  that 
the  king  may  have  appointed,  acts,  at  peril  of  himself  and  all 
his  property,  against  Christ's  vicegerent  who  preserves  and  holds 
sway  over  Christendom  and  kingdom  as  long  as  God  grants  it  \* 
The  uniiy  of  the  kingdom,  endangered  by  Sweyn  and  Canute,  is 
now  fenced  about  with  sanctions  which  imply  religions  duty. 
Both  state  and  church  are  in  peril ;  Ethelred  is  r^^arded  as  the 
representative  of  both.  A  few  years  later  Canute  had  made  good 
his  claim  to  be  looked  on  as  a  Christian  and  national  king. 
The  first  article  of  his  laws,  passed  with  the  counsel  of  his  witan 
to  the  praise  of  God,  and  his  own  honour  and  behoof  is  this : 


^  Athelftan  is  'rex  Anglorum,  et  curagnlns  totius  Britanniae,*  or 
'  primicerius  totius  Albionis,*  or  '  rex  et  rector  totins  Britanniae.'  Edred  is 
'imperator/  'oyning  and  casere  totius  Britanniae,'  'basUeus  Anglomm 
bojosqae  insolM  bfurbaronim ; '  Edwy  is  *  Angulsaxonum  basilens  &c'  or 
'  Angolsaexna  et  Nortbanhumbrorum  impenttor,  paganonim  gubemator, 
Breotonnmqne  propag^nator ; '  Edgar  is  *  totius  Albionis  imperator  Angus- 
toB ; '  and  so  on.    See  Freeman,  Norm.  Gonq.  i.  548  sq. 

*  In  AJ>.  922  tbe  kings  of  the  North  Welsh  took  Edward  for  their  lord ; 
in  914  he  was  chosen  for  fitther  and  lord  by  the  king  and  nation  of  the 
Soots,  by  the  Northumbrians,  Dane  and  English,  and  by  the  Stratholyde 
Britons  and  their  king.  On  the  real  force  of  these  commendations  se9 
Freeman,  Norm.  Conq.  i.  565 ;  and  Robertson,  Scotland,  &c.  ii.  384.  sq. 

'  Ethebred,  v.  §  5 ;  yiiL  §§  a,  44.  *  Ibid.  viii.  §  42. 
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'  that  above  all  other  things,  they  should  ever  loye  and  worship 
one  Gk)d,  and  unanimously  observe  one  Christianity,  and  love 
King  Canute  with  strict  fidelity  */ 
SroyaT*^  It  is  wrong  to  regard  the  influence  of  the  clergy  as  one  of  the 
""ttoSe"*  chief  causes  of  the  increase  in  the  personal  dignity  of  the  kings. 
to^'lMiraf  '^®  ^*®  ^^  coronation  substituted  for  the  rude  ceremony, 
adulation,  whatever  it  may  have  been,  which  marked  the  inauguration  of  a 
heathen  king,  contained  a  distinct  charge  as  to  the  nature  of 
royal  duties  *,  but  no  words  of  adulation  nor  even  any  statement 
of  the  personal  sacro-sanctity  of  the  recipient.  The  enactments 
of  the  councils  are  directed,  where  they  refer  to  royalty  at  all, 
rather  to  the  enforcement  of  reforms  than  to  the  encouragement 
of  despotic  claims'.  The  letters  of  the  early  Anglo-Saxon 
bishops  are  full  of  complaints  of  royal  misbehaviour :  the  sins  of 
the  kings  of  the  eighth  century  almost  seem  to  cancel  the  memory 
of  the  benefits  received  fi-om  the  nursing  fethers  of  the  seventh  *. 
Far  from  maintaining  either  in  theory  or  in  practice  the  divine 
right  of  the  anointed,  the  prelates  seem  to  have  joined  in,  or  at 
least  acquiesced  in,  the  rapid  series  of  displacements  in  North- 
umbria*.  Alcuin  mourns  over  the  fate  of  the  national  rulers,  but 
grants  that  by  their  crimes  they  deserved  all  that  fell  on  them. 
They  are,  like  Saul,  the  anointed  of  the  Lord  ®,  but  they  have  no 

*  Canute,  i.  §  i. 

*  Above  p.  146 ;  where  I  have  protested  distinctly  against  the  view  of 
Allen,  Prerogative,  pp.  18-24;  ^^^  ^^  Memorials  of  S.  Dimstan,  p.  355. 

'  llie  canon  (11)  of  the  legatine  coandl  in  aJ).  787  (Councils,  &c  iii. 
453),  attempts  to  prohibit  the  murder  of  kings,  so  frightfully  conmion  at 
the  time,  by  enforcing  regular  election  and  forbidding  conspiracy ;  '  nee 
christus  Domini  esse  valet  et  rex  totius  regni,  et  heres  patriae,  qui  ex 
legitime  non  fuerit  connubio  generatus,'  &c.,  but  the  preceding  canon  (11) 
is  an  exhortation  to  kings ;  the  biBhops  and  others  are  warned,  *  fiducialiter 
et  veradter  absque  ullo  timore  vel  skdulatione  loqui  verbum  Dei  regibus,' 
the  kings  are  exhorted  to  obey  their  bishops,  to  honour  the  church,  to  have 
prudent  counsellors  fearing  the  Lord  and  honest  in  conversation,  that  the 
people  instructed  and  comforted  by  the  good  examples  of  kings  and  princes 
may  profit  to  the  praise  and  glory  of  Almighty  God. 

*  See  especially  the  letter  of  Boniface  to  Ethelbald,  Councils,  &a  iii.  350. 

*  Above  p.  137. 

*  See  Councils,  &c.  ii!.  476 ;  writing  to  Ethelred  ci  Northumbria  be  says, 
'  vidistis  quomodo  perierhit  antecessores  vestri  regee  et  principet  propter 
injustitias  et  rapinas  et  immunditias  . .  .  timete  Ulorum  perditionem  .  .  .' 
p.  491.  'Qui  sanctas  legit  scripturas  .  . .  inveniet  pro  hujusmodi  peocatit 
reges  regna  et  populos  patriam  perdidisw.'  p.  493. 
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indefeaable  statmi.    In  the  preaching  of  peace  and  good  will,  the  importanoe 
maintenance  of  obedience  to  constituted  powers  is  indeed  insisted  gious sideof 
on,  but  the  duty  of  obeying  the  powers  that  be  is  construed      ^      ^°* 
simply  and  equitably  ^.     It  is  only  when,  in  the  presence  of  the 
heathen  foe,  Christendom  and  kingdom  seem  for  a  moment  to 
rest  on  the  support  of  a  single  weak  hand,  that  the  duty  of 
obedience  to  the  king  is  made  to  outweigh  the  consideration  'of 
his  demerits.   And  yet  Dunstan  had  prophesied  of  Ethelred  that 
the  sword  should  not  depart  from  his  house  until  his  kingdom 
should  be  transferred  to  a  strange  nation  whose  worship  and 
tongue  his  people  knew  not  K 

Nor  is  it  necessary  to  r^^d  the  growth  of  royal  poorer,  B<^ 
as  distinct  from  personal  pomp,  among  the  Anglo-Saxons,  as  no* «» re- 
affected  by  the  precedents  and  model  of  the  Frank  empire '.  imitation  of 

_-         lit.!  •■■.       1.  ^i^i         t  1     JPranldsh 

Although  the  theory  of  kingship  was  m  Gram  perhaps  scarcely  practice. 

less  exalted  than  at  Constantinople,  the  practice  was  very  differ- 
ent, for  the  Merovingian  puppets  were  set  up  and  thrown  down 
at  pleasure.  But  during  the  eightb  century  the  influence  of 
England  on  the  continent  was  greater  than  that  of  the  con- 
tinent on  England.  The  great  missionaries  of  Qermany  looked 
to  their  native  land  as  the  guide  and  pattern  of  the  country 
of  their  adoption.  It  is  only  with  the  Karolingian  dynasty 
that  the  imitation  of  foreign  custom  in  England  could  begin; 
but  efvea  if  the  fact  were  &r  more  clearly  ascertained  than 
it  is,  the  circumstances  that  made  it  possible,  the  creation  of 
national  unity  and  the  need  of  united  defence,  were  much  more 
important  than  a  mere  tendency  to  superficial  imitation.  The 
causes  at  work  in  Gaul  and  Britain  were  distinct  and  the  results, 
in  this  point  at  least,  widely  different. 

72.  As  the  personal  digniiy  of  the  king  increased  and  the  The  king 
daracter  of  his  relation  to  his  people  was  modified,  his  ofiScial  narwot   ^ 
powers  were  developed,  and  his  function  as  fountain  of  justice^ 

>  'The  words  of  the  old  writer  followed  by  Simeon  *deinde  Domini 
snffi-agio  potitus'  dearly  show  the  opinion  of  the  age  that  the  Qod  of 
tattlee  gave  his  yerdict  in  victory,  and  that  war  was  only  an  appeal  to  the 
jodgment  of  God  on  a  large  scale.'  Robertson,  Essays,  p.  ao8.  The 
principle  thus  expressed  might  be  extended  still  further ;  there  were  no 
kings  de  jure  except  the  kixifls  dt  fcicto, 

*  Flor.  Wig.  ad  ann.  1016,  '  AUen,  Prerogative,  p.  ao. 

N  a. 
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gt)j^of  became  more  distinctly  recognised.  The  germ  of  this  attribute 
lay  in  the  idea  of  royalty  itself.  The  peace,  as  it  was  caUed  ^^  the 
primitive  alliance  for  mutual  good  behaviour,  for  the  performance 
and  enforcement  of  rights  and  duties,  the  voluntary  restraint  of 
free  society  in  its  earliest  form,  was  from  the  beginning  of  mon- 
archy under  the  protection  of  the  king.  Of  the  three  classes  of 
offences  that  came  under  the  view  of  the  law  ^  the  minor  infrac- 
tion of  right  was  atoned  for  by  a  compensation  to  the  injured,  the 

The  king's    hot  with  which  his  individual  good  will  was  redeemed,  and  by  a 
■hare  in  the  ,  ^  j 

flnei  for       payment  of  equal  amount  to  the  king  by  which  the  offender  bought 

peace.  back  his  admission  into  the  public  peace  ^   The  greater  breaches 

of  the  peace  arising  either  from  refrisal  to  pay  the  fines,  or  from 
the  commission  of  offences  for  which  fines  were  inadequate,  were 
punished  by  outlawry;  the  offender  was  a  public  enemy,  set 
outside  the  law  and  the  peace ;  his  adversary  might  execute  his 
own  vengeance,  and  even  common  hospitality  towards  him  was  a 
breach  of  the  law,  until  the  king  restored  him  to  his  place  as  a 
member  of  society  ^  The  third  class  of  offences  which  seemed  be- 
yond the  scope  of  outlawry,  and  demanded  strict,  public,  and  direct 
H*»  ^*  ^  rather  than  casual  and  private  punishment,  were  yet  like  the  former 
^^2j^^*  capable  of  composition,  the  acceptance  of  which  to  a  certain 
extent  depended  on  the  king  as  representing  the  people  ^   In  all 

1  Wilda.  Strafreeht,  pp.  355  tq.,  364  sq.  Waitz,  D.  Y.  G.  i.  391 ;  '  the 
peace  is  the  relation  in  which  all  stand  whilst  and  in  so  &r  as  all  continue 
m  the  union  and  in  the  right  on  which  the  oommanity  rests.  He  who  acts 
against  this  commits  a  brmch  of  th^  peace.  The  breach  of  the  peace  is  un- 
r^^t ;  the  transgression  against  right  is  a  breach  of  the  peace.'  He  who 
sins  against  one,  sins  against  all ;  and  no  man  may  redress  his  own  wrongs 
until  he  has  appealed  to  the  gnardians  of  the  peace  for  justice.  Hence  the 
peace  is  the  great  check  on  the  practice  of  private  war,  blood  feuds,  and  the 
so-called  Ux  talionia.  I  think  the  German  writers  take  too  high  a  view  of 
the  power  of  the  Anglo-Saxon  king  as  guardian  of  the  peace.  See  Schmid, 
Gesetse,  p.  584 ;  Gneist,  Yerwaltungsrecht,  i.  a6. 

'  K.  Maurer,  Elrit.  UeberMhau,  iii.  a6  sq.  Bethmann-Hollweg,  CSvil- 
process,  iv.  25  sq.  Schmid,  Gesetxe,  p.  584.  Palgrave,  Commonwealth, 
p.  304.    Waits,  D.  V.  G.  I  393 ;  iL  40. 

'  K.  Maurer,  Krit  Ueberschau,  iH.  45.  LL  Hbth.  and  Eadr.  §§  ir,  13, 
13.    Ini,  §§  3,  6,  7, 10.    Schmid,  Gesetee,  p.  679. 

*  Athelstan,  ii.  §  lO,  3.  Edgar,  L  (  3 :  *  et  sit  utlaga,  id  est  exul  vel 
ezlex,  nisi  rex  ei  patriam  concedat.'    Ethelred,  viiL  §  a. 

'  Alfred,  §  7,  'sit  in  arbitrio  regis  sic  vita  sic  mors,  sicut  ei  condonare 
voluerit.'  Also  Ini,  §  6 ;  Edmund,  ii  §  6 ;  Ethelred,  iv.  §  4 ;  but  compare 
Alfred,  Introd.  $  49.  7 ;  as  given  above,  p.  176. 
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tiiifl  the  king  is  not  only  the  executor  of  the  peace,  but  a  sharer  The  k^  ii 
in  its  authority  and  claims.  But  this  position  is  fax  from  that  uie  peace, 
of  the  fountain  of  justice  and  source  of  jurisdiction.  The  king's 
guarantee  was  not  the  sole  safeguard  of  the  peace  :  the  hundred 
bad  its  peace  as  well  as  the  king  ^ :  the  king  too  had  a  distinct 
peace  which  like  that  of  the  church  was  not  that  of  the  country 
at  large,  a  special  guarantee  for  those  who  were  under  special 
protection  *• 

The  grith*,  a  term  which   comes  into  use  in  the  Danish  The  people 
struggle,   is  a  limited  or  localised  peace,  under  the  special  the  king's 
guaranty  of  the  individual,  and  differs  little  from  the  protection  protectioiL 
implied  in  the  mimd  or  personal  guardianship  which  appears 
much  earlier  ^ ;  although  it  may  be  regarded  as  another  mark  of 
territorial  development.   When  the  king  becomes  the  lord,  patron 
and  mundborh  of  his  whole  people,  they  pass  from  the  ancient 
national  peace  of  which  he  is  the  guardian  into  the  closer 
personal  or  territorial  relation  of  which  he  is  the  source.     The 
peace  is  now  the  king's  peace  ^ ;   although  the  grith  and  the 
mund  still  retain  their  limited  and  local  application,  they  entitle 
their  possessor  to  no  higher  rights,  they  do  but  involve  the 
transgressor  in  more  q>ecial  penalties ;  theyH^  is  enforced  by 

^  Edmand,  iii.  §  a.  Edgw,  L  §§  a,  3 ;  iii.  7.  Etbelred,  iii.  3.  Canate,  ii. 
(§  i5>  30.  *  Schmid,  Gesetze,  p.  584. 

*  Grith  [gridh]  is  properly  the  domicile,  Yigfii880ii  (Icelandio  Diet.  B.y.), 
and  consequently,  asylam ;  then  truce  or  peace  limited  to  place  or  time. 
Schmid,  Gesetze,  pp.  584,  604.  So  Chorch-grith  is  sometimes  used  for 
BMictiiaiy;  but  it  reidly  means  as  much  as  Church-frith,  the  peace  and 
■ecurity  which  the  law  guarantees  to  those  under  the  church's  protection. 
Schmia  arranges  the  special  peaces  or  several  griths  under  three  heads :  (i) 
Place ;  churches,  private  houses,  the  king's  paLoe  and  precincts ;  (a)  Time ; 
fitfts  and  festivals,  coronation  days,  days  of  public  gemots  and  courts, 
special  ffatherings  at  drinking  parties,  sales,  markets,  guilds,  8cc.,  and  the 
times  when  the  fyrd  is  summoned ;  (3)  Persons ;  clergy,  widows,  and  nuns. 
Gesetse,  p.  585.  Gneist,  Verwaltgsr.  i.  38,  39.  The  curious  enactment  of 
Ethelred,  iii.  §  i,  distinguishing  the  grith  of  the  king,  that  of  the  ealdorman, 
that  given  in  the  burh-moot,  the  wapentake  and  the  alehouse,  with  different 
fines  for  breach,  is  veiy  noteworthy. 

*  Gneist,  Yerwaltunffsreoht,  i.  26,  The  original  meaning  of  mund  is 
said  to  be  hand,  Schmid,  Gesetze,  p.  634 ;  but  it  also  has  the  meaning  of 
ward,  sermo ;  and  of  patria  potetUu,    Waitz,  D.  V.  G.  i.  55* 

'  Edward,  iL  i,  §  i :  *  Inquisivit  itaque  qui  ad  emendationem  velit 
redire,  et  in  societate  permanere  qua  ipse  sit.'  Edmund,  ii.  §  7 :  '  Pax 
regis.'  See  Gneist,  VerMraltungsreoht,  i.  a6 ;  Self-government,  i.  ap ;  K. 
BftiMirer,  Krit.  Ueberschau,  iii.  46. 
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Special         the  national  officers,  the  gri^  by  the  king^s  personal  seryants ; 

''^"^  the  one  is  official,  the  other  personal ;  the  one  the  busineee  of  the 

country,  the  other  that  of  the  courts     The  special  peace  is 

further  extended  to  places  where  the  national  peace  is  not  fully 

provided  for:  the  great  highways,  on  which  questions  of  local 

jurisdiction  might  arise  to  the  delay  of  justice,  are  under  the 

king's  peace.     But  the  process  by  which  the  national  peace 

became  the  king's  peace  is  almost  imperceptible  :  and  it  is  very 

gradually  that  we  arrive  at  the  time  at  which  all  peace  and  law 

are  supposed  to  die  with  the  old  king,  and  rise  again  at  the 

proclamation  of  the  new  '.     In  Anglo-Saxon  times  the  transition 

is  mainly  important  as  touching  the  organisation  of  jurisdiction. 

The  maoe  it  The  national  officers  now  execute  their  functions  as  the  kinsf g 
•the  king's  ,  .  ® 

peace.         officers,  and  executors  of  his  peace;  the  shire  and  hundred 
courts,  although  they  still  call  the  peace  their  own,  act  in  his 

^  The  king's  hftnd-srith,  in  the  law  of  Edward  and  Gnthram,  %  i,  must 
mean  the  king's  mund ;  the  special  peace  given  by  the  king's  hand ;  see  too 
Ethehred,  vi.  §  14,  the  '  pax  quam  mann  sua  dedoit/  Canute,  i.  §  a.  2.  To 
this  belongs  also  the  chapter  on  the  Pcu;  regis  in  the  laws  of  Edward  the 
Confessor,  in  which  the  peace  of  the  coronation-days,  that  is,  a  we^  at 
Easter,  Whitsimtide  and  Christmas ;  the  peace  of  the  four  great  highways, 
Watling-street,  Ikenild-street,  Ermin-street,  and  Foss-way,  and  the  peace  of 
the  navigable  riyers,  are  protected  with  special  fines  that  distinguish  them 
from  the  common-law  peace  of  the  country,  which  is  also  the  king's  peace. 
Besides  these  there  is  a  fourth  peace  called  the  king's  hand-iealde  grUh^  and 
one  given  by  the  king's  writ,  which  answer  more  closely  to  the  idea  of  the 
mund  as  personal  protection;  and  with  this  are  connected  the  original 
pleas  of  the  crown  (see  below,  p.  187).  Other  ofifenoes  against  the  peace, 
and  the  protection  of  other  roads  and  rivers,  belong  to  the  view  of  the  local 
courts,  the  shire  and  the  sheriff  although  not  less  closely  related  to  the 
king's  peace  and  jurisdiction.  Of.  Glanvill,  de  Legg.  i.  i ;  LI.  Edw.  Conl 
§  12 ;  Palgrave,  Commonwealth,  pp.  284,  285. 

'  *  The  Sovereign  was  the  ibuntain  of  justice ;  therefore  the  stream 
ceased  to  flow  when  the  well  spring  was  covered  by  the  tomb.  The  judioial 
bench  vacant;  all  tribunals  closed.  Such  was  the  ancient  doctrine— « 
doctrine  still  recognised  in  Anglo-Norman  England.*  Palgrave,  Nonnandy 
and  England,  iii.  193.  Speakmg  of  the  special  protections  above  referred 
to,  the  same  writer  says  :  '  Sometime  after  the  Conquest  all  these  special 
protections  were  replaced  by  a  general  proclamation  of  the  king's  peace 
which  was  made  when  the  community  assented  to  the  accession  of  the  new 
monarch,  and  this  first  proclamation  was  considered  to  be  in  ibrce  during  the 
remainder  (^his  life,  so  as  to  bring  any  disturber  of  the  public  tranquillity 
within  its  penalties.  So  much  importance  was  attached  to  the  ceremonial 
that  even  in  the  reign  of  John,  ofiences  committed  during  the  interregnum, 
or  period  elapsing  between  the  day  of  the  death  of  the  last  monarch  and  the 
recognition  of  his  successor,  were  unpunishable  in  those  tribunals  whose 
authority  was  derived  from  the  Crown.'    Commonwealth,  p.  285. 
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name;   the  idea  gains  ground  and  becomes  a  fonn  of  law. 
Offences  against  the  law  become  offences  against  the  king,  and  Contempt  of 
the  crime  of  disobedience  a  crime  of  contempt  to  be  expiated  by  Iaw  ii 
a  special  sort  of  fine,  the  of&rhymesse  ^,  to  the  outraged  majesty  of  puniahi&le. 
the  lawgiver  and  judge.     The  first  mention  of  the  oferhyme$se 
occurs  in  the  laws  of  Edward  the  elder  *,  at  the  era  accordingly 
at  which  the  change  of  idea  seems  to  have  become  permanent  \ 

73.  ^li  although  it  may  be  convenient  to  accept  this  approzi-  ^J^jj^i^ 
mation  to  a  date,  the  influence  of  the  idea  may  be  traced  much  ^^  i<*^- 
fiirther  bacL  The  administration  of  the  peace  is  inseparable 
from  the  exercise  of  jurisdiction  ;  those  who  are  in  the  nati<mal 
peace  are  sulject  only  to  the  national  courts  ;  those  who  are  in 
the  church's  grith,  are  also  in  the  church's  soen  ;  those  who  are 
in  the  king's  mundy  are  under  his  cognisance ;  those  who  are 
amenable  to  any  jurisdiction,  owe  suit  and  service  to  the  courts 
of  the  jurisdiction  ;  when  idl  are  in  the  mund  or  grith  or  frith  of 
the  king,  he  is  the  supreme  judge  of  all  persons  and  over  all 
causes,  limited  however  by  the  counsel  and  c<m8eBt  of  his  fffUan. 

^  Ofer-bymease  (subaodi^,  male  aadire)  answen  to  the  later  oyef 
seanneflse  (over-looking,  contempt) ;  it  b  marked  by  special  penalty  in  the 
oasee  of  buying  outside  markets,  refusal  of  justice,  accepting  another  man's 
dependent  without  his  leave,  refusing  Peter's  penoe,  sounding  the  king's 
coin,  neglect  of  summons  to  ffemot  or  pursuit  of  thieves,  and  disobedience 
to  tibe  lung's  officers.     See  Schmid,  G^esetze,  p.  638. 

'  *Si  quis  extra  poirtum  barganniet,  olerhymeese  regis  culpa  est.* 
Bdward,  i.  §  i. 

»  The  concluding  chapter  of  Asser's  life  of  Alfred  (M.  H.  B.  p.  497) 
ffires  some  important  da^,  not  only  as  to  the  partidpa^on  of  the  kingpin 
judicature,  but  as  to  the  composition  of  the  local  courts  in  his  day.  The 
nobiles  and  ignobiles,  the  eorls  and  oeorls,  were  constantly  disagreeing  in  the 
gemots, '  in  concionibus  comitum  et  praepositorum ; '  a  proof  that  ealdorman 
and  gerefk,  eorl  and  ceorl,  had  their  places  in  these  courts.  None  of  the 
suitors  were  willing  to  allow  that  what  the  ealdormen  and  gere&n  deter- 
mined was  true  ;  a  proof  that  although  the  officers  might  declare  the  law 
the  ultimate  determination  rested  in  each  case  with  the  suitors.  This  caused 
a  great  number  of  causes  to  be  brought  before  the  king :  he  summoned  the 
&ulty  judges  before  him  and  carefully  examined  into  each  case ;  or  examined 
them  through  his  messengers :  insisting  when  he  found  them  guilty  that 
they  should  either  resign  the  offices  wMch  he  had  committed  to  them,  or 
devote  themselves  to  the  study  of  equity.  We  learn  from  this  that  the  ap- 
pointments to  the  sheriffdoms  and  ealdormanships  were  made  by  him,  not 
by  election  of  the  people ;  and,  as  ignorance  was  the  excuse  of  their  sin, 
equity  the  object  of  their  enforced  study,  that  it  is  clearly  in  the  declaration 
of  law  not  in  the  determination  of  suits  that  they  were  fiiulty.  The  same 
general  conclusion  results  from  the  reading  of  his  laws. 
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Bmljurit.       In  regard  to  the  holders  of  fcHMa/ndy  the  special  royal  juris- 
the  tenanti  diction  must  have  been  much  older  than  the  time  of  Alfred ;  as 
these  tenants  were  liable  to  special  burdens  payable  directly  to  the 
state,  and  as  the  profits  of  jurisdiction  which  were  counted  among 
these  burdens,  were  inseparable  from  jurisdiction  itself,  it  is  proba- 
ble that  the  jurisdiction  of  these  lands  was  administered  by  royal 
officers,  not  necessarily  separate  from  the  business  of  the  hundred 
courts,  but  as  a  part  of  their  work,  having  special  reference  to  the 
king^s  interests  ^   They  would  be  from  the  first  in  the  peace  of  the 
king  rather  than  in  that  of  the  hundred.     When,  however,  folk- 
lands  were  turned  into  booklands  in  favour  of  either  churches  or 
individuals,  and  all  their  obligations  save  the  trinoda  neeessitas 
transferred  with  them,  the  profits  of  jurisdiction  and  jurisdiction 
Prinite        itself  followed  too.     Such  jurisdiction  as  had  been  exercised  by 
iionf.  the  king,  in  or  out  of  the  popular  courts,  was  now  vested  in  the 

recipient  of  the  grant.  This  may  have  been  a  veiy  early  inno- 
Sac  and  800.  vation.  The  terms  sac  and  soe  ',  which  imply  it,  are  not  found 
until  late  in  the  period,  but  occur  almost  universally  in  Norman 
grants  of  confirmation,  as  describing  definite  immunities  which 
may  have  been  only  implied,  though  necessarily  implied,  in  the 
original  grants  and  customarily  recognised  under  these  names '. 

^  In  the  Salian  Mallus  (above,  p.  54),  the  thnnginns  acted  on  behalf  of 
the  nation,  the  sacebaro  looked  after  the  interests  of  the  king.  In  the  Utter 
county  court,  some  such  division  of  duties  and  interests  must  have  existed 
between  the  sheriff  and  the  coroner  ;  and  in  the  Anglo-Saxon  time,  there 
mfty  have  been  a  hundrednreeve  as  well  as  a  hundreds-ealdor  (above,  p.  loi). 
Yet  in  the  county  court  the  sheriff  was  nominated  by  the  crown,  the 
coroner  chosen  by  the  people ;  and  earlier,  the  ealdorman  was  appointed 
by  the  kinff  and  witan,  the  sheriff  apparently  by  the  king  alone.  And  it 
is  extremely  difficult  to  distinguish  between  the  duties  of  the  sheriff  exe- 
cuting the  peace  as  the  officer  of  the  nation,  and  collecting  the  revenue  as 
stewiurd  of  the  king. 

'  Sac,  or  sacu,  seems  to  mean  litigation,  and  sdcn  to  mean  jurisdiction ; 
the  former  from  the  thing  (sacu)  in  dispute;  the  latter  from  the  seeking 
of  redress ;  but  the  form  is  an  alliterative  jin^e,  which  will  not  bear  close 
analysis.  Kemble  refers  sacu  to  the  preliminary  and  initiative  process,  and 
sdcn  to  the  right  of  investigation.  (Cod.  Dipl.  i.  p.  xlv.)  Ellis  makes  ioc  the 
jurisdiction,  and  90c  the  territory  within  which  it  was  exercised.  (Introd.  i. 
373).     See  also  Schmid,  Gresetae,  p.  654. 

*  Kemble  (C.  D.  L  p.  xliv),  remarks,  ijiat  except  in  one  questionable  grant 
of  Edgar,  sac  and  soc  are  never  mentioned  in  charters  before  the  reign 
of  Edward  the  Ck>nfessor ;  and  concludes  that  '  they  were  so  inherent  in 
the  land  as  not  to  require  particularisation ;  but  that  under  the  Normans, 
when  every  right  and  privilege  must  be  struggled  for,  and  the  conse- 


Digitized  by 


Google 


vn.]  Orants  of  Jurisdiction.  185 

The  idea  of  jurisdiction  accompanying  the  possession  of  the  soil  Omnti  of 
most  be  allowed  to  be  thus  ancient,  although  it  may  be  questioned  removed  the 
whether,  except  in  the  large  territorial  lordships,  it  was  actually  the  jorisdio- 
exercised,  or  whether  the  proprietor  would  not  as  a  rule  satisfy  hundred 
himself  with  the  profits  of  jurisdiction,  and  transact  the  business 
of  it  through  the  ordinary  courts.     It  is  probable  that,  except 
in  a  very  few  special  cases,  the  toe  and  see  thus  granted  were 
before  the  Conquest  exemptions  from  the  hundred  courts  only, 
and  not  from  those  of  the  shire  ^ ;  and  that  thus  they  are  the 
basis  of  the  manorial  court-leet,  as  the  mark-system  is  that  of  the 
court  baron.     There  is  no  evidence  of  the  existence  of  a  domestic 
tribunal  by  which  the  lord  tried  the  offences  or  settled  the  dis- 
putes of  his  servants,  serfs,  or  free  tenantry ;  he  satisfied  him- 
self with  arbitrating  in  the  latter  case,  and  producing  the 
criminal  in  the  public  courts  ^     But  when  grants  of  sae  and 
$oe  became  common,  these  questions  would  swell  the  business  of  Growth  or 
his  private  courts,  and  his  jurisdiction  would  apply  as  much  to  mmrte. 
those  who  were  under  his  personal,  as  to  those  who  were  in  his 
territorial  protection.     By  such  grants  then,  indirectly  as  well 
as  directly,  large  sections  of  jurisdiction  which  had  been  royal 
or  national,  fell  into  private  hands,  and  as  the  tendency  was  for 
all  land  ultimately  to  become  bookland,  the  national  courts 
became  more  and  more  the  courts  of  the  landowners..  The 
ancient  process  was  retained,  but  exercised  by  men  who  de- 
rived their  title  frt>m  the  new  source  of  justice.    Thar  juris- 

qnencee  of  the  Noiman  love  of  litigatioii  were  bitterly  felt,  it  became  a 
matter  of  necessity  to  have  them  not  only  tacitly  recognised  bat  solemnly 
recorded.'  The  idea  that  the  manor  originates  in  the  gradual  acquisition 
by  one  fsmily  of  a  hereditaiy  right  to  Sie  headship  of  the  township  and 
the  aocumnlation  in  that  capacity  of  lands  and  jurisJiction,  does  not  seem 
to  baye  anything  to  recommend  it.  In  fact,  within  historic  times  the  head- 
man of  the  township  does  not  oocupy  a  position  of  jurisdiction,  simply  one 
of  police  agency. 

^  In  Cod.  DipL  dooczzviii  and  docdviii,  Edward  firees  certain  estates  of 
Westminster,  '  mid  saoe  and  mid  socne,  scotfreo  and  gavelf reo,  on  hwndrede 
amd  on  $cif^*  but  the  exemption  is  unusual,  and  even  in  these  passages  may 
not  be  a  fiill  exemption  from  jurisdiction.  However,  when  in  Domesday  the 
sheriff  of  Worcestershire  reports  that  there  are  seven  hundreds  out  of  the 
twelve  in  which  he  has  no  authority,  it  is  clear  that  such  jurisdictions  must 
have  been  already  in  being. 

'  K.  Maurer,  Krit.  TJeberschau,  ii.  56. 
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Jj»jJ^>«*Jon  diction  was  further  modified  by  enactment :  as  the  ihegn  had 
thesQB.        soon  oyer  his  own  men,  the  king  had  socn  oyer  his  thegns  ;  none 
but  the  king  could  exercise  or  have  the  profits  of  jurisdiction  over 
a  king's  thegn^ ;  none  but  the  king  could  have  the  fines  arising 
from  the  offences  of  the  owner  of  bookland  \    And  although  this 
might  practically  be  observed  by  recognising  the  popukr  courts 
as  royal  courts  for  the  smaller  owners  of  bookland,  the  king  had 
a  *  thening-marma '  court,  in  which  his  greater  vassals  settled 
their  disputes'.     But  the  time  came  when  the  great  local  luid- 
owner  was  vested  with  the  right  of  representing  the  king  as 
judge  and  landrioa  m  his  whole  district,  and  so  exercbed  jnrb- 
Hfflwiitoiy    diction  over  minor  landowners.     This  change,  the  bearing  of 
tions.  which  on  the  history  of  the  hundred  courts,  which  also  were 

placed  in  private  hands,  is  very  uncertun,  seems  to  have  taken 
place  in  the  reign  of  Canute ;  and  may  have  been  a  local  enact- 
ment only  \  Wherever  it  prevailed  it  must  have  brought  the 
local  jurisdictions  into  dose  conformity  with  the  feudalism  of 
the  continent ;  and  may  thus  serve  to  explain  some  of  the 
anomaiies  of  the  system  of  tenure  as  it  existed  in  the  times 
reported  in  Domesday. 
^^J^eniiig  These  immunities,  tying  the  judicature,  as  it  may  be  said,  to 
power  of  the  the  land,  and  forming  one  of  the  most  potent  causes  of  the 
territorial  tendency,  so  far  ousted  the  jurisdiction  of  tiie  na- 
tional courts,  whether  held  in  the  name  of  the  king  or  of  the 
people,  that  it  might  be  almost  said  that  the  theoretical  cha- 

^  Ethelred,  iii.  $  1 1 :  '  Et  nemo  habeat  soonam  fuper  taynum  regis,  nisi 
sohis  rex.*  Gneist  insists  that  this  refers  only  to  thegns  who  were  mem- 
bers of  the  witenagemot.  Verwaltnngarecht,  i.  25,  37,  38. 

'  Ethelred,  L  §$  i,  14 :  *  £t  habeat  rex  forisfactaras  omniom  eorom  qui 
liberas  terras  (bdcland)  habent,  nee  oomponat  aliquis  pro  ulla  tyhtla,  si  non 
intersit  testimonium  praepositi  regis.*    See  also  Cimute,  ii.  §§  13,  77. 

*  Kemble,  Cod.  Dipl.  mcclviii ;  Saxons,  uL  46,  47.  In  this  instance  the 
biE^op  of  Roefaester  sues  the  widow  of  Elfric  in  the  king's  *  theningmanna 
gemot '  for  certain  title  deeds  alleged  to  have  been  stolen :  the  conrt  ad- 
judged them  to  the  bishop.  Afterwards  her  relations  brought  the  matter 
before  the  ealdorman  and  the  folk,  who  compelled  the  bishop  to  restore 
tbem.  It  is  a  very  curious  case,  and  certainly  serves  to  illustrate  tiie  prin- 
ciple that  the  shire  could  compel  recourse  to  itself  in  the  first  instance 
even  where  such  high  interests  were  concerned.  See  K.  Maurer,  Krit. 
tJeberschau,  ii.  57. 

*  Laws  of  the  Northumbrian  Priests,  $  49 ;  K.  Maurer,  Krit.  TJeberschau, 
ii.  50. 
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racier  of  die  aoTeroigii  rises  as  the  scope  for  his  action  is  limited.  ?!«■  o^tha 
This,  however,  was  to  some  extent  counteracted  by  the  epecial  loaunid in 
yetention  of  royal  rights  in  laws  and  charters.  Accordingly,  injmAiotion. 
the  later  laws,  the  king  ^ecifies  the  pleas  of  criminal  justice, 
which  he  retains  for  his  own  administration  and  profit ;  sach  a 
list  is  given  in  the  laws  of  Canute ;  breach  of  the  king's  [nro- 
iection,  house-breaking,  assault,  neglect  of  the  fyrd,  and  out- 
lawry *.  These  were  the  original  pleas  of  the  crown,  and  were 
determined  by  the  king^s  officers  in  the  local  courts.  By  a 
converse  process,  such  small  parts  of  criminal  process  as  still 
belonged  to  these  courts,  arising  from  the  offences  <^  smaller 
freemen,  together  with  the  voluntary  and  contentious  juris- 
diction for  which  the  courts  of  the  landowners  were  not  wm- 
petent,  came  to  be  exercised  in  the  king's  name.  He  inter- 
fered in  suits  which  had  not  passed  through  the  earlier 
stage  of  the  hundred  and  the  shire' :  and  asserted  himself  as 
supreme  judge  in  all  causes,  not  in  appeals  only.  All  juris- 
diction was  thus  exercised  either  by  the  king  through  his  offi- 
cers, or  by  landowners  who  had  their  title  from  him.  The  royal 
officers  acted  in  the  hundred  courts  with  freemen  of  all  dames 
that  still  owed  suit  to  them;  and  the  shire  courts  were  com- 
posed of  all  lords  of  land,  seir'tkegniy  and  others,  including  a 
representation  of  the  humblest  landowners. 

74.  The  subject  of  tenure  in  Anglo-Saxon  times  is  beset  with  DiAooHiea 
many  iqpparently  insuperable  difficulties'.  We  have  not  mate-  8«xoa 
riab  for  deciding  whether  a  uniform  rule  was  observed  in  the 
several  kingdoms  or  in  the  legal  divisions  which  continued  to 
represent  them  down  to  the  Norman  Conquest  and  later :  whe- 
ther the  Danish  conquest  may  not  have  created  diffiarences  in 
Merda,  Northumbria,  and  East  Anglia ;  or  whether  the  variety 
of  nomenclature  found  in  Domesday  Book  implies  a  diffM*ence 
of  character  in  the  relations  described,  or  merely  the  variations 

'  Canute,  ii.  §  la ;  K  Manrer,  Erit.  TJebenohau,  ii.  55.  The  charter  of 
Alfred,  in  which  these  rights  aie  granted  awmy  to  the  abbey  ef  Shaftesbury 
(Cod.  DipL  cccx),  seems  to  be  very  doubtfoL 

*  KemUe,  Saxons,  it  46;  Cod.  DipL  dcxoiii,  dodv.  In  the  reign  of 
Elhebed  the  king  sends  his  insM^  or  writ  to  the  shtremoot  of  Berkshire, 
bidding  them  arbitrate  between  Leofvrine  and  Wynflied ;  C.  D.  doxciii 

*  H^lam,  M.  A.  ii  293 ;  Fftlgrave,  Commoawealth,  pp.  576  sq. 
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The  Anglo-  of  local  and  customary  terminology ;  the  result  of  an  investi- 
systemoT  gation  transacted  by  different  officers,  many  of  whom  were 
newoi^of  Normans,  and  scarcely  understood  the  meaning  of  the  wit- 
out  of^  nesses  whose  evidence  they  were  takii^.  There  is,  however, 
no  question  of  any  general  subversion  of  the  primitive  rule 
before  the  Norman  Conquest.  No  legislation  turned  the  free 
owner  into  the  feudal  tenant :  whatever  changes  in  that  direc- 
tion took  place  were  the  result  of  individual  acts,  or  of  very 
gradual  changes  of  custom  arising  indirectly  from  the  &ct  that 
other  relations  were  assuming  a  territorial  character.  Domes- 
day Book  attests  the  existence  in  the  time  of  Edward  the  Con- 
fessor of  a  large  class  of  freemen  who,  by  commendation,  had 
placed  themselves  in  the  relation  of  dependence  on  a  supe- 
rior lord^;  whether  any  power  of  transferring  their  service 
still  remained,  or  whether  the  protection  which  the  com- 
mended fr-eeman  received  frx)m  his  lord  extended  so  far  as  to 
give  a  feudal  character  to  his  tenure  of  land,  cannot  be  cer- 
tainly determined;  but  the  very  use  of  the  term  seems  to 
imply  that  vassalage  had  not  in  these  cases  attained  its  full 
growth :  the  origin  of  the  relation  was  in  the  act  of  the  de- 
pendent. On  the  other  hand,  the  occupation  of  the  land  of  the 
greater  owners  by  the  tenants  or  dependents  to  whom  it  was 
granted  by  the  lord  prevailed  on  principles  little  changed  from 
primitive  times  and  incapable  of  much  development*  It  would 
seem,  however,  wiser  to  look  for  the  chief  cause  of  change  in 
the  alteration  of  other  relations.  This  tendency  with  reference 
to  judicature  we  have  just  examined.  When  every  man  who 
was  not,  by  his  own  fr'ee  possession  of  land,  a  fully  qualified 
member  of  the  commonwealth,  had  of  necessity  to  find  himself 
a  lord,  and  the  king  had  asserted  for  himself  the  position  of 
lord  and  patron  of  the  whole  nation ;  when  every  fr^e  man  had 
to  provide  himself  with  a  permanent  security  for  his  own  ap- 
pearance in  the  courts  of  justice,  of  which  the  king  was  the 
source,  and  for  the  maintenance  of  the  peace,  of  which  the  king 

'  EUia,  Introd.  to  Domesdaj,  L  64-66.  The  tenn  11  most  frequent  in  Essex 
and  East  Anglia ;  but  descriptions  that  imply  the  general  use  of  the  prac- 
tice are  abundant ;  such  as  *  ire  cum  terra  ubi  voluerit,* '  quaerere  dominum 
ubi  voluerit.'  Hallam,  M.  A«  ii.  376,  note  s. 
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was  the  protector ;  when  every  owner  of  bookland  had  the  right  SSTtok  of 
of  jurisdiction,  and  the  king  alone  could  exercise  jurisdiction  ^jjjj^ 
over  the  owner  of  bookland;  the  relation  of  the  small  land- ^^^ i*°<^ 
owner  to  the  greater  or  to  the  king,  and  the  relation  of  the 
landless  man  to  his  lord,  created  a  perfectly  graduated  system 
of  jurisdiction,  every  step  of  which  rested  on  the  possession  of 
land  by  one  or  both  of  tiie  persons  by  whose  relations  it  was 
created.  The  man  who  had  land  judged  the  man  who  had  not, 
and  the  constant  assimilation  going  on  between  the  poor  land- 
owner and  the  mere  cultivator  of  his  lord's  land,  had  the  result 
of  throwing  both  alike  under  the  courts  of  the  greater  pro- 
prietors^ As  soon  as  a  man  found  himself  obliged  to  suit  and 
service  in  the  court  of  his  stronger  neighbour,  it  needed  but  a 
single  step  to  turn  the  practice  into  theory,  and  to  regard  him 
as  holding  his  land  in  consideration  of  that  suit  and  service  *. 
Still  more  so,  when  by  special  grant  other  royal  rights,  such  as 
the  collection  of  Danegeld  and  the  enforcement  of  military  ser- 
vice, are  made  over  to  the  great  lords  ' ;  the  occupation,  though 
it  still  bears  the  name  of  alodial,  returns  to  the  character  of 
usufruct  out  of  which  it  sprang,  when  the  national  ownership, 
after  first  vesting  itself  in  the  king  as  national  representative, 
has  been  broken  up  into  particulars,  eveiy  one  of  which  is  capable 
of  being  alienated  in  detail. 

75.  In  the  obligation  of  military  service,  may  be  found  a™i**fy 
second  strong  impulse  towards  a  national  feudalism.    The  host 
was  originally  the  people  in  arms ;  the  whole  free  population, 

'  Honoe  the  alodiariM  of  DometdAy  are  represented  m  holding  their 
Isndi  of  a  inperior :  not  heoause  they  had  received  them  of  him,  but  be- 
caoee  they  did  suit  and  service  at  his  court,  and  followed  his  banner. 
Hence,  too,  Edward  the  Confessor  was  able  to  give  to  the  Abbenr  of  West- 
minster his  own  alodiariet ;  the  king  being  loni  of  all  who  had  no  other 
lord.  They  remained  alodiaries  by  title  and  inheritance,  and  probably 
escaped  some  of  the  burdens  of  temtorial  dependence. 

'  Gneist,  who  treats  this  subject  from  a  diffsrent  point  of  riew,  inclines 
to  refer  the  sinking  of  the  ceorl  into  dependence  generally  to  three  causes : 
(i)  Tbe  burden  of  military  senrice,  which  led  him  to  commend  himself  to  a 
lord  who  would  then  be  answerable  for  the  military  service;  (a)  to  the 
convenience  which  the  poor  alodial  owners  found  in  seeking  justice  from 
a  strong  neighbour  rather  than  from  a  distant  eoort ;  and  (3)  in  the  need 
of  miHtaiT  defence  during  the  Danish  warn,  which  drove  men  into  the  pro- 
tection of  fortified  houses.    Yerwaltungsreoht,  i.  53,  53. 
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whether  landowners  or  dependents,  their  sons,  servants,  and 
tenants.  Military  service  was  a  personal  obligation :  military 
organisation  depended  largely  on  tribal  and  family  relations :  in 
the  process  of  conquest,  land  was  the  reward  of  service;  the 
service  was  the  obligation  of  freedom,  of  which  the  land  was  the 
outward  and  visible  sign.  But  very  early,  as  soon  perhaps  as 
the  idea  of  separate  property  in  land  was  developed,  the  military 
service  became,  not  indeed  a  burden  upon  the  land,  but  a  per- 
sonal duty  that  practically  depended  on  the  tenure  of  land  j  it 
may  be  that  eveiy  hide  had  to  mamtain  its  warrior ;  it  is  cer- 
tain that  every  owner  of  land  was  obliged  to  the  fyrd  or  expe- 
ditio ;  the  owner  of  bookland  as  liable  to  the  trinoda  necessUcts 
alone ;  the  occupier  of  folkland  as  subject  to  that  as  well  as  to 
many  other  obligations  from  which  bookland  was  exempted. 
But  although  folkland  and  bookland  agreed  in  this,  there  was 
no  doubt  a  fundamental  difference  in  their  respective  obliga- 
tions, which  was  probably  expressed  in  the  penalty  to  which 
they  were  severally  liable  in  case  of  de&ult.  The  holder  of 
alodial  land  was  subject  on  the  continent  to  the  fine  for  neglect- 
ing the  Heerbann  ^ ;  the  holder  of  a  beneficium  to  forfeiture  \ 
The  same  practice  would  apply  in  England  to  bookland  and  folk- 
land,  although  from  the  peculiarly  defensive  character  of  Eng- 
lish warfare  after  the  consolidation  of  the  kingdom,  it  might 
very  early  be  disused.  The  law  of  Ini,  that  the  landowning 
gesithcundman  in  case  of  neglecting  the  fyrd,  should  forfeit  his 
land  as  well  as  pay  lao  shillings  as  fyrdwite  \  may  be  explained 
either  of  the  gesith  holding  an  estate  of  folkland,  or  of  the  land- 
owner standing  in  the  relation  of  gesith  to  the  king :  it  seems 
natural  however  to  refer  the  fine  to  the  betrayal  of  his  character 


*^  'Quicumque  liber  homo  in  hoetem  banmtus  faerit  et  yenire  oontemp- 
serit  plenum  heribannnm  id  eet  solidos  60  perBolvat.*  Cap.  Bonon.  81 1,  c.  x  ; 
Balnse,  i.  337;  Waita,  D.  V.  G.  iv.  486. 

'  '  Quioumqne  ex  bis  qni  beneficium  prindpis  habent  parem  suum  contra 
hoBtes  in  exercitu  pergentem  dimiserit,  et  cum  eo  ire  vel  stare  noloerit, 
honorem  suum  et  benefidom  perdat.'  Cs^.  Bonon.  81 1,  c.  5 ;  Baluze,  i.  338 ; 
Waits.  D.  V.  G.  iv.  492. 

'  Ini,  $  51.  'Si  homo  edthounduB  terrarius  expeditionem  Bupersedeat^. 
emendet  cxx  Bolidii  et  perdat  tenram  roam ;  non  habens  terram  Ix,  solidis ; 
cirHscus  xxx  solidia  pro  ^rrdwita^* 
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of  free  man,  his  forfeiture  to  his  desertion  of  his  duty  as  gesith. 
The  later  legislation,  which  directs  forfeiture  in  case  of  the 
king^s  presence  with  the  host,  whilst  a  fine  of  120  shillings  was 
sufficient  atonement  if  he  were  not  present,  would  seem  to  be 
the  natural  result  of  the  change  which  placed  the  whole  popu- 
lation in  dependence  on  him  as  lord  ^. 

It  is  by  no  means  improbable  that  the  final  binding  of  land-  The  military^ 
ownership  with  military  attendMice  on  the  king  in  the  form  of  tiie^^^  / 
the  th^n's  service  ^  is  connected  with  the  same  legislation  of 
Alfred  and  Edward,  which  we  have  already  examined  in  refer- 
ence to  treason  and  the  maintenance  of  the  peace.  To  their 
date  i^proximately  belong  the  definitions  of  the  thegn  as  pos- 
sessing five  hides  of  his  own  land,  church  and  kitchen,  bell- 
house  and  burh-geat-setl,  and  special  service  in  the  king's  hall : 
the  thegn  of  Alfred  is  the  miles  of  Bede ;  the  history  of  the 
year  a.d.  894  shows  an  amount  of  military  organisation  on 
Alfred's  part,  of  which  there  is  no  earlier  evidence,  an  army  of 
reserve  and  a  definite  term  of  service*.  The  military  policy 
too  of  Charles  the  Great  may  by  this  time  have  affected  Eng- 
land; the  improvement  of  organisation  involves  a  more  dis- 
tinct definition  of  military  duties;  and  it  is  certain  that  the 
increased  importance  and  costliness  of  equipment  must  have 


^  Ethelred,  v.  §  28 ;  vi.  §  35.  *Qnando  rex  in  hostem  pergit,  si  quia 
edictu  ejus  vocatua  remanserit,  si  ita  liber  bomo  est  ut  babeat  socazn  saam 
et  sacam  et  oum  terra  sua  possit  ire  quo  yoltierit,  de  omni  terra  sua  est  in 
misericordia  Regis.  Cujusounque  vero  alterius  domini  liber  bomo  si  de 
boste  remanserit,  et  dominus  ejus  pro  eo  alium  bominem  duzerit,  xl  solidis 
domino  suo  qui  vocatus  fuit  emendabit.  Quod  si  ex  toto  nullus  pro  eo  abi- 
erit  ipse  quidem  domino  suo  xl  sol.,  dominus  antem  ejus  totidem  sol.  regi 
emeiKbbit ;'  Domesday,  i.  1 72,  Worcestershire.  In  Canute,  ii  §  65,  neglect 
of  tbe  fyrd  inTolves  a  fine  of  lao  sbillings,  but  in  §  77,  wboerer  flies  from 
his  lord  or  bis  companion,  in  sea  or  land  expedition,  is  to  lose  all  tbat  be  bas, 
and  eyen  bis  bookland  is  forfeited  to  the  kmg.  His  lord  enters  on  tbe  land 
that  he  has  given  him,  and  bis  life  is  forfeit ;  but  this  is  not  the  neglect 
of  the  fyrd,  but  the  herisH2  of  the  continental  law,  which  was  punishable 
by  death.    Cap.  Bonon.  811,  c.  4;  Baluze,  i.  338. 

'  Gneist,  Self-government,  i.  ii :  The  thegn's  service  was  clearly,  (i)  per- 
sonal ;  (3)  at  bis  own  cost  of  equipment ;  (3)  be  paid  his  own  expenses 
during  the  campaign. 

'  cSiron.  Sax.  a.d.  894.  '  The  king  had  divided  bis  forces  (fierd)  into  two, 
so  that  one  half  was  constantly  at  home,  half  out  in  the  field ;  besides  those 
men  whose  duty  it  was  to  derand  the  buifas.' 
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No  exact      confined   effective   service   to  the  rich  \      But  althouirh  the 

nurmllelwith  ,  ,  .1.  .1  /«  . 

feudal  leffis-  thegn  was  bound  to  muitarj  semce,  we  nave  not  sufficient 
military  warrant  for  accepting  the  theory  that  his  service  bore  to  the 
extent  of  his  land  the  exact  proportion  that  is  laid  down  in 
feudal  times ^  The  hide  might  furnish  its  man;  the  thegn 
might  be  answerable  for  five  men,  or  for  one  warrior  five 
times  as  well  equipped  as  the  ordinary  free  man:  in  the 
reign  of  Ethelred,  eight  hides  furnished  a  helm  and  a  coat  of 
mail ' ;  in  Berkshire  in  the  time  of  Edward  the  Confessor,  the 
custom  was  that  every  five  hides  sent  one  warrior  (miles)  \  and 
each  furnished  him  with  four  shillings  for  the  provision  of  two 
monllis :  if  he  failed  to  attend  he  suffered  forfeiture.  But  we 
have  few  more  indications  of  local,  and  none  of  general  practice, 
and  it  is  probable  that  the  complete  following  out  of  the  idea  of 
proportion  was  reserved  for  Henry  II,  unless  his  military  reforms 
are  to  be  understood,  as  so  many  of  his  other  measures  are,  as  the 
revival  and  strengthening  of  anti-feudal  and  prae-feudal  custom. 
Still  even  these  traces  are  sufficient  to  show  the  tendency  to 
bind  up  special  possession  with  special  service,  and  consequently 
to  substitute  some  other  liability  for  that  of  military  service  in 
cases  where  that  special  qualification  did  not  exist.  Whether  the 
simple  freeman  served  as  the  follower  of  the  lord  to  whom  he 
had  commended  himself  or  to  whose  court  he  did  service,  or  as 
the  king's  dependent  under  the  banner  of  the  sheriff  or  other 
lord  to  whom  the  king  had  deputed  the  leading,  he  found  him- 
self a  member  of  a  host  bound  together  with  territorial  rela- 
tions ^.    If  he  were  too  poor  to  provide  his  arms,  or  preferred 

^  Gneist,  Self-goyeniment,  i.  10.  The  stages  may  be  thus  marked :  (i)  the 
UDiyersal  obligation ;  (a)  the  obligation  of  the  hundred  to  famish  a  han- 
dred  warriors ;  (3)  the  increased  cost  of  armour  restricting  efibotiye  service. 
In  the  seventh  oentary,  on  the  continent,  fall  equipment  wais  worth  33  solid!, 
that  is  the  price  of  as  many  oxen,  or  of  a  hide  of  land :  in  EngUuid,  the 
service  was  on  foot.  (4)  Although  the  fuUv  armed  warrior  might  be  the 
king^s  thegn,  all  owners  of  five  hides  were  liable  to  the  same  service,  and  the 
whole  population  was  still  summoned  to  defensive  war,  like  that  against 
the  Duies.  Ibid.  i.  11-13,  14.  Robertson,  Hist.  Essays,  pp.  vii-xix,  has 
some  very  valuable  remarks  on  the  whole  subject. 

'  Gneist,  Self-government,  i.  13. 

'  Chron.  Sax.  a.d.  1008.  *  Above,  p.  117. 

'  Gneist  (Self-government,  L  15 ;  Yerwaltgsr.  i.  15)  rightly  maintains  that 
the  military  service  was  still  a  pezBonal  duty,  not  a  burden  on  the  land ; 
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safe  servitude  to  dangerous  employment  in  warfare,  there  was  Commuta. 
no  lack  of  warlike  neighbours  who,  in  consideration  of  his  ac-  tary  aervioe. 
ceptance  of  their  superiority,  would   undertake  the  duty  that 
lay  upon  his  land :  he  was  easily  tempted  to  become  a  socager, 
paying  rent  or  gavel,  instead  of  a  free  but  overworked  and 
short-lived  man-at-arms. 

But  a  further  conclusion  may  be  drawn  on  other  grounds.  Ch*ng© 'rf 
From  the  time  of  Alfred   the  charters   contain  less   and  less  to  royal 
frequently  the  clause  expressing  the  counsel  and  consent  of  the 
witan  to  the  grant.  It  never  altogether  disappears;  but  the  witan 
gradually  sink  into  the  position  of  witnesses,  and  their  consent, 
probably  perfunctory  enough  at  any  time,  becomes  a  mere  at- 
testation.    It  would  seem  to  follow  from  this  that  the  folkland 
was  becoming  virtuaUy  king's  land,  from  the  moment  that  the 
West  Saxon  monarch  became  sole  ruler  of  the  English ;  a  date 
agreeing  nearly  with  those  which  we  have  fixed  for  the  turning 
point  of  the  system.     If  then  the  king  was  henceforth  special 
lord  of  the  folkland,  the  folkland  itself  becomes  scarcely  dis* 
tinguishable  from  the  royal  demesne ;  and  every  estate  cut  out  of 
it,  whether  turned  into  bookland  or  not,  would  seem  to  place  the 
holder  in  a  personal  relation  to  the  king  which  was  fulfilled  by  mili- 
tary service.    Every  man  who  was  in  the  king's  peace  was  liable  The  duty  of 
to  be  summoned  to  the  host  at  the  king's  call,  but  the  king^s  defence., 
vassals  especially  ;  the  former  for  national  defence,  the  latter  for 
all  service^ :  but  all  the  English  wars  of  the  tenth  and  eleventh 


but  the  personal  duty  was  at  'e^ery  turn  conditioned  by  the  possession  of 
the  land. 

'  See  Gneist,  Self-goyemment,  i.  13,  18.  In  the  Eaioling  period  this 
general  armament  ali^eady  bore  the  name  of  the  landwehr,  *  Ad  defensionem 
patriae  omnes  sine  ulla  excusatione  veniant.'  £dict.  Pistense,  aj>.  864,  c.  27. 
*  £t  volimius  ut  cujuscumque  nostrum  homo,  in  cujuscunque  regno  sit,  cum 
seniore  suo  in  hoetem  vel  aliis  suis  utilitatibus  pergat,  nisi  talis  regni  invasio, 
quam  lantweri  dicunt,  quod  absit,  accident,  ut  omnis  populus  illius  regni 
ad  eam  repellendam  communiter  pergat.'  Conv.  Marsn.  A.D.  847.  ad». 
Karolit  §  5.  The  continuance  of  the  fyrd  as  a  general  armament  of  the 
people  during  Anglo-Saxon  times  was  no  doubt  the  result  of  the  defensive 
character  of  the  warfiu*e  with  the  Danes ;  otherwise  it  might  have  sunk,  as  on 
the  continent,  to  the  mere  wcicta  orpolice  of  the  country  (see  above,  p.  77) ; 
a  character  which  it  possessed  in  &gland  also,  and  which  was  called  out 
by  the  legislation  of  £!dward  I.  It  is  important  to  note  this  double  cha- 
racter of  the  third  obligation  of  the  trinoda  necessitas;  watch  and  ward; 
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centuries  were  wars  of  defence,  and  hence  tbe  fyrd  system  was 

maintained  iu  its  integrity,  although  the  special  duty  of  the 

thegns,  as  afterwards  that  of  the  knights,  subsisted  side  by  side 

Composition  with  it.    Still,  as  in  the  most  primitive  times,  the  host  contained 
of  the  army. 

the  free  people  fighting  in   their  local  organisation,  and  the 

specially  qualified,  specially  bound,  servants  and  companions  of 
the  leaders  ^  The  cultivators  of  Kent  might  not  be  bound  by 
the  special  service*,  might  pay  gavel,  or  rent,  instead  of  fight- 
ing, be  drengs  instead  of  thegns  or  knights,  but  they  had  no 
right  to  hold  back  from  the  defence  of  the  country. 
Form  of  76.  In  the  region' of  legislation,  beside  the  general  tone  and 

unchanged,  tendency  which  have  been  illustrated  under  the  heads  of  justice 
and  land-tenure,  the  growth  of  the  royal  power  and  the  accom- 
panying increase  of  territorial  influences  could  appear  only  in 
the  form  of  enactment,  or  in  the  growth  or  elimination  of  the 
principle  of  personal  law.  In  the  former  point  no  change  is 
perceptible.  Ethelred  and  Canute  invariably  express  the  counsel 
and  consent  of  the  wise  men  of  the  nation  to  their  promulgation 
of  the  laws,  just  as  Ini  and  Alfred  had  done.  The  king  never 
legislates  by  his  own  ordinance.  The  codes  are  in  fact  not  so 
much  the  introductions  of  new  principles  as  the  declarations  of 
the  customs  or  common  law  of  the  race,  dating  from  far  beyond 
the  existence  of  written  record,  preserved  in  the  memories  of  the 
wise,  and  kept  alive  for  the  most  part  in  constant  general  expe- 
rience. It  may  be  that,  when  the  knowledge  of  law  has  become 
professional,  or  when  under  new  influences  indigenous  customs 
are  becoming  obsolete,  they  are  written  down  in  books ;  but  as 
a  rule  it  may  be  said  that  a  publication  of  laws  is  the  result  of 
some  political  change  or  series  of  changes ;  so  that  the  very  act 
of  legislation  implies  some  crisis  in  the  history  of  the  legislator. 

one  against  male&otoTS,  tbe  other  against  armed  hosts.  In  the  German 
trinoda  neoessitas  the  wacta  is  more  important  because  in  more  constant 
requisition,  than  the  lantweri ;  in  England  the  fyrd  is  in  more  constant  re- 
quisition, until  after  tbe  Conquest,  tlmn  tbe  watch ;  but  the  two  ideas  are 
never  really  divorced. 

*  Above,  p.  30. 

•  See  Robertson,  Essays,  pp.  1-liv.  Elton,  Tenures  of  Kent,  pp.  45-58 . 
Tbe  drengs  who  held  lands  under  the  archbishop  were  turned  into  knights 
by  Lanfranc.    £pp.  Cantuar.  p.  225. 
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The  most  ancient  Germanic  code,  the  Pactus  Legis  Salicae,  New  legida- 
seems  to  mark  the  period  at  which  the  several  Frank  tribes  result  of 
admitted  the  sovereignty  of  the  Salian  king.  The  laws  of  national 
Ethelbert  of  Kent  were  the  immediate  result  of  the  conversion' ; 
those  of  Wihtraed  and  Ini,  of  the  changes  which  a  century  of 
church  organisation  made  necessary  in  that  kingdom  and  in 
Wessex.  The  codes  of  Alfred  and  Edgar  are  the  legislation 
which  the  consolidation  of  the  several  earlier  kingdoms  imder 
the  West  Saxon  house  demanded,  the  former  for  Wessex,  Kent 
and  Mercia*,  the  latter  for  the  whole  of  England.  Not  the  least 
important  part  of  the  laws  of  Alfred  and  Edward  are  clothed  in 
the  form  of  treaty  with  the  East  Anglian  Danes.  The  laws  of 
Canute  are  the  enunciation,  with  the  confirmation  of  the  con- 
queror, now  the  elected  king,  of  the  legislation  which  he  had 
promised  to  preserve  to  the  people  who  accepted  him.  Most  of 
the  shorter  laws  are  of  the  nature  of  amendments,  but  serve 
occasionally  to  illustrate  the  growth  of  a  common  and  uniform 
jurisprudence  which  testifies  to  the  increase  in  strength  of  the 
power  that  could  enforce  it.  Thus  the  very  fact  of  the  issue  of 
a  code  illustrates  the  progress  of  legislative  power  in  assimilating 
old  customs  or  enacting  provisions  of  general  authority.  The 
ahare  of  the  provincial  folkmoots  in  authorising  legislation, 
though  not  in  originating  it,  appears  as  late  as  the  reign  of 
Athelstan ;  but  the  single  instance  that  proves  it  exhibits  it  in 
the  form  of  acceptance  only.  The  bishops  and  thegns  of  Kent, 
eorl  and  ceorl,  acquiesce  in  the  enactments  of  the  witenagemot 
at  Greatley '. 

The   increase   of  territorial   influences   might   naturally  be  ^^5Jj[2*  ^ 
expected  to  put  an  end  to  the  system  of  personal  law  wherever  ^^• 
it  existed,  except  in  the  border  territories  of  "Wales  and  Scot- 
land.    But  in  spite  of  the  differences  of  local  custom,  it  may  be 

*  Bede,  H.  E.  ii.  5.  *  Inter  caetera  bona  quae  genti  suae  consnlendo 
oonferebat,  etiam  decreta  ill!  jadicioram  juxta  exempla  Romanorum  com 
oonailio  sapientium  oonstituit.' 

'  '  Nolui  malta  de  meis  in  icriptura  ponere  quia  dubitamus  quid  poiteris 
inde  placeret ;  sed  quae  repperi  diebns  Inae  regis  oognati  mei,  yel  OfB^e 
Meroenonim  regis,  vel  ^thelbrihtes  qui  prim  us  in  Anglonim  gente  b^pti- 
zatus  est  rex,  quae  mihi  justiora  visa  sunt,  haeo  collegi  et  caetera  dimisi.* 
Alfred,  Introd.  49,  $  9.  >  See  above,  p  1 15. 
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questioned  whether  in  England  the  system  of  personal  law  ever 
Tftbles  of  prevailed  to  an  extent  worth  recording.  It  is  true  that  the 
table  of  wergilds  of  the  different  kingdoms  differ^ ;  but  the  dif- 
ferences are  very  superficial,  nor  is  there  anything  that  shows 
certainly  that  the  wergild  of  the  slain  stranger  was  estimated  by 
the  law  of  his  own  nation  and  not  by  that  'of  the  province  in 
which  he  was  slain.  But  if  there  ever  was  a  period  at  which 
the  former  was  the  rule,  it  must  have  disappeared  as  soon  as 
the  united  kingdom  was  ranged  under  the  threefold  division  of 
DiTiuoaor  West  Saxon,  Mercian  and  Danish  law,  an  arrangement  which 
aooording  to  appears  to  be  entirely  territorial*.  The  practice  of  presentment 
of  Englishry  in  the  case  of  murder  which  was  once  attributed  to 
Canute*  is  now  generally  regarded  as  one  of  the  innovations  of 
the  Norman  Conquest.  The  .laws  of  Edgar  however  contain  ao 
enactment  which  seems  to  give  to  the  Danes  some  privilege  of 
personal  law,  if  not  also  of  actual  legislation.  In  the  Supple- 
mentum  enacted  at  the  Council  of  Wihtbordesstan,  the  king  and 
witan  enact  an  ordinance  for  the  whole  population  of  the  king- 
dom, English,  Danish  and  British ;  but  with  a  sort  of  sai^g 
Right  of  the  clause,  'I  will  that  secular  rights  stand  among  the  Danes  with 
as  good  laws  as  they  best  may  choose.  But  with  the  English  let 
that  stand  which  I  and  my  witan  have  added  to  the  dooms  of 
my  forefathers  for  the  behoof  of  all  my  people.  Only  let  this 
ordinance  be  common  to  allV  This  is  a  distinct  recognition  of 
the  right  of  the  Danes  of  the  Danelaga  not  only  to  retain  their 
own  customs,  but  to  modify  them  on  occasion :  the  few  customs 
which  they  specially  retained  are  enumerated  by  Canute,  and 
seem  to  be  only  nominally  at  variance  with  those  of  their  neigh- 
bours, whilst  of  their  exercise  of  the  right  of  separate  legislation 
there  seems  to  be  no  evidence.    And  what  is  true  of  the  Danes, 

*  Schmid,  Geeetze,  pp.  394-400. 

'  See  Freeman,  Norm.  Conq.  i.  433. 

*  U.  Edw.  Conf.  §  16.  Dialogue  de  Scaocario,  I.  cap.  z  (Select  Cbarten, 
p.  193).  A  gimilar  measure  may  possibly  have  been  taken  by  Canute.  If 
an  unknown  man  was  found  slain,  he  was  presumed  to  be  a  Norman,  and 
the  hundred  fined  accordingly,  unless  they  could  prove  that  he  was  English. 
'  Non  procedit  neo  solvatur  pro  murdro  Anglicus  sed  Fraiicigena ;  ex  quo 
yero  deest  qui  interfectum  hominem  oomprobet  Anglicum  esse,  Francigena 
reputatur.*    U.  Henr.  I,  %  9a.  6. 

*  Edgar,  iv.  §  a^  i. 
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is  equally  true  of  the  Mercians  and  Northumbrians ;  the  vari-  Peraonal  Uw 
ations  of  custom  are  verbal  rather  than  real ;  and  where,  as  in  tant  in 
the  case  of  the  wergilds,  they  are  real,  they  are  territorial  rather    "* 
than  personal.    The  deeper  differences  of  Briton  and  Saxon  laws 
on  the  Western  border,  or  of  early  Danish  and  English  custom 
in  East  Anglia  were  settled  by  special  treaty,  such  as  those 
of  Alfred   and  Edward  with  Guthrum,  and  the  ordinance  of 
the  Dunssetas.     The  subject  of  personal  law  then  illustrates  the 
Anglo-Saxon  development  only  incidentally ;  there  was  no  such 
difference  amongst  the  customs  of  the  English  races  as  existed 
between  Frank,  Visigoth  and  Roman,  or  even  between  Frank, 
Alemannian  and  Liombard. 

77.  Of  the   influence  of  the   Danes  and  Norsemen  on  the  BSfect  of 

Danish  in- 

constitutional  life  of  England,  whether  in  their  character  asvasion. 
conquerors  generally,  or  in  special  relation  to  the  districts  which 
they  ravaged,  divided  and  colonised,  little  that  is  affirmative  can 
be  certainly  stated.  For  nothing  is  known  of  their  native  in- 
stitutions at  the  time  of  their  first  inroads ;  and  the  differences 
between  the  customs  of  the  Danelaga  and  those  of  the  rest  of 
England,  which  follow  the  Norse  occupation,  are  small  in  them- 
selves and  might  almost  with  equal  certainty  be  ascribed  to  the  ^ 
distinction  between  Angle  and  Saxon.  The  extent  of  the  Danish 
occupation  southward  is  marked  by  the  treaty  of  Alfred  and 
Guthrum,  *  upon  the  Thames,  along  the  Lea  to  its  source,  then  Limite  of 
right  to  Bedford  and  then  upon  the  Ouse  to  Watling  Street  ^'  pAtion. 
To  the  north  they  were  advanced  as  far  as  the  Tyne ;  and  their 
Western  boundary  was  the  mountain  district  of  Yorkshire, 
Westmoreland  and  Cumberland '.  Over  all  this  region  the  traces 
of  their  colonisation  abound  in  the  villages  whose  names  end 
in  *by,'  the  Scandinavian  equivalent  of  the  English  'tun,'  or 
^  ham ' :  the  division  into  wapentakes  may  be  Scandinavian 
more  probably  than  Anglian,  and  the  larger  arrangement  of  the 
trithings  or  ridings  of  Yorkshire  and  Lincolnshire  may  be  of  the 
same  origin.     But  it  is  not  probable  that  they  introduced  any 

>  Alf.  and  Gntbr.  %  i. 

'  See  Mr.  Robertson^s  EssAy  on  the  Dane -law  in  Scotland  onder  her 
Early  ELings,  ii.  430-444.     Freeman,  Norm.  Conq.  L  644-647. 
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The  iofbrion  Substantial  changes  into  the  customs  of  the  common  law,  for 
usages  was    several  reasons.     In  the  first  place  their  organisation  for  the 
owing  to       purpose  of  colonisation  was  apparently  only  temporary.     It  was 
oondition;     nearly  two  centuries  before  they  effected  a  permanent  settlement, 
during  which' period  they  ravaged  the  coasts  in  the  summer,  and 
in  the  winter  either  returned  home  or  remained  in  camp.   Their 
expeditions  were  headed  by  independent  chieftains  aUied,  as  the 
old  Saxons  had  been,  for  the  purpose  of  war,  and  after  the  war  was 
over  returning  to  equality  and  isolation.   They  were  accordingly 
far  more  likely  to  amalgamate  with  the  Anglian  population  which 
submitted  to  them  ^  than  to  create  a  great  and  new  nation  upon 
lines  of  their  own.    The  evidence  of  a  popular  migration,  as  dis- 
tinguished from  mere  settlement,  is  wanting,  and  although  the 
local  extermination  of  the  natives  must  have  occasionally  made 
the  institution  of  a  new  organisation  necessary^,  it  would  ap- 
pear that  such  instances  were  not  numerous  enough  to  alter  the 
and  possibly  general  complexion  of  society.     In  the  second  place,  the  Angles 
affinity  with  whom  they  conquered  were,  of  all  the  English  tribes,  the  most 
*        ^^'   closely  connected  with   them  in  their  primitive  homes.     The 
civilisation  which  the  Danes  now  possessed  was  probably  about 
equal  to  that  which  the  Angles  had  had  three  centuries  before ; 
they  were  still  heathens,  and  of  their  legal  system  we  know  no 
more  than  that  they  used  the  universal  customs  of  compurga- 
tion, wergild,  and  other  pecuniary  compositions  for  the  breach 
of  the  peace '.   Their  heathenism  they  renounced  with  scarcely  a 
struggle,  and  the  rest  of  their  jurisprudence  needed  only  to  be 
translated  into  English.   Just  as  in  France  the  Normans  adopted 
the  religion  and  institutions  of  the  conquered,  so  in  England  the 
Danes  sank  almost  immediately  into  the  mass  of  the  Angles. 

It  cannot  be  doubted  that  the  influx  of  a  body  of  new  settlers 
whose  ideas  of  freedom  had  not  been  trained  or  shackled  with 

*  Freeman,  Norm.  CJonq.  L  148. 

'  Such  perhaps  was  the  original  confederation  of  the  Five  Boroughs; 
above,  p.  93. 

'  See  the  laws  of  Alfred  and  Guthrum,  and  Edward  and  Guthrum.  The 
lahslit  of  the  Danes  is  the  wite  of  the  Anglo-Saxons ;  and  in  many  casefl,  as 
we  have  already  seen,  new  names,  rather  than  new  customs,  date  from  the 
Danish  occupation  :  the  earl,  the  hold,  the  grith,  the  trithing,  the  wapentake 
perhaps,  supersede  the  old  names,  but  with  no  perceptible  difference  of  mean- 
ing.   For  the  word  law  itself  (lah)  we  are,  it  is  said,  indebted  to  the  Danes. 
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three  centuries  of  civilisation,  must  have  introduced  a  strong  ^cii^r 

impulse  in  favour  of  the  older  institutions  which  were  already  ti»e  Danish 

,  uuiision. 

on  the  wane.     The  alodial  tenure  of  the  North  must  have  been 

reinstated  in  Yorkshire  and  East  Anglia  in  its  full  strength', 

even  if  the  subject  Angle  sank  one  degree  in  the  scale  of  liberty. 

The  institutions  of  the  Danish  settlements  of  the  Five  Boroughs' 

stand  out  as  late  as  the  Conquest,  in  the  possession  of  a  local 

constitution  which,  as  well  as  their  confederation,  seems  to  date 

from  their  foundation  in  the  ninth  century.     But  speculation  on 

such  points  is  scarcely  necessary.     The   amalgamation  of  the 

Dane   and  Angle  population  began  from  the  moment  of  the 

conversion.      The  peace   of  Alfred   and   Quthrum  established 

the   social   equality  of  the  races:   the  prowess  and  policy  of 

Edward  and  of  Ethelfleda  reunited  the  Southern  Danes  under  Speedy 

union  of 

the  West  Saxon  dynasty,  and  the  royal  houses  of  Northumbria  Danes  and  ; 
and  Wessex  intermarried.  The  attraction  of  the  larger  and  more 
coherent  mass,  itself  consolidated  by  the  necessity  of  defence, 
and  the  quarrels  of  the  Danish  chieftains  amongst  themselves, 
led  the  way  to  their  incorporation.  The  spasmodic  efforts 
of  the  Northumbrian  Danes  were  checked  by  Edmund  and 
Edred ;  and  Edgar,  who  saw  that  the  time  was  come  to  join 
Dane  and  Mercian  on  equality  in  all  respects  with  the  West 

^  Robertson,  Scotland,  &c.  ii.  369.  '  It  will  be  found  that  at  the  date  of 
the  Norman  Conquest,  contrary  to  the  usually  received  idea,  a  greater 
amount  of  freedom  was  enjoyed  in  the  Danelage  than  in  England  proper, 
or  in  other  words  Wessex  and  English  Mercia.  Throughout  the  latter 
district,  except  in  the  case  of  the  Gavellers  of  East  Kent,  military  tenure 
seems  to  have  prevailed  with  hardly  any  exception  ...  In  the  Danelage,  on 
the  contrary,  omitting  Yorkshire  from  the  calculation,  between  a  third  and 
a  fourth  of  the  entire  population  were  dassiBed  either  as  liberi  homines,  or 
as  socmen  .  . .  Free  socage,  the  very  tenure  of  which  is  sometimes  supposed 
to  have  been  peculiarly  a  relic  of  Anglo-Saxon  liberty,  appears  to  have  been 
absolutely  unknown  except  amonff  the  Anglo-Danes.'  Whether  these  con- 
clusions are  to  be  accepted  may  be  questionable,  but  the  argument  illus- 
trates remarkably  the  expression  in  the  text. 

*  It  would  be  hazardous  to  argue  from  what  is  called  the  '  North  People's 
Law,'  Sclmiid,  Gesetze,  p.  396 ;  but  a  reading  of  it  suggests  that  the  Danes 
estimated  their  own  wer-gilds  at  twice  the  value  of  the  Angles,  just  as  in 
early  days  the  Saxons  had  valued  themselves  at  twice  as  much  as  the 
wealh.  The  eorl  is  worth  15000  thrymsas ;  the  ealdorman  8000;  the 
hold  is  worth  4000.  and  the  thegn  aooo ;  the  king's  high  reeve  is  worth 
4000,  and  there  is  no  counterpart  to  him,  probably  because  he  would 
always  be  valued  as  a  Dane.  Mr.  Robertson  dates  this  earlier  than 
Canute,  ScotUnd,  &c.  ii.  281. 
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Ecclesiastics  Saxon,  consolidated  the  Northumbrian  kingdom  with  his  own. 

extraction.    The  Danish  Odo,  Oskytel,  and  Oswald  were  archbishops  in  \e^ 

than  a  century  after  Halfdane  had  divided  Northumbria ;  and  in 

the  struggles   of  Ethelred,  Sweyn   and   Canute,  the  national 

differences  can  scarcely  be  traced.     The  facility  with  whi(jh  the 

Danes  of  the  eleventh  century  conquered  the  provinces  which 

their  kinsmen  had  occupied  in  the  ninth  can  scarcely  be  referred 

to  this  cause  with  more  probability  than  to  the  fact  that  Mercia 

and  East  Anglia  during  the  Anglian  period  had  never  united 

The  want  of  with  Wessex.     The  ill-consolidated  realm  of  Edred  broke  up 

cohesion  not  , 

aresidtof     between  Edwy  and  Edgar,  just  as  that  of  Ethelred  broke  up 

siononiy.     between  Edmund  and  Canute,  and   that  of  Canute  between 

Harold  and  Hardicanute. 

General  con-      It   may  be   concluded   then,  that  whilst  very  considerable 

cluuon  as  to        ,  ,  ,         ,  ,       , 

theflrat       political  modifications  and  even  territorial  changes  followed  the 

struggle.  Danish  conquest  of  the  ninth  century,  whilst  a  rougher,  stronger, 
and  perhaps  freer  element  was  introduced  into  the  society,  into 
the  language,  and  even  into  the  blood  of  the  Angles,  the  institu- 
tional history  is  not  largely  affected  by  it.  During  the  conquest 
the  Danes  were  the  host,  or  Jiere;  when  it  was  over  they 
subsided  into  the  conditions  of  settled  society  as  they  found  it ; 
their  magistrates,  their  coins,  their  local  customs,  like  their 
dwelling  places,  retained  for  a  while  their  old  names ;  but  under 
those  names  they  were  substantially  identical  with  the  magis- 
trates, coins  and  customs  of  the  Angles,  and  in  the  course  of  time 
sank  all  differences  in  a  common  nomenclature. 
Theseoond  Nor  again  can  much  of  the  constitutional  change  which 
struggle.  followed  the  second  Danish  domination,  that  founded  by  Sweyn 
and  Canute,  be  attributed  to  the  infusion  of  new  customs  from 
the  North  \  Its  chief  effects  were  political,  and  its  constitutional 

^  If  the  authenticity  of  the  Constitutiones  Forestae,  ascribed  to  Canute, 
were  proved,  they  might  be  useful  as  marking  the  introduction  of  forest 
law  into  England  ;  but  they  are  either  spurious,  or  so  much  interpolated  as 
to  be  without  value.  They  are  accepted  indeed  by  Kemble  and  Lappenberg, 
and  with  some  hesitation  by  Schmid  also  (Gesetze,  p.  Ivi),  but  K.  Maurer 
rejects  them  as  a  fabrication  of  much  later  date  (Krit.  Ueberschau,  ii.  410). 
Freeman,  Norm.  Conq.  i.  732,  thinks  that  the  code  carries  its  own  confu- 
tation with  it,  and  Brunner(in  Holtzendorff's  Encyclopiidie,  p.  232)  detects 
in  it  the  ring  of  Norman  legal  terminology.  Besides  these  laws  the  in- 
stitution of  the  hoskarls  is  the  only  peculmrity  of  the  Danish  regime  :  on 
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consequences  may  be  referred  to  political  far  more  than  to  ethnical  No  new 

.  usages  intrO' 

causes.     The  laws  of  Canute  are  but  a  reproduction  of  those  of  duoed  by 

Edgar  and  Ethelred  j  not  a  single  custom  can  be  assigned  to  his  the  laws. 

rule  with  any  certainty  that  it  cannot  be  found  earlier ;  and  the 

infusion  of  Danish  blood  and  language  is  less  important  in  the 

eleventh  century  than  in  the  ninth.     The  changes  which  are 

traceable,  and  wliich  have  been  adverted  to  in  the  general  sketch 

just  given  of  the  growth  of  the  royal  power,  are  to  be  ascribed  to 

the  fact  that  Canute  was  a  great  conqueror  and  the  ruler  of 

other  far  wider  if  less  civilised  territories  than  England.    His 

changes  in  the  forms  of  charters  and  writs,  if  they  were  really 

anything  more  than  clerical  variations,  simply  show  that  he  did 

with  a  strong  hand  what  Ethelred  had  done  with  a  weak  one. 

Even  the  great  mark  of  his  policy,  the  division  of  England  into 

four  great  earldoms  or  duchies,  may  be  paralleled  with  the  state 

of  things  under  Edgar  and  his  sons. 

It  is  however  possible  to  refer  the  last  measure  to  an  idea  of  imperial 

,  ,  ,  ,  character  of 

reproducing  something  like  the  imperial  system  which  Canute  Canute. 

saw   in  Germany.      He    ruled,   nominally  at  least,   a  larger 

European  dominion  than  any-  English  sovereign  has  ever  done  ; 

and  perhaps  also  a  more  homogeneous  one.   No  potentate  of  the 

time  came  near  him  except  the  king  of  GJermany,  the  emperor, 

with  whom  he  was  allied  as  an  equal.  The  king  of  the  Norwegians, 

the  Danes,  and  a  great  part  of  the  Swedes  ^  was  in  a  position 

which  might  have  suggested  the  foundation  of  a  Scandinavian 

empire  with  Britain  annexed.  Canute's  division  of  his  dominions 

on  his  death  bed,  showed  that  he  saw  this  to  be  impossible ; 

them  gee  Freeman,  Norm.  Ck)nq.  i.  733.  Although  they  recall  very  digtinotly 
the  features  of  the  primitive  comitatus  (above,  p.  150.  n.  a),  they  do  not  concern 
Constitutional  History  further,  and  add  in  no  important  degree  to  the  ele- 
ments already  existing  in  English  society.  The  heriot  is  often  regarded  as 
an  institution  of  Canute ;  but  there  are  many  examples  of  the  custom  in  the 
charters  much  earlier,  which  show  that  he  simply  declared  the  law  of  an 
ancient,  probably  primitive,  usage.  Kerable,  Saxons,  ii.  99.  The  heriots  of 
Theodred,  Bishop  of  Elmham  (Cod.  Dipl.  dcccclvii),  Ethelwald  the  ealdor- 
man  (mclxxiii),  Eifgar  (mccxxiii),  Beorhtric  (ccccxcii),  and  many  others 
are  known ;  and  they  seem  to  imply  an  assessment  similar  to  Canute's 
own.  And  in  this  view  of  the  case,  where  the  payment  had  become  a 
lettled  amount  due  from  persons  of  a  particular  rank,  it  *  became  possible 
for  women  to  be  charged  with  it.*  In,  other  words  the  heriot  was  become  a 
burden  on  the  land  rather  than  on  the  person. 

*  See  bis  letter  to  the  bishops,  in  Florence  of  Worcester,  A.D.  1031. 
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Canute's  Norway,  for  a  century  aud  a  half  after  his  strong  hand  was  re- 
permanent  moved,  was  broken  up  amongst  an  anarchical  crew  of  piratic  and 
dated.  bloodthirsty  princes,  nor  could  Denmark  be  regarded  as  likely 

to  continue  united  with  England.  The  English  nation  was  t6o 
much  divided  and  den^oralised  to  retain  hold  on  Scandinavia, 
even  if  the  condition  of  the  latter  had  allowed  it.  Hence  Canute 
determined  that  during  his  life,  as  after  his  death,  the  nations 
should  be  governed  on  their  own  principles,  and  as  the  Saxons, 
the  Bavarians,  the  Swabians  and  the  Franconians  obeyed  Conrad 
the  Salic,  so  the  Danes,  the  Norwegians,  the  Swedes  and  the 
English  should  obey  him.  But  still  further,  the  four  nations  of 
the  English,  Northumbrians,  East  Angles,  Mercians  and  West 
Saxons,  might,  each  under  their  own  national  leader,  obey  a 
sovereign  who  was  strong  enough  to  enforce  peace  amongst  them. 
Feudal  ten-  The  great  earldoms  of  Canute's  reign  were  perhaps  a  nearer  ap- 
Canute'B  proach  to  a  feudal  division  of  England  than  anything  which 
Sy^o^  followed  the  Norman  Conquest.  That  of  Mercia  was  a  vast 
territory  in  which  the  earl,  an  old  Mercian  noble,  united  the 
great  territories  of  the  national  aethel  with  the  oificial  authority 
and  domain  of  the  ealdorman,  and  exercised  the  whole  ad- 
ministration of  justice,  limited  only  by  the  king's  reeves  and  the 
bishops.  And  the  extent  to  which  this  creation  of  the  four  earl- 
doms affected  the  history  of  the  next  half  century  cannot  be 
exaggerated.  The  certain  tendency  of  such  an  arrangement  to 
become  hereditary,  and  the  certain  tendency  of  the  hereditary 
occupation  of  great  fiefs  ultimately  to  overwhelm  the  royal 
power,  are  well  exemplified.  The  process  by  which,  as  we  have 
seen,  the  king  concentrates  in  himself  the  representation  of  the 
nation,  as  judge,  patron,  and  landlord,  reaches  its  climax  only  to 
break  up,  save  where  the  king's  hand  b  strong  enough  to  hold 
fast  what  he  has  inherited,  and  the  people  are  coherent  enough  to 
Reign  of  Sustain  him.  The  history  of  the  reign  of  Edward  the  Confessor 
Confesaor.  is  little  more  than  the  variation  of  the  balance  of  power  between 
the  families  of  Godwin  and  Leofric;  the  power  of  the  witenagemot 
is  wielded  by  the  great  earls  in  turn ;  each  has  his  allies  among 
the  Welsh,  Irish  and  Scottish  princes,  each  his  friends  and  refuge 
on  the  continent :  at  their  alternate  dictation  the  king  receives 
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and  dismisses  his  wife,  names  and  sets  aside  his  bishops.  The  PoUoy  of  , 
disruption  of  the  realm  is  imminent.  The  work  of  Godwin  is  LeofHo. 
crowned  by  the  exaltation  of  Harold,  who  saw  the  evils  of  the 
existing  state  and  attempted  at  the  sacrifice  of  his  own  fietmily 
interests  to  unite  the  house  of  Leofric  in  the  support  of  a 
national  sovereignty.  But  the  policy  of  LeoMc,  followed  out 
by  the  lukewarm  patriotism  of  Edwin  and  Morcar,  opened  the 
way  to  the  Norman  Conquest  by  disabling  the  right  arm  of 
Harold.  The  Norman  Conquest  restored  national  unity  at  a 
tremendous  temporary  sacrifice,  just  as  the  Danish  Conquest  in 
other  ways,  and  by  a  reverse  process,  had  helped  to  create  it. 

In  all  this  however  there  is  nothing  that  would  lead  to  the 
conclusion  of  any  formal  infusion  of  Scandinavian  polity  ^.  The 
measure,  so  far  as  it  is  new,  is  rather  Frank  or  German,  and  in 
advance  rather  than  in  the  rear  of  the  indigenous  development. 

78.  A  glance  at  the  Earolingian  legislation  of  the  ninth  cen-  Oueetion  of 
tury  suggests  the  important  question  whether  the  legal  measures  of  Fi^***" 
adopted  by  Alfred  and  his  descendants  were  to  any  great  extent  thTiater  ^" 
influenced  by  continental  precedents.      The  intercourse  between  ^J^j^    **" 
the  two  courts  had  been  dose  and  constant,  the  social  condition 
of  the  two  nations  was  far  more  uniform  than  a  superficial  view 
of  their  history  would  lead  us  to  believe,  and  in  the  laws  of  their 
respective  legislative  periods  there  are  coincidences  which  can 
scarcely  be  regarded  as  accidental.     During  the  reign  of  the 
Great  Charles  the  Frank  court  was  the  home  of  English  exiles, 
as  well  as  of  English  scholars'.     Egbert  spent  as  a  banished 
man  in  France  three  years,  one  of  which  was  marked  by  Charles's 

^  Hallam,  M.  A.  ii.  37a,  comes  to  the  same  conclusion.  The  views  of 
Northern  antiquaries,  who  refer  every  point  of  similarity  between  Scandi- 
navia and  England  to  Norse  and  Daiush  influences  in  Britain,  seem  to  be 
maintained  in  ignorance  of  the  body  of  English  history  which  existed  earlier 
than  the  Norse  invasions,  the  civilising  and  Christianising  influence  of 
England  on  Scandinavia,  and  the  common  stock  of  institutions  that  both 
nationalities  possessed.  The  temperate  and  critical  treatment  of  Konrad 
Maurer  is  strongly  in  contrast  with  this.  But  even  the  introduction  of  the 
buskarls  and  the  forest  law  are  to  a  certain  extent  outside  our  pres^it 
subject :  the  former  was  no  permanent  institution,  and  the  latter  rests  on 
too  weak  evidence  to  be  accepted.  I  have  therefore  preferred  to  mention 
what  is  important  about  them  under  other  heads. 

'  See  the  letters  of  OCGa,  Alcuin  and  Charles,  in  the  Councils  and  Eode- 
nastical  Documents,  iii.  487,  498,  561-565. 
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Intercourse  assumption  of  the  imperial  dignity*.    It  is  quite  possible  that 

of  the  West    .,         I  *    .     J  xu     J     •         c      *  ur  i,- 

S'lxon  kings  there  he  conceived  the  desire  of  establishing  a  supremacy  over 

Karoliiigs;  the  English  kingdoms  as  well  as  the  idea  of  binding  to  himself 
and  his  dynasty  the  mother  church  of  the  land  in  alliance  for 
mutual  patronage  '.  The  character  and  some  part  of  the  history 
of  Ethelwulf  are  in  strict  parallel  with  those  of  Lewis  the  Pious, 
whose  correspondent  he  was  in  his  early  years  and  whose  grand- 
daughter he  married  on  his  return  from  his  Roman  pilgrimage. 
Alfred  drew  from  tlie  empire  some  at  least  of  the  scholars  whose 
assistance  in  the  restoration  of  learning  repaid  to  a  great  extent 
the  debt  due  to  England  for  the  services  of  Alcuin.  Charles  the 
Simple  and  Otto  the  Great  were  married  to  two  of  the  sisters  of 
Athelstan ;  and  whilst  Otto  was  consolidating  the  Saxon  empire 
on  the  continent,  his  nephew  was  gathering  subject  kings  at  his 
court  and  taking  to  himself  the  titles  of  emperor  and  Augustus. 

contempo-     As  Otto  collected  the  great  duchies  of  Germany  into  the  hands 

rary  policy        _,.  _  ,_         _,  ,1,  ii 

of  the  Saxon  of  his  SOUS  and  sons-in-law,  Edgar  placed  the  great  ealdorman- 

ships  of  England  in  the  hands  of  his  own  kinsmen.  In  ecclesias- 
tical legislation  at  the  same  time  England  was  largely  cop3ring 
from  the  manuals  of  Frank  statesmanship.  The  Anglo-Saxon 
Canons  and  Penitentials  of  the  tenth  century  are  in  great  part 
Intercourse  translations  and  expansions  of  the  Frank  books  of  discipline 
which  had  a  hundred  years  earlier  been  based  on  the  works  of 
Theodore  and  Egbert.  It  would  be  very  rash  to  affirm  that 
while  the  bishops,  who  composed  so  large  a  part  of  the  witena- 
gemot,  sought  foreign  models  for  their  canons,  they  did  not  seek 
foreign  models  for  the  secular  laws.  Dunstan  had  learned 
monastic  discipline  where  he  might  also  have  furnished  himself 
with  the  knowledge  needed  for  the  great  office  of  first  adviser  to 
the  king.  But  the  brilliant  period  of  imperial  legislation  was 
Periods  of  over  before  the  time  of  Alfred;  in  the  disorganisation  of  the 
Enf^lish"  latter  period  of  the  Karolings  much  of  the  framework  of  their 
^notcoUi-  system  had  ceased  to  exist  except  in  the  law  books;  and  the 
parallels  between  Frank  and  English  law  must  not  be  pressed 

*  Chron.  Bax.  A.D.  836.     Brihtric  died  in  a.d.  802  :   Egbert's  stay  in 
France  must  have  covered  the  date  of  Charleses  coronation. 

*  See  Chapter  VIII.  p.  236. 
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without  allowing  for  the  similarity  of  the  circumbtances  which 
prompted  them  and  for  the  fundamental  stock  of  common  prin- 
ciples and  customs  which  underlay  them.  The  law  which  provided  Coinci- 
tbat  the  landless  man  must  have  a  lord  appears  in  the  Capitu-  law  and 


of  connexion. 


laries  of  Charles  the  Bald  half  a  century  before  it  appears  in  the 
dooms  of  Athelstan  *.  The  judicial  investigations  made  by  Alfred 
through  his  *  fideles '  may  remind  us  of  the  jurisdiction  of  the 
Frank  'missi'^:  in  England,  as  in  the  empire,  the  head  of  the  shire 
receives  a  third  part  of  the  profits  of  the  law  courts' :  and  the 
grreat  thegn  is  allowed  to  swear  by  the  agency  of  a  representative*. 
Yet  all  these  may  be  merely  the  results  of  similar  circumstances. 
In  other  points,  where  the  coincidences  are  more  striking,  differ- 
ence of  circumstances  may  be  fatal  to  an  affirmative  theory.  It 
cannot  be  safely  said  that  Edgar's  regulations  for  the  hundred  Uncertainty 
were  borrowed  from  the  law  of  Childebert  and  Clothair,  or  that 
£thelred*8  rating  of  the  eight  hides  to  furnish  a  helm  and  coat 
of  mail  was  an  imitation  of  the  Frank  practice  °,  or  that  the  pay- 
ment of  Danegeld  in  a.d.  991  was  consciously  adopted  on  the 
precedent  created  by  Charles  the  Bald  in  a.d.  861,  866  and  877 
in  Gaul  and  Lotharingia  *.  Jurists  will  probably  always  differ 
as  to  the  relation  between  the  scabini  of  Lewis  the  Pious  and  the 

"  Above,  p.  80. 

'  Asser,  M.  H.  B.  497.  '  Nam  omnia  pene  totios  snae  regionis  judicia, 
quae  in  absentia  saafiebant,  sagaciter  investigabat  qualiter  fierent,  justa  aut 
etiam  injusta  ;  aut  vero  si  aliquam  in  illis  judidis  iniquitatem  intelligere 
poflset,  leniter  advocatos  illos  ipeos  judices  aut  per  se  ipsum  aut  per  alios 
8UO8  fideles  quoalibet  interrogabat.' 

*  Above,  p.  113. 

*  Ranks,  %  5.  Select  Charters,  p.  64.  Waitz,  D.  V.  G.  iv.  aaS.  'Honorem 
&nm  talem  nostris  vassallis  dominicis  concedimus,  ut  ipsi  non  sicut  reliqui 
manu  propria  saoramentum  jurent,  sed  melior  homo  iUorum  et  credibilior 
illud  agere  non  differat.'  Cap.  Vem.  a.d.  884,  c.  11.  *  Exceptis  nostris 
yassis  dominicis  pro  quibns  illorum  homines  meliores  juramentum  persol- 
▼ent.'  Ibid.  c.  4.  Baluze,  ii.  195,  197.  But  this  existed  a  century  before 
in  the  Lex  Saxonum,  where  the  noble  is  allowed  to  swear  *  in  manu  liti  sui 
vel  sua  armata  ;*  0.  8. 

*  Robertson,  Essays,  p.  x. 

*  See  the  Capitularies  of  A.D.  861  (Baluse,  ii.  103)  and  877.  <  Haeo 
oonstituta  est  exactio  Nortmannis  qui  erant  in  Sequana  tribuenda  ut  a 
regione  ejus  recederent.'  The  tax  in  a.d.  877  is  twelve  denarii  from  the 
mansus  indoniinicatus ;  from  the  mansus  ingenuilis  four  from  the  rent,  four 
from  the  tenant ;  from  the  mansus  servilis  two  firom  the  rent  and  two  from 
the  tenant  Baluze,  ii  175,  176.  Waits,  D.  V.  G.  iv.  10a.  Robertson, 
Essays,  pp.  116,  117.    Aim.  S.  Bertln,  a.d.  866. 
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PftTftUela  not  assistant  thegns  of  the  shiremoot  ^ ;  whether  the  twelve  senior 
thegns  who  swear  to  accuse  none  falsely  are  a  jury  of  inquest 
like  the  inquisitors  of  Lewis,  or  a  compurgatory  body  to  deter- 
mine on  the  application  of  the  ordeal.  The  oath  imposed  bj 
Canute  on  every  one  above  the  age  of  twelve,  that  he  will  not 
be  a  thief  nor  cognisant  of  theft  ^,  runs  back  through  the  common 
form  to  Edmund's  oath  of  allegiance  ^  and  finds  parallels  in  the 
earliest  l^islation  of  Charles  the  Qreat^.  In  more  than  one 
passage  the  collection  of  early  English  usages,  known  as  the 
Leges  Henrici  Primi,  recalls  the  exact  language  of  the  Capitu- 
laries and  of  still  earlier  laws^.  But  although  we  may  be 
inclined  to  reject  the  theory  that  refers  all  such  importations 
of  Frank  law  to  the  Norman  lawyers,  and  to  claim  for  the 
institutions,  which  like  trial  by  jury  came  to  full  growth  on 
English  soil,  a  native  or  at  least  a  common  Oermanic  origin, 
it  is  wiser  and  safer  to  allow  the  coincidences  to  speak  for 
themselves ;  and  to  avoid  a  positive  theory  that  the  first  inde- 
pendent investigator  may  find  means  of  demolishing.  It  is 
enough  that,  although  in  different  lines  and  in  widely  contrasted 
political  circumstances,  royalty  was  both  in  England  and  on  the 
continent  working  itself  into  forms  in  which  the  old  Germanic. 


'  See  above,  p.  103. 

'  '  VolumuB  ut  omnia  homo  post  daodecimum  aetatis  suae  annimi  juret 
qnod  fur  esse  nolit  nee  furi  oon-sentanens.'  Canute,  ii.  $  11.  Compare  with 
this  the  later  regulations  of  Henry  U  and  Richard  I.    Select  Charters, 

PP-  137.  a5<5. 

'  Select  Charters,  p.  ^,  '  Ut  nemo  concelet  hoc  in  firatre  vel  proximo 
Buo  plus  quam  in  extraneo.' 

*  Waitz,  D.  V.  G.  iv.  368.  'Judex  unusquisque  per  civitatem  faciat 
jurare  ad  Dei  judicia  homines  credentes  juxta  quantos  praeviderit,  seu  foris 
per  curtes  vel  vicoras  mansuros,  ut  cui  ex  ipsis  cognitum  fuerit,  id  est  homi- 
cidia,  furta,  adulteria  et  de  inlicitas  conjanctiones,  ut  nemo  eas  conoelet.* 
Capit.  Langobard.  a.d.  78a,  c.  8.  Cf.  Capit.  Silvac.  aj>.  853;  Baluze, 
ii.  44.  4.S. 

*  See  Schmid,  Gesetze,  pp.  437,  438, 471, 472,  484,  485 ;  Thorpe,  Ancient 
Laws,  pp.  507,  509,  510,  &c.  The  regulations  of  Athelstan  (ii.  $  14), 
Edgar  (iii.  §  8)  and  Ethelred  (iv.  $  6)  respecting  coin,  may  be  compared 
with  those  of  Lewis  the  Pious  (Baluze,  i.  433,  500),  and  Charles  the  Bald 
(ibid.  ii.  lao,  lai).  Cf.  both  with  the  Roman  Law  (Just.  Cod.  ii.  $  24), 
from  which  they  were  doubtless  derived.  The  law  against  holding  gemots 
on  Sundays  and  festivals  (Ethelred,  v.  13;  Canute,  i.  15)  also  resembles 
that  of  Charles  the  Great  (Baluze,  L  183)  and  Charles  the  Bald  (ibid.  iL 
140,  141). 
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idea  of  the  king  is  scarcely  recognisable,  whilst  the  influence  of  Similar  ten- 
long-established  organisations,  of  settled  homes,  and  hereditary  Pwnk  and 
jurisdictions,  was  producing  a  territorial  system  of  government  history, 
unknown  to  the  race  in  its  early  stages.     A  strong  current  of 
similar  events  will  produce  coincidences  in  the  history  of  nations 
whose  whole  institutions  are   distinct;   much  more  will  like 
circumstances  force  similarly  constituted  nations  into  like  expe- 
dients; nay,  great  legislators  will  think  together  even  if  the 
events  that  suggest  the   thought   be  of  the   most  dissimilar 
character.     No  amount  of  analogy  between  two  systems  can  by 
itself  prove  the  actual  derivation  of  the  one  from  the  other. 

79.  Although  the  progress  of  the  Anglo-Saxon  system,  from  Pormulaof 
the  condition  in  which  its  whole  organisation  depends  on  per-  mont. 
sonal  relations  to  that  in  which  everything  depends  on  territorial 
ones,  is  marked  at  each  step  by  some  change  in  the  royal  power, 
it  is  better  described  in  this  formula  than  as  a  progress  from 
democracy  to  monarchy,  or  from  a  democratic  to  an  aristocratic 
monarchy,  or  from  alodialism  to  feudalism.  The  growth  of 
the  royal  power  was  theoretical  rather  than  practical ;  what  it 
gained  on  one  side,  it  lost  on  another.  The  king  became  the 
source  of  justice,  the  lord  and  patron  of  his  people,  the  owner  of  the 
public  lauds ;  but  he  had  almost  immediately  to  part  with  the  sub- 
stantial exercise  of  the  powers  so  appropriated.  By  the  grants  of 
land,  constantly  increasing  in  number,  the  royal  demesne  was 
continually  diminished,  and  the  diminution  of  royal  demesne  made 
the  taxation  of  the  people  the  only  available  means  of  meeting 
public  emergencies.  The  immunities  which,  by  grant  or  by  pre-  Diminution 
scription,  were  vested  in  the  holders  of  bookland,  actually  with-  real  powers." 
drew  the  profits  and  powers  of  jurisdiction  from  the  source  from 
which  they  themselves  emanated.  The  patronage  or  lordship 
which  was  to  unite  the  king  more  closely  than  ever  before  with 
the  people,  was  i  .tercepted  by  a  number  of  n;>esne  lordships  and 
superiorities,  which  kept  them  in  reality  further  asunder. 

Edgar  had  perfected  so  far  as  we  can  see  the  theory  of  royalty.  Royalty 
He  had  collected,  we  are  told,  a  fleet  of  not  less  than  3600  ships,  highest  * 
which  every  summer  he  reviewed  and  exercised  in  circumnavi-  ^^^ 
gating  Britain,  thus  providing  for  present  defence  and  for  the 
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Edgar's        maintenance  of  permanent  discipline.     The  winter  and  spring 
tion.  he  devoted  to  judicial  circuits,  in  which  he  traversed  all  the 

provinces  of  the  English,  and  accurately  inquired  how  the 
magistrates  observed  the  laws  of  the  nation  and  his  own 
decrees,  that  the  poor  might  not  suffer  injury  or  oppression 
at  the  hands  of  the  mighty  ^  Possibly  the  tradition  is  brighter 
than  the  reality,  for  the  evil  times  that  followed  may  well  have 
suggested  an  exaggeration  of  past  blessings.  But  the  spirit  of 
His  lei^iila-  Edgar's  legislation  is  good.  The  preamble  of  his  secular  laws 
declares  that  every  man  shall  be  worthy  of  folkright,  poor  as 
well  as  rich  ;  and  the  penalties  for  unrighteous  judgment,  with 
the  promise  of  redress  by  the  king  in  the  last  resort,  imme- 
diately follow  *.  With  his  death  the  evil  days  began  at  once. 
The  strong  men  whom  he  had  cm*bed  to  his  service,  took  ad- 
vantage of  the  youth  and  weakness  of  his  sons;  and  internal 
divisions  rendered  the  kingdom  of  Ethelred  an  easy  prey  to  the 
Danes.  The  real  benefit  of  the  changes  of  the  preceding  cen- 
tury fell  into  the  hands  of  the  great  ealdormen,  and  through 
Increase  of  them  to  the  thegns.  The  local  jurbdictions  grew  :  the  feeling 
the  great  of  national  union  which  had  been  springing  up,  was  thrown 
back  :  the  tribal  divisions  had  become  territorial,  but  they  were 
divisions  still.  The  great  lords  rounded  off  their  estates  and 
consolidated  their  jurisdictions :  each  had  his  own  national  and 
ecclesiastical  policy.  The  Mercian  Elfhere  banished  the  monks 
and  replaced  them  with  married  clerks ;  the  East  Anglian  Ethel- 
win,  Qod's  friend,  and  the  East-Saxon  Brihtnoth,  drove  out 
the  clerks  and  replaced  the  monks '.  Where  ecclesiastical  order 
was  settled  by  the  local  rulers,  notwithstanding  the  strong  hand 
of  Dunstan,  it  was  scarcely  to  be  expected  that  temporal  liber- 
ties could  be  sustained  by  Ethelred.     Another  Danish  inroad 

^  Florence  of  Worcester,  a.d.  975.  Edgar's  judicuJ  drouits  were  copied 
by  Canute ;  Hist.  Ramsey  (ap.  Gale),  p.  441 :  and  they  may  have  been 
copied  fiom  the  practice  of  Alfred ;  Asser,  M.  H.  B.  497. 

^  Edgar,  iiL  §  i ;  '  Volo  at  omnis  homo  sit  dignus  juris  publici,  pauper  et 
dives,  quicunque  sit,  et  eis  justa  judida  jadicentur ;  et  sit  in  emendationibus 
remiBsio  venialis  apud  Deum  et  apua  saecalum  tolerabilis.*  The  latter 
clause  is  re-echoed  in  the  charters  of  Henry  I  and  John  ;  and  may  be  traced 
further  back  in  the  legislation  of  Alfi:^.    LI.  Introd.  §  49.  7. 

*  Flor.  Wig.  A.D.  975. 
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seemed  needed  to  restore  the  state  of  things  that  Edgar  had 
created. 

80.  One  good  result  attended  this  apparent  retrogression.  Pfenukture 
There  had  heen  centralisation  without  concentration  :  aU  rights  tion  under 
and  duties  were  ranging  themselves  round  the  person  of  the  king,     ^^* 
and  there  was  a  danger  that  the  old  local  organisations  might 
become  obsolete.   Edgar  had  found  it  necessary  to  renew  the  law 
of  the  hundreds  and  to  forbid  recourse  to  the  king's  audience 
until  the  local  means  of  obtaining  justice  had  been  exhausted  ^ 
His  fleets  and  armies  may  not  improbably  have  been  organised 
on  a  plan  of  centralisation.     Such  a  tendency  was  almost  a 
necessity  where  the  royal  authority  was  becoming  recognised  Jw  fS?'** 
as  imperial,  or  as  limited  only  by  a  witenagemot  of  royal  nomi-  lowed  hii 
nees  in  which  no  representation  or  concentration  of  local  ma-  the  re§ait  of 

mmintaming 

chinery  had  a  place.  The  fact  then  that  the  great  lords,  by  the  local  divi- 
extension  of  their  own  rights  and  the  practical  assertion  of  popular  in- 
independence,  took  to  themselves  the  advantages  of  the  change 
and  maintained  their  jurisdictions  apart,  gave  a  longer  tenure  of 
life  to  the  provincial  divisions.  The  national  unity  was  weak- 
ened by  the  sense  of  provincial  unity,  and  individual  liberty  was 
strengthened  against  the  time  when  the  national  unity  should 
be,  not  the  centralisation  of  powers,  but  the  concentration  of  all 
organisation ;  a  period  long  distant  and  to  be  reached  through 
strange  vicissitudes.  In  the  maintenance  of  provincial  courts  and 
armies  was  inherent  the  maintenance  of  ancient  liberty. 

For  notwithstanding  the  series  of  developments  which  have  Mkinten- 
,  ...  ^   .      .  .  anoeofiwo- 

been  traced  so  for,  the  forms  of  pnmitive  organisation  still  gene-  vinciai  ad- 

.      ,         '  .  f  ,  .  ,         -  miniatration 

rally  survived.     The  warriors  of  the  shire,  whether  free  men  of  in  military 

.  matten. 
fall  political  right,  or  the  church  vassals,  or  the  contingents  of 

the  great  thegns,  fought  as  men  of  the  shire  under  the  ealdor- 
man  or  his  officer.  The  local  force  of  Devonshire  and  Somerset- 
shire was  beaten  by  the  Danes  at  Penho;  the  Etust  Anglians 
and  the  men  of  Cambridgeshire  fought  apart  at  Ringmere ;  the 
men  of  Dorset,  Wilts  and  Devon  at  Sherstone^     Even  the 

^  Edgar,  iii.  §  2 :  '  Nemo  reqnirat  regem  pro  aliquA  cnusa  nisi  domi 
neffetur  «i  omne  dignnm  recti  vel  rectum  impetrare  hod  poant.' 
■  Flor.  Wig.  A  J).  looi,  loio,  1016. 


Digitized  by 


Google 


2IO  Constitutional  History.  [chap. 

Political  in-  political  attitude  of  the  province  was  determined  by  the  ealdor- 
of  iSeeorS  man  and  the  thegns.     The  Northumbrian  earl  Uhtred  and  the 
West  Saxon  earl  Ethelmar  make  their  separate  agreements  with 
Sweyn,  and  in  so  doing  declare  their  independence  of  Ethelred  *. 
Permanence  But  still  more  certainly  in  the  local  courts  the  old  spirit  of 
cuHtoms.       freedom  found  room.     The  forms  were  the  same  whether  the 
king's  gerefa  or  the  lord's  steward  called  them  together:  the 
hundred  retained  its  peace,  the  township  its  customs  :  the  very 
disruption  of  society  preserved  these  things  for  the  better  days. 
Old  customs      In  the  preservation  of  the  old  forms, — the  compurgation  by 
se^^ofnew  the  kindred  of  the  accused,  the  responsibility  for  the  wergild, 
the  representation  of  the  township  in  the  court  of  the  hundred, 
and  that  of  the  hundred  in  the  court  of  the  shire ;  the  choice  of 
witnesses ;  the  delegation  to  chosen  committees  of  the  common 
judicial  rights  of  the  suitors  of  the  folkmoot;   the  need  of 
witness  for  ihe  transfer  of  chattels,  and  the  evidence  of  the 
hundred  or  shire  to  the  title  to  lands ;  the  report  of  the  hundred 
and  shire  as  to  criminals  and  the  duty  of  enforcing  their  pro- 
duction and  punishment,  and  the  countless  diversity  of  customs 
in  which  the  several  communities  went  to  work  to  fulfil  the 
general  injunctions  of  the  law, — in  these  remained  the  seeds  of 
future  liberties ;  themselves  perhaps  the  mere  shakings  of  the 
olive  tree,  the  scattered  grains  that  royal  and  noble  gleaners  had 
scorned  to  gather,  but  destined  for  a  new  life  after  many  days 
of  burial.     They  were  the  humble  discipline  by  which  a  down- 
trodden people  were  schooled  to  act  together  in  small  things, 
until  the  time  came  when  they  could  act  together  for  great 
ones. 
Growth  of        81.  The  growth  of  national  character  under  these  changes  is 
character,     a  matter  of  further  interest.     Although  the  national  experience 
was  not  enough  to  produce  a  strong  and  thorough  feeling  of 
union,  it  had  been  equable  and  general.     No  part  of  England 
was  far  behind  any  other  in  civilisation.     The  several  kingdoms 
had  been  Christianised  in  rapid  succession,  and  the  amalgama- 
tion of  the  Danes  had  been  so  speedy  as  little  to  affect  the 

*  Flor.  Wig.  A.D.  1013. 
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comparative  civilisation  of  the  districts  they  occupied  after  it  Unifonn 
had  once  fairly  begun.  Northumbria  had  indeed  never  recovered  England. 
the  learning  and  cultivation  of  her  early  days,  but  Kent  and 
Wessex  had  retrograded  nearly  as  much  during  the  dark  cen- 
tury that   preceded  Alfred.     The  depression  of  national  life 
under  Ethelred  was  much  the  same  everywhere.     The  free  man 
learned  that  he  had  little  beyond  his  own  arm  and  the  circle  of 
his  friends  to  trust  to.     The  cohesion  of  the  nation  was  greatest  Greatest 
in  the  lowest  ranges.     Family,  township,  hundred,  county  held  the  lowest 
together  when  ealdorman  was  struggling  with  ealdorman  and  the  ^^La- 
king  was  left  in  isolated  dignity.  Kent,  Devonshire,  Northumbria, 
had  a  corporate  life  which  England  had  not,  or  which  she  could 
not  bring  to  action  in  the  greatest  emergencies.     The  witena- 
gemot  represented  the  wisdom,  but  concentrated  neither  the 
power  nor  the  will,  of  the  nation. 

The  individual  Englishman  must  have  been  formed  under  Effect  of 

circumstances   that   called   forth   much  self-reliance  and  little  history  on 
.  -rr.  ,  .  «  .  oharactw. 

hearty  patriotism.     His  sympathies  must  have  run  into  very 

narrow  and  provincial  channels.     His  own  home  and  parish 

were  much  more  to  him  than  the  house  of  Cerdic  or  the  safety 

of  the  nation.     As  a  Christian,  too,  he  had  more  real,  more 

i^preciable  social  duties  than  as  an  Englishman.     He  could 

accept  Sweyn  or  Canute,  if  he  would  be  his  good  lord  and  not 

change  the  laws  or  customs  that  regulated  his  daily  life.     There 

was  a  strong  sense  of  social  freedom  without  much  care  about 

political  power.     It  was  inherent  in  the  blood.      Caesar  had 

seen  it  in  the  ancient  German,  and  the  empire  of  Charles  and 

Otto  strove  in  vain  to  remodel  it  in  the  medieval  aggregation 

of  the  Qerman-speaking  nationalities ;  Bavarian,  Saxon,  Fran- 

coniaiiy  Swabian,  were  even  less  inclined  to  recognise  their  unity 

than  were  the  nations  which  now  called  themselves  English. 

The  form  however  which  this  tendency  took  in  the  Anglo-Saxon  Contrait 

of  the  eleventh  century,  is  distinct  from  the  corresponding  phases 

rf  French  and  German  character.     The  Frenchman  can  indeed 

0carcely  be  said  as  yet  to  have  developed  any  national  character;  or 

rather  the  heavy  hand  of  Frank  supremacy  had  not  so  fisur  relaxed 

its  pressure  as  to  allow  the  elastic  nature  of  the  Gbllic  element 

p  a 
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to  assert  itself;  and  the  liistorical  Frank  of  the  age  is  still  for 
the  most  part  German.     The  territory  itself  scarcely  ventures 
to  take  a  collective  name,  and  resembles  the  Gallia  of  Caesar 
The  i?rowing  more  than  that  of  Honorius.     But  the  new  life  that  is  growing 
is  civic         up  is  city  life,  and  the  liberties  at  which  it  grasps  are  collective 
rural.  rather  than   individual  privileges.      The  rural  populations  of 

France  are,  as  they  were  in  the  latter  days  of  Roman  rule,  and 
as  they  continued  to  be  more  or  less  until  the  revolution,  a 
people  from  whom  social  freedom  had  so  long  departed  that  it 
was  scarcely  regretted,  scarcely  coveted ;  to  whom  Christianity 
had  brought  little  more  than  the  idea  of  liberty  in  another  life 
to  be  waited  for  and  laboured  for  in  the  patient  endurance  of 
the  present.  The  true  life  was  in  the  towns,  where,  in  the  in- 
terests of  commerce,  or  under  the  favour  of  some  native  lord 
temporal  or  spiritual,  or  under  the  patronage  of  a  king  who 
would  fain  purchase  help  on  all  sides  against  the  overwhelming 
pressure  of  his  too  powerful  friends,  in  the  guild  and  the  com- 
mune, men  were  making  their  puny  efforts  after  free  action. 
But  it  iB  M  But  this  life  had  scarcely  reached  the  surfetce :  the  acts  of 
conscious,  kings  and  councils  fill  the  pages  of  history.  Law  was  either 
slowly  evolving  itself  in  the  shape  of  feudal  custom,  or  resting^ 
on  the  changeless  rock  of  Roman  jurisprudence :  the  one  un- 
conscious of  its  development  and  calling  forth  no  active  partici- 
pation in  the  people,  the  other  subject  to  no  development  at  all. 
Even  the  language  has  scarcely  declared  itself,  except  in  the 
fragments  of  courtly  minstrelsy. 
ContTMt  The  contrast  between  the  Englishman  and  the  native  German 

German.       is  not  SO  Strong.   The  disruptive  tendency  in  the  English  state  is 
Absence  of    little  Connected  with  primitive  national  divisions.   There  is  little 
natfoTuSi^    evidence  to  show  that  the  people  in  general  felt  their  nationality  as 
EngSfh.  ^    West  Saxons  or  Mercians,  however  much  they  might  realise  their 
connexion  as  Yorkshiremen  or  men  of  Kent.     The  Saxon  and 
Bavarian  of  the  continent  had  each  their  national  policy:  their 
national  consciousneBs  was  so  strong  that,  like  that  of  the  Irish,  it 
constantly  impressed  itself  even  upon  alien  rulers.     The  Saxon 
emperor  made  his  nearest  kinsman  duke  of  Bavaria  only  to  dis- 
cover that  he  had  made  his  son  or  brother  a  Bavarian  instead  of 
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making  the  Bavarians  loyal.  The  Swabian  emperor  sent  a  strength  of 
Swabian  duke  to  Saxony  in  the  idea  that  the  Saxons  would  yincUii  feel- 
cling  rather  to  the  emperor  than  to  an  alien  governor ;  but  the  the  ^^ 


Swabian  duke  became  forthwith  a  Saxon,  and  the  loyalty  that 
was  called  forth  was  devoted  entirely  to  the  adopted  ruler. 
And  these  nations  had  their  political  and  ecclesiastical  aims ; 
the  Saxons  preferred  the  pope  to  any  emperor  but  a  Saxon  one ; 
the  Bavarians  were  ready  to  give  up  the  empire  altogether  if 
they  might  have  a  king  of  their  own.  In  both  there  was  a  sin- 
gular development  of  personal  loyalty  with  a  distinctly  national  And  of 
aim  in  the  politics  of  the  empire.  But  in  the  Anglo-Saxon  ^Sty. 
history  there  is  an  equally  singular  lack  of  personal  loyalty, 
and  a  very  languid  appreciation  of  national  action.  Such  loyalty 
as  really  appears  is  loyalty  to  the  king,  not  to  the  provincial 
rulers  whom  they  saw  more  closely  and  knew  better.  The 
poetic  lamentations  of  the  chronicler  over  the  dead  kings 
may  perhaps  express  the  feeling  of  the  churchmen  and  the 
courtiers,  but  have  nothing  to  answer  to  them  in  the  case  of 
the  provincial  rulers.  The  great  earls  had  not,  it  would  seem, 
an  hereditary  hold  upon  their  people ;  and  although  they  had 
political  aims  of  their  own,  these  were  not  such  as  the  people 
could  sympathise  with.  The  popularity  of  Harold  the  son  of 
Gbdwin  is  only  an  apparent  exception  :  it  was  won  indeed  by  his 
personal  gifts  and  his  ubiquitous  activity,  but  carried  with  it 
no  feeling  of  loyalty.  Much  even  of  that  higher  sentiment  which  Languid 
wag  bestowed  on  his  kingly  career  was  retrospective;  they  valued  neasof 
him  most  when  he  was  lost.  Throughout,  the  connexion  between  patriotism 
patriotism  and  loyalty,  such  patriotism  and  loyalty  as  exist,  seems  EngUsh.  ^ 
to  want  tliat  basis  of  personal  affection  which  is  so  natural  and 
necessary  to  it.  It  is  not  on  national  glories,  but  on  national 
miseries  that  the  Chronicler  expatiates ;  and  the  misery  brings 
out,  perhaps  more  than  necessary,  the  querulous  and  helpless 
tone  of  national  feeling ;  a  tone  which  no  doubt  is  called  forth 
by  the  oppressions  of  the  Norman  regime,  but  which  maght, 
under  the  same  circumstances,  in  the  mouths  of  other  men, 
have  been  exchanged  for  one  of  very  different  character :  the 
song  of  the  people  emulous  of  ancient  glories,  girding  itself  up 
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for  a  strong  and  united  effort  after  liberty.  There  is  no  breath 
of  this  in  the  English  remains  of  the  eleventh  centmy,  and  the 
history  of  the  ill-contrived  and  worse  executed  attempts  to  shake 
off  the  yoke  of  the  Conqueror  proves  that  there  was  little  life 
of  the  kind.  Tet  there  was  life ;  although  it  lay  deep  now,  it 
would  be  strong  enough  when  it  reached  the  surface  :  nor  had 
the  Conqueror  any  wish  to  break  the  bruised  reed. 
Little  in-  The  lack  of  political  aims  which  might  give  a  stimulus  to 

tereatfelt  .      .  ,  f    ,  i    ,  ,     .       .     , 

in  England  provmcial  patriotism,  was  not  compensated  by  ecclesiastical 
eccieriMti.  partisanship,  although  the  struggle  between  the  seculars  and 
of  the  con-  regulars  does  fill  a  page  in  English  history  to  the  loss  it  may 
be  feared  of  more  important  matter.  But  the  great  disputes 
between  the  imperial  and  papal  pretensions  that  moved  the 
continent,  found  no  echo  here,  and  called  forth  no  sympathy. 
The  English,  like  the  continental  Saxons,  were  proud  of 
their  faithfulness  to  Kome;  but  it  was  a  far  distant  Rome 
that  interfered  very  little  with  them,  and  that  in  the  minds 
of  their  kings  and  prelates  had  the  aspect  of  a  spiritual 
city,  very  different  from  anything  that  was  really  to  be  found 
there.  The  clergy  had  but  a  faint  notion  of  the  difference 
between  pope  and  antipope  :  even  in  doctrine  they  had  scarcely 
advanced  with  the  age,  and  there  were  points  on  which  they 
were  falling  as  far  behind  Koman  orthodoxy  as  the  British 
bishops  had  been  in  the  Paschal  controversy.  When  an  English 
archbishop  visited  Bome  he  spent  his  time  in  pilgrimages  to  holy 
places :  the  pope  received  him  with  a  splendid  hospitality,  that 
shewed  bim  only  what  it  was  desirable  that  he  should  see ;  and 
he  came  back  rich  in  relics,  but  as  poor  as  ever  in  political  ex- 
perience. The  secular  world  was  still  farther  away  from  him : 
Canute,  who  had  certain  cosmopolitan  and  imperial  instincts, 
knew  better  than  to  involve  England  in  foreign  complications. 
For  a  century  and  a  half  scarcely  one  Englishman  has  left  his 
name  on  record  in  the  work  of  any  foreign  historian. 

The  reasons  of  this  isolation  are  apparent  The  Englishman 
had  enough  to  do  at  home  in  constant  resistance  to  a  perse^ 
vering  foe.  But  the  isolation  is  not,  as  might  be  expected, 
combined  with  intenser  patriotism.     The  fire  of  sympathy  bums 


Digitized  by 


Google 


VII,]  National  Character.  215 

in  a  very  narrow  circle :  there  is  little  to  call  forth  or  diversify 
the  latent  energies. 

But  this  is  only  one  aspect  of  the  Englishman.     He  may  be  Develop- 
phi^^matic,  narrow,  languid  in  political  development,  but  he  is  national  life 
neither  uncivilised  nor  nncoltivated.     The  isolation  which  has  forms. 
been  fiital  to  political  growth,  has  encouraged  and  concentrated 
other  energies.     Since  the  time  of  Alfred  a  national  literature 
has  been  growing  up,  of  which  the  very  fragments  that  have 
survived  the   revolution  of  conquest  and   mauy  centuries  of 
literary  neglect,  are  greater  than  the  native  contemporaneous 
literature  of  any  other  people  in  Europe.     No  other  nation  Natwnai 
possesses  a  body  of  history  such  as  the  Anglo-Saxon  Bede  and   **'**'*^ 
the  Chronicles.     The  theological  literature,  although  slight  in 
comparison  with  that  of  the  Latin-speaking  nations,  testifies,  by 
the  fact  that  it  is  in  the  tongue  of  the  people,  to  a  far  more 
thorough  reUgious  sympathy  between  the  teachers  and  the  taught 
than  can  be  with  any  degree  of  probability  attributed  to  the 
continental  churches.     In  medicine,  natural  science,  grammar,  National  art 
geography,  the  English  of  the  eleventh  century  had  manuals  in  tic  Ufb. 
their  own  tongue.    They  had  arts  too  of  their  own ;  goldsmith's 
work,  embroidery,  illumination  of  manuscripts,  flourished  as 
well  as  the  craft  of  the  weaver  and  the  armourer.   The  domestic 
civilisation  of  England,  with  all  its  drawbacks,  was  far  beyond 
that  of  France.     The  Norman  knights  despised,  undervalued 
and  destroyed  much  that  they  could  not  comprehend.     England 
was   behind  Europe  in  some  of  the  arts  which  they  had  in 
common,  but  she  had  much  that  was  her  own,  and  developed 
what  she  had  in  common  by  her  own  genius.     She  might  be 
behind  in  architecture,  although  that  remains  to  be  proved,  for 
much  that  we  know  as  the  work  of  Northern  architects  was 
imitated  from  Roman  models ;  an  imitation  which,  although  it 
later  developed  into  systems  far  freer  and  nobler  than  anything 
that  had  existed  before,  was  still  only  advancing  from  its  rudest 
stage  in  France  and  Germany.     England  was  slow  in  following 
the  architecture  as  she  was  in  following  the  politics  of  the  con- 
tinent.    It  is  seldom  remembered  in  comparing  Norman  and 
Anglo-Saxon  in  point  of  civilisation,  how  very  little  the  Norman 


Digitized  by 


Google 


2i6  Cofutitutumal  History. 

Contrast  of  brought  in  comparison  with  what  he  destroyed,  and  how  very 
Bngiishman.  little  he  brought  that  was  his  own.  His  law  was  Frank  or 
Lombard,  his  general  cultivation  that  of  Lanfranc  and  Anselm, 
far  more  Italian  than  native  :  in  civilisation — taken  in  the  truer 
sense  of  the  word, — in  the  organisation  of  the  social  life,  in  the 
means  of  obtaining  speedy  and  equal  justice,  in  the  whole  domain 
of  national  jurisprudence,  he  was  far  behind  those  whom  he 
despised  with  the  insolence  of  a  barbarian  ;  he  had  forgotten  his 
own  language,  he  had  no  literature,  his  art  was  foreign  and 
purchased.  But  he  was  a  splendid  soldier,  he  had  seen  the  great 
world  east  and  west,  he  knew  the  balance  of  power  between 
popes  and  emperors ;  and  he  was  a  conqueror :  he  held  the  rod  of 
discipline  which  was  to  school  England  to  the  knowledge  of  her 
own  strength  and  power  of  freedom :  he  was  to  drag  her  into 
the  general  network  of  the  spiritual  and  temporal  politics  of 
the  world,  rousing  her  thereby  to  a  consciousness  of  unsuspected, 
undeveloped  powers :  he  was  to  give  a  new  direction  to  her 
energies,  to  widen  and  unite  and  consolidate  her  sympathies : 
to  train  her  to  loyalty  and  patriotism ;  and  in  the  process  to 
impart  so  m^ch,  and  to  cast  away  so  much,  that  when  the  time 
of  awakening  came,  the  conqueror  and  the  conquered,  the  race 
of  the  oppressor  and  the  race  of  the  oppressed  were  to  find 
themselves  one  people  \ 

^  *  After  the  closing  scenes  of  the  great  dramA  commenced  at  Hastmes, 
it  ceased  to  exist  as  a  national  character ;  and  the  beaten,  ruined  and  de- 
moralised Anglo-Saxon  found  himself  launched  in  a  new  career  of  honour, 
and  rising  into  all  the  might  and  majesty  of  an  Englishman.  Let  us  reflect 
that  the  defeats  upon  the  Thames  and  Avon  were  probably  necessary  pre- 
liminaries to  victories  upon  the  Sutlej.'  Kemble,  Cod.  IHpl.  iv.  pref.  vi. 
Carlyle,  Fred.  II.,  i  415,  taking  a  different  view  of  the  Anglo-Saxon 
temperament,  sa3rs,  *  without  them  (i.  e.  the  Normans  and  Plaiitagenets) 
what  had  it  ever  been  T  a  gluttonous  race  of  Jutes  and  Angles,  capable  of 
no  grand  combinations;  lumbering  about  in  pot-bellied  equanimity;  not 
dreaming  of  heroic  toil,  and  silence,  and  endurance,  such  as  leads  to  the 
high  places  of  this  universe  and  the  golden  mountain  tops  where  dwell  the 
spirits  of  the  dawn/  ...  *  Nothing  but  collision,  intolerable  interpressure  (as 
of  men  not  perpendicular),  and  consequent  battle  often  supervening,  could 
have  been  appointed  those  undriUed  Anglo-Saxons ;  their  pot-bellied  equa- 
nimity itself  continuing  liable  to  perpetual  interruption,  as  in  the  heptarchy 
times.'  This  recalls  the  words  of  earls  Balph  and  Roger,  *  Angli  sua  solum- 
modo  rura  oolunt,  conviviis  et  potationibus  non  praeliis  intendunt.'  Ord. 
Yit.  ap.  Maseres,  p.  304* 
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THE   ANGLO-SAXON   CHURCH. 

82.  Growth  of  the  church  organisation  in  England — 83.  Freedom  from 
the  leayen  of  Roman  imperialiam. — 84.  Monasticism. — 85.  Divisions, 
of  dioceses  and  origin  of  parishes. — 86.  Tithes  and  endowments. — 
87.  Ecclesiastical  councils. — 88.  Relations  of  the  church  to  the  states. — 
89.  Revival  under  Alfired. — 90.  The  eleventh  century. 

82.  The  conyersion  of  the  heptarchic  kingdoms  during  the  The  nation 
seventh  century  not  only  revealed  to  Europe  and  Christendom  the  con- 
the  existence  of  a  new  nation,  but  may  be  said  to  have  rendered  its  unity  at 
the  new  nation  conscious  of  its  unity  in  a  way  in  which,  under  skm. 
the  influence  of  heathenism,  community  of  language  and  custom 
had  failed  to  do  so.     The  injunctions  of  Pope  Gregory  to  the 
first  mission  would  seem  to  show  that  he  knew  the  whole  cluster 
of  tribes  under  the  name  of  English  \  and  regarding  them  as  one  s.  Gregory's 
nationality  provided  a  simple  scheme  of  ecclesiastical  organisa-  organising 
tion  for  them ;  there  were  to  be  two  provinces  each  containing 
twelve  episcopal  sees,  governed  by  two  metropolitans,  one  at 
London,  the  other  at  York.     But  the  comparative  failure  of  the 
Kentish  mission  after  the  death  of  Ethelbert,  and  the  fact  that 
each  of  the  seven  kingdoms  owed  its  evangelisation  to  a  different 
source,  must  have  rendered  the  success  of  S.  Gregory's  scheme 
problematical  from  the  very  first.     Kent  remained  permanently  Distinct 
Christian  under  the  successors  of  Augustine ;  but  Wessex  was  mission  in 
converted  by  Birinus,  a  missionary  from  Northern  Italy,  East  tingdomii. 
Anglia  by  a  Burgundian,  Northumbria  and  Mercia  by  Irishmen, 
Essex  and  Sussex  by  the  labours  of  Cedd  and  Wilfrid.    It  might 
have  seemed  by  the  middle  of  the  century  that  the  heptarchic 

»  Bede,  H.  E.  i.  a;.  29. 
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divisions  were  to  be  reproduced  in  the  ecclesiastical  ones.  The 
questions  of  discipline  arising  between  the  Eoman  and  the  Irish 
conyerts  lent  an  additional  element  of  division.  Each  kingdom 
might  have  had  a  church  of  its  own,  distinct  in  ritual  and 
traditions  from  all  the  rest.  This  danger  was  averted  by  the 
kings  Oswy  and  Egbert  when  they  joined  in  sending  to  Borne  a 
candidate  for  the  see  of  Canterbury* ;  and  Oswy  himself,  by  re- 
nouncing the  Irish  custom  of  Easter  at  the  synod  of  Streoneshalch^ 
set  the  seven  churches  at  peace  on  that  most  fruitful  matter  of 
discord^.  The  policy  of  Oswy  was  thoroughly  carried  out  by 
Archbishop  Theodore  of  Tarsus.  Theodore's  scheme  of  organisa- 
tion opened  the  prospect  of  a  more  complete  unity  than  that  of 
S.  Gregory:  there  was  to  be  one  metropolitan  at  Canterbury 
under  whom  the  whole  of  England  was  to  be  carved  out  into 
new  dioceses.  Oswy  died  before  it  could  be  seen  whether  he 
and  Theodore  could  work  together,  and  the  merit  of  the  scheme 
actually  carried  out  is  due  to  the  latter.  This  great  prelate, 
himself  a  philosopher  and  divine  of  Eastern  training,  who  had 
accepted  the  Eoman  tonsure  and  credentials  for  his  message  of 
peace,  began  his  career  by  consolidating  as  well  as  he  could  the 
several  elements  of  life  that  had  survived  the  great  pestilence  of 
A.D.  662.  The  Augustinian  succession  had  almost,  if  not  entirely, 
died  out'.  Wilfrid  and  Chad,  although  they  had  ceased  to 
differ  on  points  of  discipline,  represented  in  their  history,  their 
sympathy  and  their  claims,  the  two  opposing  schools.  Theodore's 
first  care  was  to  settle  the  perscmal  disputes  between  them,  and 
through  them  to  make  permanent  peace  between  the  two  sources 
of  mission.  He  next,  in  A.D.  673,  at  the  council  of  Hertford, 
combined  the  whole  episcopate  in  a  single  synod,  and  provided,  by 
instituting  an  annual  council  of  Clovesho^,  for  their  permanent 
cooperation.  In  a.d.  678  he  divided  Northumbria,  and  in  the 
following  year  Mercia  also,  into  new  dioceses  :  Wessex  alone  of 
*the  larger  kingdoms  resisted;  but  a  few  years  after  Theodore's 

*  Bede,  H.  E.  iii.  29.  »  Ibid.  iii.  25. 

'  It  is  questionable  whether  Boniface  of  East  Anglia  survived  at  the 
arrival  of  Theodore  ;  but  if  so  he  must  have  died  shortly  after:  and 
Damian  of  Rochester  is  described  as  having  been  long  dead     Ibid.  iv.  2. 

*  Ibid.  iv.  5. 
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death  it  was  subdivided  and  the  whole  nation  then  ranged  under  Creation  of 
sixteen  sees,  subject  to  the  metropolitan  primacy  of  Canterbury. 
The  arrangement  was  broken  up  shortly  after,  so  &r  as  to  allow 
to  the  see  of  York  its  title  of  archbishop  and  the  obedience  of 
three  suffiragans ;  but  until  the  Norman  Conquest  the  Northern 
primate  occupied  a  very  subordinate  position  to  his  brother  at 
Canterbury.  The  institution  of  the  archbishopric  of  Lichfield  by 
0&,  in  AJ>.  787,  threatened  once  more  to  break  up  the  ecclesias- 
tical system.  The  third  metropoUtanate  however  was  very  short- 
lived*. The  final  subdivision  of  Wessex  by  Edward  the  Elder 
completed  the  scheme  of  Theodore  and  the  territorial  organisa- 
tion of  the  dioceses,  which  has  continued  with  some  minor 
changes  and  additions  to  the  present  day. 

Besides  devising  this  constitution,  Theodore  did  his  best  to  (Hher  fea- 
secure  and  promote  cultivation  and  civilisation  in  other  ways,  Theodore's 
especially  by  educating  the  clergy  and  tightening  the  reins  of 
moral  and  religious  discipline.     In  this  he  was  assisted  by  the 
kings,  without    whose   cooperation    it   could   not   have   been 
attempted,  and  who  showed  an  amoiAit  of  policy,  judgment       * 
and  foresight,  in  these  matters  which  could  scarcely  be  looked 
for  in  the  rulers  of  a  half-Christianised  people,  themselves  as 
much  marked  by  internecine  family  bloodshed  as  by  religious 
devotion.    In  a  single  century  England  became  known  to  Chris- 
tendom as  a  fountain  of  light,  as  a  land  of  learned  men,  devout 
and  unwearied  missions,  of  strong,  rich  and  pious  kings. 

83.  The  whole  material  fabric  had  to  be  built  up  from  the  Attitude  or 
foundation.    Roman  Christianity  had  passed  away  from  Eastern  Christianity 
Britain  leaving  few  and  indistinct  traces.     The  greater  part  of  English 
the  Britons  either  had   never   been  converted  or   during  the 
attacks  of  the  Saxons  had  fallen  back  into  heathenism'.    British 

'  Councils,  &o.  iii.  444, 445,  542-545.  It  lasted  fW>m  AJ).  787  to  A.D.  803* 
The  only  archbishop  of  Lichfield  was  named  Higbert. 

*  Bede,  H.  K  iv.  13,  16,  describes  Sussex  and  the  Isle  of  Wij^ht  lA 
entirely  heathen  in  the  time  of  Wilfrid ;  that  is  either  the  Christian  Britons 
had  been  exterminated  or  they  had  become  heathenised.  From  the  words 
of  Eddius,  c.  40,  referring  to  the  same  transaction,  it  would  seem  that  the 
pagans  were  Saxons,  *  gentis  nostrae  quaedam  provincia  gentilis  usque  ad 
iliud  tempus  perseverans/  In  the  North  of  England  the  British  clergy 
IumI  fled  kmg  before,  deserting  their  property,  wUch  Wilfrid  accordingly 
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Christianity  had  taken  refuge  in  the  Welsh  mountains,  and  made 
no  attempt  either  to  convert  the  conquerors  or  to  maintain  a 
Result  on      spiritual  hold  on  the  conquered.     There  was  no  reason  why  the 
themselves.  English  should   not   have   become  Christian  when  and  as  the 
Franks  did,  but  from  the  condition  and  temper  of  the  native 
population,  on   whom   the   continuance   of  the   conquerors   in 
idolatry  and  persecuting  cruelty  brought  ultimate  extermination. 
The  positive  paganism  of  the  Anglo-Saxons  was,  as  far  as  con- 
cerns its  mythology  and  ritual,  in  the  most  attenuated  condition. 
Scarcely  was  Christianity  presented  to  them  by  the  seventh-cen- 
tury missions  when  they  embraced  it  with  singular  fidelity  and 
singleness  of  heart.     It  could  not  have  failed  to  prevail  earlier 
but  for  the  attitude  of  the  Britons,  who,  demoralised  by  desertion 
and  cut  off  from  all  the  supports  and  advantages  of  communion 
with  foreign  churches,  had  sunk  into  a  despairing  lethargy  which 
took  for  its  main  principle    obstinate    and   indiscriminating 
isolation. 
The  Bnglish      Anglo-Saxon  Christianity  was  thus  saved  from  the  danger  of 
from  the       inheriting  the  traditioA  and  the  burdens  of  the  earlier  system. 
theBomano.  The  wave  of  conquest  obliterated  in  all  the  South  and  East  of 
v"toa.        Britain   every  vestige   of    Romano-British    Christianity.     The 
seats  of  the  bishops  had  become  desolated  ruins:  the  diocesan 
.  divisions,  if  they  had  ever  existed,  had  been  effaced  with  the 
civil  landmarks  on  whose  lines  they  may  have  been  drawn'. 
And  thus  the  wonderful  vitality  of  imperialist  traditions  which 
did  so  much  to  leaven  the  character  and  history  of  the  churches 
of  France  and  the  Rhineland,  finding  their  way  to  light,  in  some 
cases,  after  devastation   and  desolation  scarcely  less  than  that 
which  befel   Britain,  took   no  hold   here.     Escaping  this,  the 
English  church  was  saved  from  the  infection  of  court-life  and 
corruption  which  forms  nearly  the  whole  history  of  the  early 

claimed  for  the  Northumbrian  church,  Eddius,  c.  17.  Except  on  the 
Itordere  of  Wessex  and  Mercia  no  traces  of  Britbh  church  oi^ganisation  are 
discaverable  from  Bede. 

'  Haddan,  Councils,  i.  14a,  regards  the  attestation  of  the  British  bishops 
at  Aries  in  a.d.  314,  as  proving  the  existence  of  diocesan  episcopacy  in  the 
British  church,  as  opposed  to  the  Irish  and  Scottish  system  *  of  government 
by  abbots,  with  bishops  as  subordinate  ofSoers  discharging  episcopal  func- 
tions but  without  jurisdiction.'  Wales  also  had  diocesan  bishops,  and  their 
parochiae  are  mentioned  by  Gildas.    Ibid.  p.  143. 
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Eranco-Gallican  church.     Nor  was  it  called  on  to  act  as  the  It  escape* 
protector  of  a  down-trodden  people,  and  undergo  the  risks  that  of  becoming 
attend  political  and  pai'ty  religion ;  it  escaped  the  position  forced 
upon  the  bishops  of  France  as  secular  officers,  defensors,  and 
civil  magistrates.     And  this  fact  is  tiarked  by  the  choice  of 
the  sees  of  the  bishops.     They  were  in  many  cases  selected  in 
full  agreement  with  the  German  instinct  of  avoiding  cities ;  and 
planted  in  villages  or  country  monasteries  which  served  as  a 
nucleus  for  the  later  towns  *.    Hence,  with  some  few  exceptions, 
the  bishops  were  not  local  potentates  in  the  way  that  the  French 
and  German  prelates  were  *.    They  were  members  of  the  council 
of  the  realm  to  which  they  belonged  and  sat  also  in  the  local 
folkmoot  with  the  prestige  of  wisdom  and  sanctity,  with  higher 
wergild  and  oath  incontrovertible ;  but  they  did  not  become  the  Important 
counts  or  dukes  of  their  dioceses,  or  entangle  themselves  with  the  the  prelates 
secular  intricacies  of  the  divided  and  bewildered  nation  whose  secular  com- 
spiritual  guides  they  were.   Thus  Archbishop  Egbert  sat  at  York 
undisturbed  in  his  primacy  during  the  reigns  of  five  princes 
bound  in  close  relationship  with  himself,  all  of  whom  owed  their 
elevation  and  deposition  to  revolt.     In  Kent  the  archbishops 
ruled  from  a.d.  740  to  a.d.  789,  during  a  period  of  so  much 
subdivision  and   anarchy  in  the  kingdom  that  not  even  the 
names  of  the  competitors  or  the  dates  of  their  reigns  have  been 
preserved.     In  scarcely  any  case  was  a  bishop  removed  from  his 
see  for  political  causes',  until  Oflk  attempted  to  disturb  the 

'  In  the  oases  of  York,  London,  Canterbury,  Bochester,  Leicester, 
Winchester,  and  possibly  Sidnacester  and  Worcester,  the  mother  church 
was  placed  in  the  chief  town  of  the  kingdom.  In  the  cases  of  Lichfield, 
Lindisfame,  Hereford,  Sherborne,  Selsey,  Elmham,  Dnnwich,  Hexham, 
villages  were  chosen  or  created  for  the  purpose ;  and  of  the  new  sees  of 
Edward  the  Elder,  Wells,  Bamsbury,  and  Ciidditon  were  villages. 

'  The  archbishops  seem  always  to  have  had  a  more  distinctly  secular 
position  than  the  diocesan  bishops,  a  consequence  no  doubt  of  their  exercis- 
ing jurisdiction  in  several  kingdoms.  They  also  coined  money  bearing 
their  own  name  and  likeness.  The  coins  of  the  archbishops  of  C^terbury 
run  back  to  the  middle  of  the  eighth  century,  and  those  of  York  are  only  a 
little  later.    Councils,  &c.  iii.  403. 

'  There  are  very  few  cases  of  deposition  of  bishops  in  the  Anglo-Saxon 
church  history  at  all.  Archbishop  Theodore  deposed  Winfnth  of  Mercia  for 
disobedience,  and  Trumbert  of  Hexham  also ;  Bede,  H.  E.  iv.  6,  28 ;  Wil- 
frid of  York  was  banished  and  restored  more  than  once ;  Acca  of  Hexham 
bad  to  fly  from  his  see  in  AJ).  733,  probably  in  consequence  of  the  disorders 


Digitized  by 


Google 


222  Constitutional  History.  [chap. 

balance  and  reform  the  provincial  arrangement  of  the  dioceses. 
The  bishops  were  occasionally  able  to  act  as  peacemakers,  they 
were  probably  always  the  friends  and  advisers  of  their  kings,  but 
they  were  distinctly  spiritual  men  and  unfettered  by  secularity, 
at  least  until  the  consolidation  of  the  West  Saxon  hegemony. 
Preraienoe  84.  The  universality  of  monasticism  is  the  less  pleasant  side 
ticitm.  of  this  picture ;  and  yet  it  may  be  questioned  whether  anything 
but  monasticism  could  have  kept  the  church  and  clergy  free 
from  the  political  combinations  and  dangers  of  the  early  time. 
The  original  missionaries  were  nearly  all  monks;  the  mission 
stations,  the  bishop's  houses,  and  the  homes  of  the  country  clergy, 
were  all  monasteries ;  not,  it  is  true,  in  the  strict  sense  of  the 
Benedictine  rule,  but  sufficiently  near  it  to  claim  all  the  rights, 
privileges  and  immunities  which  were  accorded  to  it.  There  were 
great  evils  in  this  arrangement ;  the  privileges  and  immunities 
were  so  great  as  to  invite  false  brethren.  Many  houses  in  which 
no  rule  or  system  of  religion  was  observed,  took  the  name  of 
monasteries  to  escape  public  burdens,  and  brought  discredit  and 
reproach  upon  those  that  truly  bore  the  name '.  Even  the  regu- 
larly endowed  communities  grew  too  rich^  and  in  the  tinie  of  Bede 
engrossed  too  large  a  share  of  the  public  land  '  :  in  their  wealth 
they  lost  sight  of  the  strict  obligations  of  a  religious  life,  so 
that  before  the  middle  of  the  eighth  century,  a  stringent  reform 
was  demanded,  and  the  secular  were  synodically  divided  from 
the  monastic  clerks '.     But  with  all  these  drawbacks,  the  mon- 

of  Nortbumbria ;  Wulfstaa  of  York  was  set  aside  and  imprisoned  for 
treason  in  ad.  95a,  but  afterwards  restored;  Brihtbelm,  the  bisbop  ap- 
pointed by  Edwy  to  Canterbury,  was  set  aside  by  Edgar.  Of  resignation 
there  are  very  many  instances. 

'  Council  of  Clovesho,  aj>.  747.  c.  5  :  'Monasteria,  si  tamen  ea  &s  est 
ita  nominare,  quae  utique  quamvis  temporibus  istis  propter  vim  tyrannical 
quandam  avaritiae^  ad  religionis  Cbristianae  statum  nullatenus  iromutari 
possint;  id  est  a  saecularibus,  non  divinae  scilicet  legis  ordinatione,  sed 
numanae  adinventionis  praesumptione,  utcunque  tenentur/  Councils,  ftc 
iii  364.  Bede  also  speaks  of  innumerable  places  *  in  monasteriorum  ascripta 
vocabulum  sed  nihil  pronms  monasticae  conversationis  habentia.'  £p.  ad 
Ecgbert. ;  Councils,  iii.  319. 

'  '  Tot  sub  nomine  monastericnum  looa  hi  qui  monachioae  ritae  prorsus 
sunt  expertes  in  suam  ditionem  acceperunt . .  . .  ut  onmino  desit  locus  ubi 
filii  nobilium  aut  emeritorum  militum  possessionem  aodpere  possint.*  Ibid. 
P-  320. 

'  Council  of  Clovesho,  ▲  j>.  747,  cc.  4,  5,  19,  28.    Still  more  strongly  is  it 
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astic  system  did  its  work  well,  and  that  a  most  important  work  i^  services 

for  the  time.     It  colonised  the  couni;ry  by  means  of  missions,  astio 

famished  the  supply  of  teachers  in  districts  too  poor  and  too 

thinly  peopled  to  provide  for  their  own  clergy;  and  in  a  manner 

levelled  and  equalised  the  country  for  parochial  administration. 

The  monastic   spirit  has,  further,  had  in  all  ages  a  singular 

corporate  consciousness ;  and,  besides  the  influence  of  common 

councils  and  canonical  customs,  the  fact  that  the  clergy  felt 

their  vows  and  spiritual  relations  to  be  a  much  more  real  tie 

and  basis  of  consolidation  than  mere  nationality,  must  have 

led  to  the   elimination   of  provincial   feeling  amongst  them. 

The  Mercian  priest  was  free  of  all  the  churches.     A  Mercian  or 

West  Saxon  prelate  might  rule  at  Canterbury;  the  bishop  of 

East  Anglia  might  be  a  Kentish  man,  and  a  South  Saxon  rule 

at  Rochester  *. 

Whilst  then  the  church  formed  a  basis  of  national  union,  the  No  dertcml 
clergy  escaped  the  danger  of  sinking  into  a  hereditary  caste,  as 
was  the  case  largely  both  in  the  Irish  churches  and  on  the  con- 
tinent. Some  marked  traces  of  this  tendency  however  are  found 
in  England,  in  the  age  immediately  preceding  the  Conquest ' ; 
and  that  the  escape  was  a  narrow  one  is  shown  by  the  number 

insisted  on  in  the  decrees  of  the  legatine  councilfl  of  a.d.  787 :  '  Ut  episcopi 
diligent!  cox%  provideant  quo  omnes  oanonici  sui  canonice  vivant  et  mona- 
chi  seu  monacbae  regulaiiter  oonversentur.'  Councils*  iii.  450.  This  b  the 
first  time  the  word  canon  occurs  in  an  English  document ;  and  the  tciin 
never  became  common  until  the  eve  of  the  Nonnan  Conquest. 

*  Instances  of  the  international  character  of  the  priesthood,  and  espe- 
cially of  monachism,  are  abundant.  Tatwin,  the  ninth  archbishop  of  Can- 
terbury, was  a  Mercian  (Bede,  H.  £.  v.  33),  and. after  the  time  of  Alfred 
the  archbishops  were  generally  West  Saxons.  Pecthelm,  the  deacon  of 
Aldhelm,  was  made  bishop  of  Whithem :  Damian,  a  South  Saxon,  was 
Inshop  of  Rochester.  Ibid.  v.  13,  iii.  ao.  In  the  North  of  England^  and 
during  the  later  Anglo-Saxon  period,  the  instances  are  less  frequent ; 
freedom  of  election,  or  local  influence,  would  generally  determine  in  favour 
of  a  native  candidate. 

'  On  the  descent  of  ecclesiastical  property  through  an  hereditary  line  of 
priests,  see  Raine's  pre&ce  to  the  Memorials  of  Hexham.  '  The  institution 
of  the  Culdees,  which  was  maintained  by  this  custom,  had  probably  spread 
into  the  Northumbrian  church.  The  particular  Kdedean  laxity  appears 
to  have  been  that,  precisely  like  their  Irish  and  Welsh  congeners,  they 
lapsed  into  something  like  impropriators  (to  use  the  modem  term),  mar- 
ried, and  transmitting  their  church  endowments,  as  if  they  had  been  their 
own,  to  their  children,  but  retaining,  at  any  rate  in  most  cases,  their  clerical 
office.'    Haddan,  CoundlB,  ii.  178. 
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of  early  charters,  which  distinctly  prove  the  descent  of  the  half- 
secular  monastic  estates  through  a  series  of  generations,  in 
which  either  clerical  celibacy  was  unknown,  or  the  successive 
heads  of  the  monasteries  must  have  delayed  ordination  until 
they  became  fathers  and  mothers  of  families  large  enough  to  con- 
tinue the  succession.  These  occur  throughout  the  history  of  the 
early  Anglo-Saxon  church,  and  must  not  be  regarded  as  a  mark 
of  monastic  decadence,  though  distinctly  an  abuse  *.  The  royal 
and  noble  monasteries  were  clearly  regarded  as  family  benefices, 
for  which  the  only  requisite  was  the  assumption  of  orders  or  the 
taking  of  vows ;  they  served  as  places  of  retirement  for  worn- 
out  statesmen  and  for  public  functionaries — ^kings,  queens,  and 
ealdormen,  whose  forced  seclusion  gave  to  their  retreats  some- 
what of  the  character  of  reformatories  *. 

85.  The  development  of  the  local  machinery  of  the  church 
was  in  a  reverse  order  to  that  of  the  state ;  the  bishoprics  being 
first  formed,  then  the  parishes ;  and  at  a  much  later  period,  the 
archdeaconries  and  deaneries.  The  original  bishoprics  of  the 
conversion  were  the  heptarchic  kingdoms;  and  the  see  was  in 
some  instances  the  capital.  The  kingdom  of  Kent  formed  the 
dioceses  of  Canterbury  and  her  suflPragan  Rochester ;  Essex  was 
the  diocese  of  London :  Wessex  that  of  Dorchester  or  Winchester ; 
Northumbria  that  of  York ;  East  Anglia  that  of  Dunwich ;  the 


*  See,  for  example,  the  charters  referring  to  monasteries  at  Fladbnry ; 
Sture  and  Withington,  in  the  Cod.  Dipl.  xxxiii,  cxlvi,  ccxv ;  Ixxx,  exxvii ; 
Ixxxii,  cxxiy.  In  one  case  the  principle  is  laid  down  thus  :  Abhot  Headda 
left  his  monastery  at  Onnanford  to  the  see  of  Worcester,  under  condition 
*  quod  mei  haeredes  in  mea  genealogia  in  ecdesiastioo  gradu  de  virili  sexu 
percipiaut,  quamdiu  in  mea  prosapia  tarn  sapiens  et  praesciens  inveniri 
potest  qui  rite  et  monastice  eccletoAsticam  normam  regere  queat,  et  nun- 
quam  potestati  laicorum  subdetur.'  Ibid.  cbdx.  Benedict  Bisoop  thought 
differently ;  he  declared  that  he  would  rather  his  monastery  should  become 
an  eternal  solitude  than  that  his  brother  should  be  elected  abbot,  not  having 
entered  the  w^  of  truth.  Bede,  Hist.  Abbat.  c.  9.  It  was  forbidden  also 
by  Theodore,  Penit.  ii.  6 :  *  Ipse  non  potest  aliquem  ordinare  de  snis  pro- 
pmquis.* 

'  Abundant  instances,  in  which  the  retirement  can  scarcely  be  regarded 
as  yoluntary,  may  be  found  in  Simeon  of  Durham's  annals  of  the  eighth 
century.  An  adulteress  may  retire  to  a  monastery.  (Theod.  Penit.  ii.  la.) 
The  thief  has  a  choice  between  a  monastery  and  slavery.  Ibid.  i.  3 :  *  Aut 
intret  in  monasterium  Deo  servire  aut  humanum  subeat  servitium.*  Ibid, 
i.  7  •  '  ^^  ^  monasterium  et  poeniteat  usque  ad  mortem.' 
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site  of  the  original  Mercian  see  is  not  fixed,  but  within  a  few 
years  of  the  conversion  it  was  placed  by  S.  Chad  at  Lichfield.   In  The  diocese 
all  cases,  for  a  short  time,  the  diocese  coincided  with  the  king-  ooindded 
dom,  and  needed  no  other  limitation ;  the  court  was  the  chief  kingdom, 
mission-station,  and  sent  out  monks  or  priests^  to  convert  the 
outlying  settlements.     There  were  as  yet  very  few  churches;  Simplicity  of 
crosses  were  set  up  in  the  villages  and  on  the  estates  of  Chris-  tion. 
tian  nobles,  at  the  foot  of  which  the  missionaries  preached,  said 
mass,  and  baptized^.     The  only  officer  of  the  bishop  was  his 
deacon,  who  acted  as  his  secretary  and   companion  in  travel, 
and  occasionally  as  interpreter.     The  bishop's  house,  however, 
contained  a  number  of  clerks,  priests,  monks  and  nuns,  and  was 
both  a  home  of  retreat  to  the  weary  missionary  and  a  school 
for  the  young.     These  inmates  lived  by  a  sort  of  rule,  which 
was  regarded  as  monastic,  and  the  house  and  church  were  the 
monasterium  or  minster.     Gifts  of  land  were  at  this  very  early  Early  en- 
stage  bestowed  both  on  the  bishop's  minster  and  on  others, 
which,  although  under  his  governance  spiritually,  were  less  ex- 
clusively his  own,  having  their  abbots  and  abbesses  with  full 
powers  of  economical  administration.     These  houses  were  fre- 
quently of  royal  foundation,  ruled  by  persons  of  noble  blood ; 
some  of  them  contained  both  male  and  female  votaries,  and 
might  be  ruled  by  persons  of  either  sex'. 

When  archbishop  Theodore  undertook  to  organise  the  church,  Scinty 
he  found  little  more  than  this  to  work  on.     He  found  dioceses  for  Theo- 
identical  with  kingdoms ;  no  settled  clergy,  and  no  definite  terri- 
torial subdivisions.     His  first  measure  was,  as  we  have  seen,  to 


dore's  work. 


^  *  Qaia  sic  mo8  est  Saxonioae  gentis,  quod  in  nonnullis  nobilium  bono- 
nimque  hominum  praediis,  non  ecclesiam  sed  sanctae  crucifl  signum  Domino 
dicatum  cum  magno  honore  almnm,  in  alto  erectum,  ad  commodam  diumae 
oratioiiis  sedulitatem  sclent  habere.*  Y .  S.  Willibaldi,  Mab.  AA.  SS.  saec. 
iii.  pt.  3,  p.  334.  This  is  late  in  the  eighth  century.  Bede  describes  the 
building  of  churches  throughout  Northumbria  under  Oswald,  H.  £.  iii.  3 : 
'  Construebantur  ergo  eccledae  per  loca,  confluebant  ad  audiendum  verbnm 
populi  gaudentes,  donabantur  regio  munere  pof^essiones.' 

^  These  mixed  monasteries  are  animadverted  on  but  not  forbidden  by 
Theodore,  Penit.  ii.  6 :  *  Non  licet  viris  feminas  habere  monachas  neque 
feminis  viros,  tamen  non  destruamus  illud  quod  consuetude  est  in  hao 
terra.'  The  custom  was  perhaps  derived  from  Ireland.  S.  Hilda's  mon« 
astery  at  Whitby  is  the  most  fitmous  instance.  The  practice  seems  to  have 
subsisted  until  the  ninth  century. 
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Subdivi«on  break  up  the  dioceses ;  and  in  doing  so,  he  followed  the  lines  of 

onthestiu    the  still  existing  territorial  or  tribal  arrangements  which  had 

earuer  pro- 

vindai  lines,  preceded  the  creation  of  the  seven  kingdoms.     East  Anglia  was 

first  divided  between  the  northern  and  southern  divisions  of  the 
folk ;  the  former  with  its  see  at  Elmham^  the  latter  clinging  to 
Dunwich.  Northumbria  followed ;  York,  the  capital  of  Deira,  had 
already  put  in  its  claim,  according  to  the  direction  of  S.  Gregory, 
and  had  its  own  bishop.  Beniicia  remained  to  Lindisfame  and 
Hexham ;  and  the  Picts  had  a  missionary  bishop  at  Whithem :  the 
Lindisfari,  of  modem  Lincolnshire,  who  at  the  moment  of  the 
division  were  under  the  Northumbrian  king,  received  a  bishop 
with  his  see  at  Sidnacester.  Next,  Merda  was  divided ;  the  re- 
covered province  of  Lindsey  was  recognised  as  a  new  diocese ;  the 
kingdom  of  the  Hwiccas,  which  still  existed  as  an  under-kingdom, 
furnished  another  with  its  see  at  Worcester ;  North  and  South 
Heoaoa  had  their  bishop  at  Hereford^  and  the  Middle  Angles 
theirs  at  Leicester.  Wessex  broke  up  after  Theodore's  death ; 
Sussex,  which  now  was  permanently  subject  as  a  kingdom,  was 
made  the  diocese  of  the  mission  see  at  Selsey ;  the  kingdom  of 
"Wessex  proper  was  divided  by  the  forest  of  Selwood  into  two 
convenient  divisions,  of  which  the  Western  half  had  its  see  at 
Sherborne,  Winchester  remaining  the  see  of  the  Eastern  half, 
with  a  sort  of  primacy  of  its  own,  as  the  mother  church^. 

Great  de-  The  subdivision  of  the  dioceses  was  followed  by  a  irreat  de- 

velopment ,  ,  . 

ofmooaa-     velopment  of  monasticism;  the  monastery  continued  to  be  the 

typical  church  settlement,  and  the  monastic  history  casts  almost 

all  other  into  the  shade.    Still  we  may  learn  from  Bede  that  the 

country  churches  were  also  multiplied,  and  local  provision  of 

some  sort  was  made  for  the  village  clergy'.     What  measures 

'  The  dates  of  the  foundation  of  these  sees  are  as  follows :  Canterbuipr* 
A.D.  597  ;  London  and  Rochester,  A.D.  604 ;  York,  a.d.  615,  restored  m 
A.D.  664  and  678,  and  endowed  with  the  pall  in  A.D.  735 ;  Dunwich,  in 
▲.D.  630 ;  the  see  of  Wessex,  at  Dorchester,  A.D.  634  (afterwards  at  Win- 
chester) ;  Lindisfame,  A.D.  635 ;  that  of  Mercia,  AJ).  656,  settled  at  Lich- 
field in  A.D.  669.  In  AJ>.  673  Theodore  instituted  the  see  of  Elmham ; 
in  A.D.  676,  Hereford ;  in  aj>.  678,  Sidnacester  and  Hexham ;  in  A.D.  680,. 
Worcester  and  Leicester;  in  A.D.  681,  Whithem.  In  aj>.  705  ^erbome 
was  founded ;  and  in  a.d.  709,  Selsey. 

*  Bede  urges  on  Egbert  the  importance  of  this :  '  necessariam  satis  est  ut 
plures  tibi  sacri  opens  adj  uteres  adsdscas,  presbyteros  videlicet  ordinando 
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Theodore,  who  is  the  traditional  creator  of  the  parochial  system*,  S**"*^*^ 
took  in  this  direction  can  only  be  conjectured :  it  is  unnecessary  pwiahet. 
to  suppose  that  he  founded  it,  for  it  needed  no  foundation.     As 
the  kingdom  and  shire  were  the  natural  sphere  of  the  bishop,  so 
was  the  township  of  the  single  priest;  and  the  parish  was  but  the 
township  or  cluster  of  townships  to  which  that  priest  ministered*. 
The  fact  that  the  two  systems,  the  parish  and  the  township,  have 
existed  for  more  than  a  thousand  years  side  by  side,  identical  in 
area  and  administered  by  the  same  persons,  and  yet  separate  in 
character  and  machinery,  is  a  sufficient  proof  that  no  legislative  act 
could  have  been  needed  in  the  first  place;  nor  was  there  any  lay 
council  of  the  whole  nation  which  could  have  sanctioned  such  a 
general  measure.    Considering,  moreover,  the  thorough  harmony 
of  church  and  state  in  these  ages,  any  legislation  would  probably 
have  altogether  sunk  one  of  the  two  systems  in  the  other.     The  The  puiah 
parish,  then,  is  the  ancient  vieus  or  tun-scipe  regarded  eccle- ihiptnite"' 
siastically.     As  many  townships  were  too  small  to  require  or  tioai  chal 
to  support  a  separate  church  and  priest,  many  parishes  contain 
several  townships ;  but  the  feet  of  a  township  lying  partly  in 
one  parish  and  partly  in  another^  without  being  very  uncom- 
mon, is  rare  enough  to  be  exceptional,  and  may  generally  be 
accounted  for  by  more  recent  local  history. 

86.  The  maintenance  of  the  clergy  thus  settled  was  provided  MainteiK 
chiefly  by  the  offerings  of  the  people  :  for  the  obligation  of  tithe  clergy. 
in  its  modem  sense  was  not  yet  recognised.     It  is  true  that  the 
duty  of  bestowing  on  God's  service  a  tenth  part  of  the  goods 
was  a  portion  of  the  common  law  of  Christianity,  and  as  such 
was  impressed  by  the  priest  on  his  parishioners'.     But  it  was 

atque  instituendo  doctores  qui  in  singulis  vieulis  praedicando  Dei  verbo,  et 
oonseorandis  mysteriis  ooelesttbus  ao  maxime  peragendis  sacri  baptismatis 
officiis,  ubi  opportunitas  ingrnerit,  insistaut.'    Ep.  ad  Eogb.  c.  3. 

*  Elmbam,  ed  Hardwick,  pp.  385,  a86 :  *  Excitabat  fidelium  devotionem 
et  voluntatero,  in  quarnmlibet  provinciarnm  civitatibus  necnon  villis,  eoole- 
OBB  &bricandi,  paroohias  distinguendi,  assensus  eisdem  regios  procurando, 
ni  qui  sufBcientes  eseent  et  ad  Dei  bonorem  pro  voto  baberent  super  pro- 
prium  fundum  eoolesias  construere  earundem  perpetuo  patronatu  gaode- 
rent.'    This  is  mere  tradition  or  inyention. 

"  Above,  p.  85. 

*  Tithes  are  mentioned  by  Theodore  in  the  genuine  Penitential,  in  a  way 
that  proves  the  duty  of  making  the  payment,  but  not  the  right  of  the  dergy 

^  2 


Digitized  by 


Google 


228 


Constitutional  History. 


[chap. 


Oriffinof 
Tithes. 


Lefpslation 
on  the 
Hubject  of 
Tithes. 


not  possible  or  desirable  to  enforce  it  by  spiritual  penalties  :  nor 
was  the  actual  expenditure  determined  except  by  custom,  or  by 
the  will  of  the  bishop,  who  usually  divided  it  between  the  church, 
the  clergy,  and  the  poor.  It  was  thus  precarious  and  uncertain, 
and  the  bestowal  of  a  little  estate  on  the  church  of  the  township 
was  probably  the  most  usual  way  of  eking  out  what  the  volun- 
tary gifts  supplieiU. 

The  recognition  of  the  legal  obligation  of  tithe  dates  from  the 
eighth  century,  both  on  the  continent  and  in  England.  In 
.A.D.  779  Charles  the  Great  ordained  that  every  one  should  pay 
tithe,  and  that  the  proceeds  should  be  disposed  of  by  the  bishop^: 
and  in  a.d.  787  it  was  made  imperative  by  the  legatine  councils 
held  in  England,  which  being  attended  and  confirmed  by  the 
kings  and  ealdormen  had  the  authority  of  witenagemots^  From 
that  titne  it  was  enforced  by  not  unfrequent  legislation.  The 
famous  donation  of  Ethelwulf  had  nothing  to  do  with  tithe*; 
but  almost  all  the  laws  issued  after  the  death  of  Alfred  contain 
some  mention  of  it  The  legislation  of  Edgar  is  somewhat 
minute  on  the  subject :  directing  the  tithe  of  young  to  be  paid 
at  Whitsuntide,  and  that  of  the  fruits  of  the  earth  at  the 
autumnal    equinox,   thus    testifying  to  the   general   devotion 


to  the  BoIe  use  of  them  :  '  Presbiter  (or  preshitero)  decimas  dare  non  oogi- 
tur.*  Lib.  ii.  a.  '  Tributum  eodesiae  sit,  sicut  constietudo  proyindae,  id  est 
ne  tan  turn  pauperes  inde  in  decimis  aut  in  aliquibus  rebus  vim  patientur. 
Decimas  non  est  legitimum  dare  nisi  pauperibus  et  pere^inis,  sive  laici 
suas  ad  ecclesias.*  Lib.  ii.  14.  Bede  praises  Bishop  Eadberct  of  Lindis- 
fu-ne,  as  '  maxime  eleemosynarum  operatione  insignis,  ita  ut  juxta  legem 
omnibus  annis  decimam  non  solum  quadrupedum  verum  etiam  frugum 
oponium  atque  pomorum,  necnon  et  vestimentorum  partem  pauperibus 
,  daret.'  Hist.  Eccl.  iv.  39.  In  the  laws  of  Edward  the  Confessor  the  obli- 
gation is  alleged  to  have  been  introduced  by  Augustine,  that  is,  at  the 
•  Conversion. 

^  See  Cap.  do  partibus  Saxoniae,  Baluze  i.  185,  Art.  15,  which  shows 
that  this  was  the  rule  approved  by  Charles ;  *  ad  unamquamque  ecclesiam 
,  cvrtem  et  duos  mansos  terrae  pagenses  ad  ecclesiam  recurrentes  condonent, 
et  inter  centum  viginti  homines  nobiles  et  ingenuos,  similiter  et  litos, 
servum  et  ancillam  eidem  epdesiae  tribuant.* 

'  Cap.  A.D.  779,  Art.  7 :  *  De  decimis,  ut  unusquisque  suam  decimam 
donet  atque  per  jussionem  pontificis  dispensentur.'    Baluze  i.  14a. 

'  *  Praecipimus  ut  omnes  studeant  de  onmibus  quae  possident  dedmaa 
'dare,  quia  speciale  Domini  Dei  est.*    Can.  17 ;  Councils,  &c.  iii.  456. 

*  Except  as  showing  the  sanctity  of  the  t^th  portion.  See  Councils,  &c. 
iii.  1.636  sq.;  Kemble,  Saxons,  ii.  48 1-490.    See  p.  237  below. 
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of  the  tithe  of  increase*.     The  legal  determination  of  the  church  Jfw  of 

.  Tithe. 

to  which  the  tithe  was  to  he  paid  was  not  jet  settled.     The 

same  king  directs  that  it  shall  he  paid  to  the  '  eald  mynster/  or 
mother  church  to  which  the  district  belongs ' ;  the  thegn  who 
had  on  his  bookland  a  church  with  a  buryingplace  was  bound 
to  give  a  third  of  his  own  tithe  to  that  church ;  if  there  were  no 
buryingplace,  his  gift  to  the  priest  might  be  what  he  pleased  ' : 
the  cathedral  church  being  it  would  seem  the  normal  recipient, 
and  the  bishop  the  distributor.  But  the  actual  determination 
was  really  left  yery  much  to  the  owner  of  the  land  from  which 
the  tithe  arose ;  and  although  in  the  free  townships  it  must  have 
become  the  rule  to  give  it  to  the  parish  priests,  the  lords  of 
franchises  found  it  a  convenient  way  of  making  friends  and 
procuring  intercessions  to  bestow  it  on  monasteries.  This  cus- 
tom became  very  frequent  after  the  Norman  Conquest,  and  it 
was  not  until  the  council  held  in  A.D.  1200  that  the  principle 
was  summarily  stated  that  the  parochial  clergy  have  the  first 
claim  on  the  tithe  even  of  newly  cultivated  lands  K  Even  after 
that  time,  by  the  connivance  of  bishops  and  popes,  the  appro- 
priation system  worked  widely  and  banefully.  Besides  the  tithe, 
the  clergy  received,  under  the  name  of  cyric-sceat  or  church- 
scot,  a  sort  of  commutation  for  firstfruits  paid  by  every  house- 
holder; and  sawl-sceat,  soul-scot  or  mortuary-dues,  with  other 
occasional  spontaneous  offerings^. 

Bapidly  and  refnilarly  as  the  oriranisation  and  endowment  of  Bede's  de- 
,1  ^    ,         ,      r«,       r  ,  1  .  .  sire  for  pro- 

the  church  proceeded  under  Theodore  and  his  successors,  it  was  frrees  and 

not  such  as  to  satisfy  the  pious  longings  or  to  silence  the  severe 

judgment  of  Bede.     He  saw  that  in  the  northern  province  much 

greater  subdivision  was  necessary  ^  and  he  viewed  with  fear  and 

anger  the  corruptions  of  the  monastic  life,  which  the  rich  and 

»  Edgar,  u.  $  3.  »  Ibid.  $§  I.  3.  »  Ibid.  $  a. 

*  Can.  Westm.  9 ;  Johnson's  Canons,  ii  89. 

*  The  church-scot  was  paid  at  Martinmas,  Ini,  $  4 ;  'according  to  the 
hearth  that  a  man  is  at  at  midwinter/  Ibid.  §  61 ;  i.e.  in  the  township 
where  he  keeps  Christmas.  See,  on  the  whole  subject,  Kemble,  Saxons, 
vol.  ii. ;  Schmid,  Gesetie,  545  sq. 

*  See  especially  the  letter  to  Archbishop  Egbert,  c.  5 ;  Councils,  &c. 
iii.  319 ;  and  compare  the  i^peals  of  Boniface  to  Ethelbald,  King  of  Merda, 
ibid.  350-356. 
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HischifiyoQs  vicious  Were  perverting  in  a  strange  d^p:«e.     But  the  bright 
Mercian  su-  days  of  the  early  church  were  ak^ady  over,  and  notwithstand- 
''™**^*      ing  the  efforts  of  Cuthbert  of  Canterbury  in  his  councils,  and 
of  Egbert  of  York  in  court,  school,  and  study,  the  evil  days  of 
Mercian  supremacy  told  heavily  on  the  church.     These  reached 
their  climax  when  Offei  in  a.d.  787  proposed  and  carried  out  the 
division  of  the  province  of  Canterbury,  established  a  new  arch- 
Archbishop-  bishopric  at  Lichfield  to  which  the  sees  now  included  in  the 
LichAeid.      Mercian  kingdom  should  pay  obedience,  and  obtained  by  a  liberal 
tribute  to  Rome  the  papal  authorisation  of  his  plan^.    This  pay- 
ment,— ^for  there  is  a  want  of  evidence  as  to  the  institution  by  Ini 
of  a  similar  tribute  for  the  maintenance  of  the  English  school  at 
Rome-scot    Rome, — is  probably  the  origin  of  the  Rom-feoh,  or  Peter's  pence, 
a  tax  of  a  penny  on  every  hearth,  which  was  collected  and  sent 
to  Rome  from  the  b^;iuning  of  the  tenth  century,  and  was  a 
subject  of  frequent  legislation^.     But  the  archiepiscopate   of 
Lichfield  scarcely  survived  its  founder. 
Eociesiasti-       ^7*  ^^  ecclesiastical  councils  of  the  heptarchic  period  were 
cai  coimcila.  ^\^\^^  national,  such  as  those  of  Hertford  and  Hatfield  under 
Theodore',  or  provincial,  as  was  generally  the  case  afker  the 
vindication  of  the  metropolitical  claims  of  York  under  Egbert. 
Of  ecclesiastical  assemblies  of  the  single  kingdoms  there  are 
perhaps  occasional  traces,  but  they  are  scarcely  distinguishable 
from  the  separate  witenagemots.     All  these  councils  in  many 
Presence  of  respects  resemble  the  witenagemots.     The  presence  of  the  kings 
eai^rmen.    <ui<^  ealdormen  seems  to  have  been  by  no  means  unusual^ :  and 
although  actual  participation  by  the  latter  in  ecclesiastical  legis- 
lation may  not  have  been  permitted,  their  confirmation  and 
attestation  of  the  results  was  not  undervalued.     The  bishops, 

*  The  annual  tribute  of  365  mancuses  wa0,  according  to  Pope  Leo  III, 
bestowed  by  Offa  in  the  legatine  council  of  A  J>.  787.  Councils,  &c.  iii  445. 
A  simiUr  bene&ction  of  Ethelwulf  (W.  Malmesb. ;  Councils,  iiL  646)  is 
also  recorded. 

'  Edw.  and  Guthr.  6,  $  i ;  Etbelred  v.  11.    It  was  paid  on  the  feast  of 
S.  Peter  and  S.  Paul,  June  29. 
■  Bede,  H.  E.  iv.  5,  17,  18. 

*  At  the  legatine  council  of  a.d.  787  Offii  was  present  'cum  senatori- 
bus  terrae  ;'  Councils,  &c.  iii.  460.  At  the  oouncil  of  Chelsea  in  aj>.  816 
Kenulf  was  present '  cum  suis  prinoipibus,  duoibus  et  optlmatibus.'  Ibid. 
P-  579- 
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however,  were  the  chief  permanent  element :  ahbcFts  are  not  Mwnbew 

.  .  ofthese 

nnfrequently  mentioned  as  attending,  thongh  not  in  large  num-  councUa: 

bishc^M  8ii4 

bers:  and  in  one  case,  that  of  the  Council  of  Clovesho  of  abbots. 
A.D.  803,  each  bishop  appears  at  the  head  of  a  body  of  diocesan 
clergy,  many  of  whom  are  abbots^.  These  are  not  necessarily  to 
be  regarded  as  the  heads  of  strictly  Benedictine  houses,  but  as 
the  rulers  of  churches  which  had  lost  much  of  the  cenobitic 
character,  and  answer  rather  to  the  holders  of  large  family 
preferment  or  other  benefices,  like  the  mass-thegns  of  the  laws. 

It  was  part  of  Theodore's  plan  that  these  assemblies  should  Raeet  of 
be  held  every  August  at  Clovesho',  a  now  forgotten  place  in 
the  Mercian  kingdom,  probably  near  London.  But  the  rule, 
although  frequently  observed  as  to  place,  does  not  seem  to  have 
prevailed  as  to  time  or  frequency.  Yet  on  the  whole  the  coun- 
cils are  more  numerous  than  could  be  expected  in  the  unsettled 
state  of  the  kingdoms.  Most  of  them  are  held  on  the  confines 
of  the  states,  where  the  subjects  of  each  king  could  at  nightfall 
retire  into  their  own  country.  Such  places  were  Brentford  and 
Chelsea,  and  most  likely  Clovesho  alsa  As  during  this  period 
there  could  be  no  witenagemots  of  the  whole  nation,  any 
council  at  any  of  these  places,  or  at  which  all  or  a  majority  of 
the  bishops  were  present,  must  be  regarded  as  either  an  eccle- 
siastical council  pure  and  simple,  or  as  a  mixed  gathering  under 
the  eye  of  some  king  who  at  the  moment  was  supreme  in  church 
and  state. 

The  subjects  of  discussion  were  various,  but  the  strictly  ecclesi-  Sabjeots  of 
astical  councils  contented  themselves  with  ecclesiastical  l^sla- 
tion.  They  passed  canons  in  which  any  interference  with  secular 
law  or  custom  is  wisely  avoided,  and  they  never  imitate  the 
Theocratic  system  of  the  Spanish  councils  with  which  in  some 
respects  they  have  much  in  common.  They  seem  also  to  have 
exercised  a  friendly  jurisdiction  in  suits  for  property  between 
different  churches ;  herein  acting  rather  as  arbitrators  than  as 
judges,  and  probably  expecting  review  or  confirmation  by  the 
fblkmoot  or  witenagemot.  Their  legislation  shows  no  sign  of 
needing  any  further  confirmation,  but  from  the  frequency  of 
1  CouncUa,  &c.  ill.  546,  547.  *  Bede,  H.  £.  iv.  5. 
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Hwrmony  of  ecclesiastical  regulations  in  the  general  codes  of  the  kings  and 

cimrch  witan,  it  is  certain  that  no  jealousy  as  yet  existed  between  the 
two  systems ;  the  bishops  were  members  of  both  bodies,  and  did 
not  hesitate  to  accept  the  confirmation  of  the  national  council  to 
strengthen  the  pressure  or  increase  the  publicity  of  their  own 
enactments. 

Power  of  the      The  judicial  power  and   coercive  jurisdiction  of  the  great 

the  popular  spiritual  officers  are  matters  of  further  question.  The  bishops 
sat  in  the  popular  courts  as  they  sat  in  the  witenagemot,  and  in 

in  their  own  both  with  much  the  same  power  as  the  lay  witan.  They  had 
'  also  temporal  jurisdiction  within  the  limits  of  their  own  fran- 
chises, in  which  the  legal  process  by  compurgation  and  ordeal 
was  in  no  wise  distinguishable  from  that  of  the  hundred  moot. 

in  Doniten-    They  had  further,  as  a  result  of  that  penitential  discipline  which, 

pline ;  partly  perhaps  through  the  oriental  training  of  Theodore,  and 

partly  through  the  labours  of  the  Irish  missionaries,  obtained 
an  early  and  general  acceptance  in  the  Anglo-Saxon  church,  a 
powerful  coercive  machinery  quite  apart  from  the  common  law 
or  customs  of  the  nation  at  large,  for  the  enforcement  of  which 
they  must  have  been  indebted  to  the  pious  assistance  or  neu- 

over  the       trality  of  the  laity.     But  between  these  two  r^ons  of  judica- 

^'^'         ture  there  lay  a  class  of  suits,  concerning  the  disputes  and 

offences  of  the  clergy  and  the  morals  of  the  laity,  with  wliich  it 

in  q»^<^>  would  seem  the  bishops  were  especially  charged.  Unfortimately 
our  evidence  on  this  head  is  very  small.  The  Penitential  of 
Theodore  contains  a  provision  that  the  bishop  shall  determine 

and  others,  the  causes  of  the  poor  up  to  fifty  shillings,  the  king  if  the  sum 
in  question  he  greater.  At  the  other  end  of  the  period,  in 
Domesday  book,  we  find  among  the  Customs  of  Kent,  that  in 
cases  of  adultery,  the  king  is  to  have  the  man,  the  archbishop 
the  woman  ^  There  is  no  reason  to  suppose  that  in  such  cases 
any  peculiar  court  was  provided.  They  would  be  tried  in  the 
hundred-moot  and  shire-moot,  and  the  bishop  would  claim  his 

'  The  law  of  Wihtrsed  orders  the  excommunication  of  suoh  offenders,  $  3. 
The  penalty  of  the  adultery  of  the  gesithcundman  goes  to  his  lord, '  accord- 
ing to  ancient  usage.'  Ibid.  $  5.  Alfred  directs  the  excommunication  of 
the  fugitive  perjurer ;  LI.  Alfr.  §  i,  and  Canute  also  joins  outlawry  and 
excommunicatioQ  in  his  denunciation  of  evil  doers. 
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share  in  the  penalties  as  well  as  declare  the  law  and  the  sentence  Much  of 

,  their  juria- 

of  the  judflres* :  just  as  the  kincr's  officers  would  in  cases  where  diction  exei^ 
.11.  1        A     J     1        rp  ^ciaedinthe 

royal  rights  and  interests  were  concerned.     And  the  offences  ot  popular 

,the  clergy  would  be  tried  in  the  same  way ;  the  special  rules  for 
compurgation  in  their  case  being  observed  under  the  eye  of  the 
bishop,  who  stood  to  them  in  the  relation  of  lord  and  patron  ^ 
In  contentious  suits  it  is  difficult  to  draw  the  line  between  ju- 
dicial decision  and  arbitration ;  the  bishop  with  his  clerks  would 
however  be  fully  competent  to  arbitrate,  and  were  probably  fre- 
quently called  upon  to  do  so.  None  of  these  generalisations 
however  cover  the  cases  in  which  the  spiritual  offences  of  the 
clergy,  disobedience,  heresy,  drunkenness,  and  the  like,  called 
for  authoritative  treatment:  tliey  would  not  come  before  the 
popular  courts,  for  they  were  not  breaches  of  secular  law,  and 
they  were  not  crimes  for  which  the  penitential  jurisdiction  alone 
was  sufficient     For  such,  then,  it  is  probable  that  the  bishops  Po«^« 

had  domestic  tribunals  not  differing  in  kind  from  the  ecclesi- of  separate 

.     eocleeiasti- 
astical  courts  of  tbe  later  ages'  and  of  matured  canon  law :  m  cal  courts. 

which  according  to  the  common   practice   of  the  post-Nicene 

church,  the  archdeacon*  as  the  bishop's   officer  executed  the 

sentence  of  his  superior^ ;  whilst  for  the  enforcement  of  these 

*  See  LI.  Henr.  I,  vii.  §  3.  This  he  would  have  to  do  in  other  causes  in 
which  no  specially  religious  principle  was  involved,  as,  for  example,  in  cases 
where  the  property  of  churcmes  had  been  stolen,  or  their  peace  infringed. 
It  is  observable  that  the  very  first  of  cmr  written  laws,  Ethelb.  §  i,  places 
the  property  of  the  churches  under  the  special  protection  of  the  law. 

'  If  a  priest  kill  a  man  his  property  is  confiscated,  and  the  bishop  is 
ordered  to  *  secularise '  him,  after  which  he  is  to  be  given  up  (to  the  relations 
of  the  slain  ?)  unless  his  lord  will  compound  for  his  wer.  Alfi^,  §  21.  This 
looks  as  if  the  clergy  had  some  penjonal  immunities  which  could  not  be 
infringed  until  they  were  formally  degraded.  The  bishop  is  indeed  the 
'nueg  and  mundbora*  of  clergy  and  strangers.     Edw.  and  Guthr.  $  12. 

*  The  doom  of  the  bishop  is  referred  to  in  the  case  of  a  criminal  priest, 
in  the  law  of  Wihtrsed,  §  6 ;  Edw.  and  Guthr.  §  4.  If  any  one  bejbre  a 
bishop  belie  his  testimony,  he  pays  a  fine  of  I20« ;  Ini,  §  13. 

*  The  first  person  who  is  called  archdeacon  is  Wulfred,  who  became  arch- 
bishop of  Canterbury  in  a.d.  805,  and  who  is  so  named  in  a  charter  of  his 
predecessor.  Bede  knew  only  the  deacon  as  the  bishop's  officer :  through- 
out  the  period  his  office  is  simply  ministerial. 

'  The  archdeacon  is  only  once  mentioned  in  the  laws, '  If  a  priest  disobey 
the  order  of  the  archdeacon  he  has  to  pay  twelve  ores ; '  Northumbrian 
Priest's  law,  §  6.  The  deans  mentioned  in  the  so-called  laws  of  Edward 
the  Confessor,  $  27,  are  also  officers  of  the  bishop.  The  territorial  deaneries. 
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smtenoes  ^^ecisions  the  servants  of  the  bishop  were  competent  and  suffi- 
tSeswSiff^  cient.  In  such  circumstances  it  is  probable  enough  that  the 
•"»•  secular  and  ecclesiastical  powers  would  act  in  concert :  and  even 

if  the  national  force  were  not  called  in  to  the  assistance  of  the 
clergy,  it  can  scarcely  be  doubted  that  it  offered  no  hindrance  to 
the  execution  of  the  spiritual  sentence.  The  outlaw  of  God  and 
the  outlaw  of  the  king,  the  excommunicated  man  and  the  con- 
victed criminal,  are  alike  set  without  the  protection  of  the  peace. 

Peculiar  The  relation  of  the   church  to  the  state  was   thus   close, 

relation  of  ' 

*'tate?^*°*^  although  there  was  not  the  least  confusion  as  to  the  organisa- 
tion of  functions,  or  uncertainty  as  to  the  limits  of  the  powers  of 
each\  It  was  a  state  of  things  that  could  exist  only  in  a  race 
that  was  entirely  homogeneous  and  becoming  conscious  of  po- 
litical unity.  The  history,  however,  of  the  church  of  the  united  or 
West-Saxon  dominion,  on  which  the  fury  of  the  Danes  fell,  and 
which  rose  from  ruin  in  closer  union  than  before  with  the  national 
polity,  has  many  features  in  marked  contrast  with  the  earlier  and 
simpler  life  of  the  heptarchic  churches. 
The  West-  88.  The  rapid  growth  of  the  power  of  Egbert  was  the  result 
period.  not  merely  of  his  own  valour  and  policy  but  of  the  weakness  of 
the  enemies  with  whom  he  had  to  contend :  the  same  exhaustion 
and  incapacity  for  resistance  which  laid  the  nation  open  to  the 
Danes.  Mercia  sustained  in  the  early  years  of  Kenulf  ^  some  of 
the  glory  that  she  had  gained  under  OfiGei ;  but  the  end  of  his 
reign  was  inglorious,  and  a  rapid  and  disputed  succession  of 

however,  as  well  as  the  territorial  archdeaconries,  are  later  than  the 
Gonqaest.  The  Anglo-Saxon  deans  mentioned  in  the  Chronicle  and  in  the 
lives  of  the  saints  are  either  monastic  officers  exercising  discipline  within 
the  house,  like  the  later  deans  of  colleges,  or  possibly  the  executors  of  the 
spiritual  authority  of  exempt  monasteries,  in  the  way  in  which  the  arch- 
deacons executed  the  sentence  of  the  bishops. 

'  Religion,  morality,  and  hiw  seem  to  be  regarded  throughout  the 
period  as  much  the  same  thing.  The  principle  stated  by  Tacitus  that 
amonff  the  ancient  Germans, '  plus  ibi  boni  mores  valent  quam  alibi  bunae 
leges,  is  thus  amplified  by  Alfred :  '  Ex  hoc  uno  judicio  perpendi  potest,  ut 
unicuique  justum  judicetur ;  nee  opus  est  cUiquo  lUnv  judiciali  praeter  hoc 
f&tigari,  quam  ne  quis  alii  judicet  quod  sibi  judicari  noUet  si  judicium 
haberetur  super  eum.'  The  unum  judicium  is  of  course  *  Quod  vobis  non 
Tultis  fieri  non  faciatis  aliis/     Alfr.  li.  Jntr.  §  49.  6. 

•  Kenulf  reigned  fi^m  a.d  796  to  8ai  or  8aa  ;  nearly  twenty  years  con- 
temporaneously with  Egbert. 
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kings  after  his  death  deprived  the  kingdom  of  any  hope  of  con-  S^*|j^°' 
tinned  independence.    Kent  was  now  only  nominally  a  kingdom,  power, 
becoming  a  mere  appendage  to  Mercia  and  Wessex  in  turn,  with 
a  spasmodic  effort  between  times  to  revive  the  ancient  status. 
The  history  of  East  Anglia  is  exactly  parallel,  sometimes  under 
Mercia,  sometimes  broken  up  under  several  ealdormen.     North- 
umbria  continues  the  tale   of  revolution  and  anarchy  which 
marked  her  history  in  the  preceding  century.     The  royal  power, 
and  with  it  the  tribal  nationality,  was  in  suspension  or  solution. 
One  result  of  this  was  the  supremacy  of  Wessex ;  another  was 
prostration  before  the  Danes ;  the  third  was  the  throwing  of 
much  power  and  secular  work   on  the  clergy,  especially  the  ita  ^tecta 
bishops,  who  represented  the  most  permanent  element  of  society ;  church. 
«nd  a  fourth,  the  consequence  of  the  others,  the  general  decline  of 
civilisation  and  learning.    It  was  natural  that  in  those  kingdoms 
in  which  the  church  was  strong,  the  extinction  or  other  de- 
feasance of  the  old  royal  houses  should  increase  the  importance  increase  of 
_^^      *'  *  the  secular 

of  the  bishops.     The  Kentish  church  under  archbishop  Wulfred  importanoe 

had  sustained  a  long  and  fatal  dispute  with  Mercia,  in  which  bishops, 
appeals  to  the  pope  and  emperor  were  discussed  as  a  possible 
solution.  Not  only  had  Canterbury  succeeded  in  effecting  the 
humiliation  of  the  rival  archiepiscopate^,  but  on  the  death  of 
Cuthred,  the  brother  and  dependent  of  Kenulf,  Wulfred  is  found 
in  open  opposition  to  Kenulf;  for  seven  years  he  contested  with 
him  and  his  h^ress  the  possession  of  the  royal  monasteries  in 
Thanet,  and  was  at  last  victorious.  Baldred,  the  king  who 
attempted  to  assert  the  independence  of  Kent  during  the 
Mercian  troubles',  seems  to  have  been  in  alliance  with  Wulfred, 
and  we  may  conjecture  that  the  sturdy  prelate  submitted  with 
reluctance  to  the  rule  of  Egbert  although  he  also  was  of  Kentish 
descent.    Archbishop  Ceolnoth  however,  who  succeeded  Wulfred, 

'  Kemhle,  G.  D.  cczz.  Councils,  &c.  iii.  596.  In  a  council  at  London 
Kenulf  threatened  to  send  Wulfred  into  exile  'ot  nunquam  nee  verbis 
domini  papae  nee  Caesaris  seu  alterius  alicujus  gradu  hue  in  patriam 
iterum  recipisse.' 

'  Baldred  was  king  from  A.D.  823  to  825,  when  be  was  dethroned  by 
Egbert.  He  had  attempted  to  secure  the  good  wiU  of  the  archbishop  by 
the  gift  uf  Mailing  to  Christ  Cliurch  (Kemble,  C.  D.  ccxL)  at  the  very 
moment  of  his  downfall. 
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was  wise  eoough  to  throw  himself  into  the  arms  of  Egbert,  even 
if  he  did  not,  as  is  possible,  owe  his  promotion  to  him* ;  and 

AiiiAnoe.of    in  A.D.  838  at  Kingston  a  permanent  alliance  was  concluded 

Saxon  kings  between  the  church  of  Canterbury  and  the  house  of  Cerdic. 

church  of     Ceolnoth  undertook  to  maintain  '  firm  and  unshaken  friendship 

*"^'  from  henceforth  for  ever,'  and  received  in  return  a  promise  of 

perpetual  peace  and   protection '.     A  similar  agreement  was 

made  at  the  same  time  with  the  church  of  Winchester :  and 

both  were  repeatedly  confirmed  by  Ethelwulf '. 

Decline  of         A  similar  state  of  things  existed  in  the  North  of  England. 

the^OTt£  Eanbald  the  archbishop  of  York,  after  a  long  struggle  with  the 
king  Eardulf,  had  seen  him  dethroned  and  a  fugitive ;  he  was 
restored  by  the  intervention  of  the  pope  and  emperor,  but  on  the 
immediate  result  the  veil  of  ninth-century  darkness  settles  down. 
We  know  the  consequences  only  from  the  Danish  conquest  of 
the  North.  One  or  two  letters  of  the  succeeding  archbishops 
show  that  the  light  of  learning  was  not  quite  extinct,  although  it 
was  becoming  obscured  by  the  superstitious  and  impious  fabrica- 
tions which  were  made  possible  by  its  decline.  Whilst  continental 
scholars  were  still  appl3dng  to  England  for  manuscripts  ^  the 
English  bishops  were  puzzled  with  strange  forms  of  heresy  at 
home.  Nial  the  deacon  was  said  to  have  risen  from  the  dead 
,  after  seven  weeks  ;  letters  were  spoken  of  ^  written  by  the  hand 
of  God  in  letters  of  gold,  and  the  whole  court  of  Ethelwulf  was 
perplexed  with  the  vision  of  a  priest,  portending  grievous 
calamities  on  account  of  the  profanation  of  Sunday^. 

Decline  of         The  same  period  is  traditionally  fixed  for  the  extinction  of 
tnonachism. 

primitive  monachism  throughout  the  nation  ^     It  is  now  for 

the  first  time  that  we  find  the  bishops  in  arms ;  two  West-Saxon 

^  Bobertson,  Hist.  Essays,  196,  200,  conjectures  that  Ceolnoth  was  a 
West  Saxon  in  whose  £ftvour  the  Kentish  Feologeld,  who  had  been  elected 
to  succeed  Wulfred,  was  set  aside.    See  Councils,  &;c.  iii.  609. 

'  Council  of  Kingston ;  Councils,  iii.  617.  '  Ibid.  p.  619. 

*  See  the  letters  of  Lupus  of  Ferriferes  to  Ethelwidf,  and  Wigmund  arch- 
bishop of  York  ;  Counoik,  iii.  634,  635,  648,  649. 

'  Letter  of  Egred  Bishop  of  Lindi^ame  to  Wulfsige  archbishop  of  York  ; 
Councils,  iii.  615.  Alcuin  had  had  to  protest  against  the  wearing  of  relics 
byway  of  charms;  Epp.  ed.  Diimmler,  pp.  719,  721. 

*  Prudentius  Treoens.  ap.  Pertz,  i.  433.     Councils,  8co.  iiu  6a  i. 
^  See  the  Anglo-Saxon  Chronicle,  ▲.D.  870. 
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prelates  fell  in  the  battle  of  Charmouth  in  a.d.  835^ ;  and  bishop  The  bishop* 
Ealhstan  of  Sherborne  acted  as  Egbert's  general  in  Kent  in  a.d.  wanion. 
825,  and  was  one  of  the  commanders  who  defeated  the  Danes  on 
the  Parret  in  A.D.  845'.     The  same  prelate  thirteen  years  later 
took  a  leading  part  in  the  supplanting  of  Ethelwnlf  by  his  son 
Ethelbald'.    Ethelwulf  was  a  poor  substitute  for  his  father  :  his 
pilgrimage  to  Rome,  contemplated  in  his  first  year^  and  carried  out 
nearly  at  the  end  of  his  reign,  his  magnificent  gifts  to  the  pope^ 
and  his  marriage  with  the  daughter  of  Charles  the  Bald  •,  are,  with 
the  exception  of  his  famous  Donatiorhy  the  best-known  parts  of  his 
history.     That  celebrated  act,  the  devotion  of  a  tenth  part  of  his  The  Dona- 
private  estate  to  ecclesiastical  purposes,  the  relief  of  a  tenth  part  Ethelwulf, 
of  the  folkland  from  all  payments  except  the  trinoda  necessitas, 
and  the  direction  that  every  ten  hides  of  his  land  should  provide 
for  one  poor  man  or  stranger,  testifies  to  his  piety  and  liberality '. 
Possibly  the  further  subdivision  of  the  West-Saxon  dioceses  was 
begun  under  him :  we  find  Ethelred  the  bishop  of  Wiltshire 
appointed  to  the  see  of  Canterbury  by  his  sons*.     This  is  the 
age  of  Swithun  also.     But,  notwithstanding  occasional  flashes  of  increaaed 
light,  the  darkness  in  church  and  state  deepens.     Alfred  has  to  of  the  period. 

*  Chr.  Sax.  A.D.  833.  "  Ibid.  aj).  823,  845. 
»  Aaser,  V.  Alfr.  M.  H.  B.  470. 

*  Prud.  Tree.,  Pertz.  i.  433.    Coancils,  iii.  6aT. 

'  Anastasius,  Yit.  Bened.  III.  ap.  Mansi,  zy.  109,  1 10.  It  was  on  this 
occasion,  it  is  said,  that  he  obtained  from  the  pope  a  decree  that  English 
penitents  should  no  more  be  forced  to  work  in  chains ;  T.  Kudbome,  in 
Ang.  Sao.  i.  20a.    See  Lappenberg,  ii.  a6. 

*  Ann.  Bertin.  Pertz,  i.  450.     Baluze,  ii.  209^21  a. 

^  Coancils,  iii.  636-648.    Kemble,  Saxons,  ii.  481-490. 

'  Gbr.  Sax.  aj).  870.  There  seems  to  be  no  reasonable  donbt  that  this 
was  finally  carried  out  by  Edward  the  Elder,  who  mentions  in  more  than  one 
charter  that  he  had  divided  the  old  diocese  of  Winchester  into  two  parts. 
Cod.  Bipl.  mxc.  &c. ;  and  we  know  from  the  lists  of  bishops  drawn  up  in 
the  tenth  century,  that  a  further  division  almost  immediately  followed  by 
which  the  West-Saxon  sees  became  five  in  number.  Of  the  tlu-ee  new  sees, 
one,  that  of  Ramsbuiy,  had  no  cathedral,  and  was  moved  about  in  Wiltshire 
and  Berkshire,  resting  sometimes  at  Sunning,  but  finally  joined  to  Sherborne 
just  before  the  Conquest.  It  may  have  existed  in  the  same  way  before  the 
time  of  Alfred,  and  been  a  sort  of  suffragan  see  to  Winchester.  The  idea 
of  having  a  bishop  to  each  shiie  of  Wessex  seems  to  have  been  in  the  mind 
of  the  creator  of  the  new  sees;  Somersetshire  had  Wells,  Dorsetshire, 
Sherborne,  Sussex  Selsey,  Devonshire  Crediton,  Cornwall  Bodmin  or 
S.  Germans,  Hampshire  Winchester ;  whilst  Wilts  and  Berks  joined  at  the 
bishop  of  Ramsbury.  None  of  the  other  kingdoms  had  sucn  a  complete 
oi^nisation  of  either  bishops  or  ealdormen. 
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Darkness  in  record  that  when  he  came  to  the  throne  there  were  none  south 
davsof  of  the  Thames  who  could  understand  their  rituals  in  English,  or 
translate  a  letter  from  the  Latin  ;  very  few  south  of  the  Humber 
and  not  many  beyond^.  The  monasteries  still  stood  with  their 
libraries,  but  the  books  were  unintelligible  to  their  owners. 
Then  the  Danes  had  come  and  destroyed  all. 
Bfivivaiof        It  is  perhaps  not  unreasonable  to   connect   the  revival  of 

learning  i|ii<i  -  .  , 

religion        learning  and  ecclesiastical  order  under  Alfred  and  his  son  with 

under 

Aift^  coin-  the  bracing  up  of  the  national  vigour  that  resulted  from  the 

cidingwith    ,%.,  i  i  »  %      i  i<*  i  t  •  ■» 

the  restore-  Danish  struggle,  and  so  with  the  growth  of  royal  power  which 
national  was  traced  in  the  last  chapter.  At  all  events  they  coincide 
the  Danish  in  time.  It  was  Plegmund,  the  associate  of  Alfred  in  his  labours 
in  the  service  of  English  literature  *,  who  consecrated  the  seven 
bishops  at  Canterbury  in  Edward's  reign,  thus  completing  the 
diocesan  arrangements  of  Wes8ex^  The  final  annexation  of 
Cornwall  is  marked  by  the  foundation  of  a  new  see  under  Athel- 
stan  *.  The  prelates,  too,  begin  to  be  statesmen.  Odo  of  Rams- 
bury  goes  as  ambassador  to  France  to  secure  the  succession  of 
Lewis  the  Fourth  ^ :  as  archbishop  of  Canterbury  he  acts  as  prime 
minister  to  Edmund  and  Edred ;  a  position  which  he  leaves  to 
Dunstan  and  a  long  series  of  successors.  But  whilst  they  acquire 
this  new  secular  position,  the  bishops  lose  somewhat  of  their  old 
security.  Brihthelm,  the  immediate  predecessor  of  Dunstan,  is 
summarily  set  aside  by  Edgar  for  incapacity '.  Notwithstanding 
the  restoration  of  monastic  order,  canonical  custom  is  set  at 
naught  for  party  or  political  purposes ;  one  bishop  holds  two  or 
The  bi9h<9s  even  three  sees :  translations  become  more  common,  and  the  great 
acting^u  prelates  constantly  find  themselves  in  positions  in  which  they 
have  to  choose  between  their  duties  as  bishops,  as  ministers  of  the 
king,  and  as  patriots.  Archbishop  Sigeric  acts  as  chief  magistrate 
temporally  and  spiritually  in  Kent^,  and  earns  the  discredit  of 

'  Pre&ce  to  the  translatioii  of  S.  Gregory's  Pastoral  Care,  ed.  Sweet,  p.  i. 

*  Ibid.  p.  6. 

*  W.  Malmesb.  G.  B.  ii.  $  139.     Reg.  Saor.  Angl.  p.  13. 

*  Between  A.D.   924  and  931.     Sm   Pedler's   Ancient   Bishopric    of 
Cornwall. 

*  Hist.  Richer,  ii.  c.  4 ;  ed.  Pertz,  p.  53. 

*  Memorials  of  S.  Dimstan,  p.  38. 
^  Ethelred,  it  $  i.    Robertson,  Hist.  Bnays,  p.  178. 
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having  been  the  first  to  propose  the  Danegeld^    Under  the  later  stiguid  a 
kings  the  successor  of  Augustine  appears  far  more  as  a  secular  ti^oTthe' 
than  as  a  spiritual  potentate ;  and  the  last  of  the  native  primates,  preuoe. 
Stigand,  has  an  unhappy  pre-eminence,  as  holding  the  richest 
see  of  England  in  plurality,  as  the  partisan  of  a  schismatic  pope, 
and   as  the  chief  minister  of  a   distinctly  patriotic  but  not 
thoroughly  spiritual  party  organisation. 

But  the  Danish  conquest  of  the  north  and  middle  of  England  EfliBoto  of 
had  other  effects  than  the  rousing  of  the  spirit  of  the  people  and  oonouest  on 
kings.  It  cut  ofi*  the  Northumbrian  church  from  the  see  of  umbmn 
Canterbury  almost  as  completely  as  it  had  been  cut  off  before 
the  days  of  Oswy.  The  archbishop  of  York  became  the  head  of 
a  distinct  nationality,  preserving  his  seat, — with  one  exception,  the 
seven  years  exile  of  Wulf  here  *, — during  the  numerous  vicissitudes 
of  the  Danish  kingdom.  Under  Athelstan  the  northern  primate 
appears  at  the  English  court',  but  not  quite  as  a  subject. 
Wul&tan,  after  Athelstan's  death,  took  sides  with  the  Ostman 
Anlaf,  and  had  to  fly  before  Edmund  ^  In  a.d.  947  at  Tanshelf 
he  brought  the  Northumbrian  witan  to  plight  their  troth  to 
Edred*,  but  the  next  year  he  revolted  with  his  people,  and  in 
A.D.  952  was  imprisoned ^  Two  years  after,  he  made  his  peace 
with  the  king  and  was  restored.  His  immediate  successor 
Oskytel  ruled  peaceably  under  Edgar ;  but  the  importance  of 
the  position  of  the  archbishop  is  shown  by  the  fact  that  from 
the  year  A.D.  963  to  the  Conquest,  the  see  of  Worcester  was 
generally  either  held  by  him  in  plurality,  or  bestowed  on  one  of 
his  near  kinsmen,  at  once  a  reward  of  fedthfulness  and  a  pledge 
of  obedience  ^    The  wisdom  of  the  arrangement  is  shown  by  the 

'  Ghion.  Sax.  a.d.  991. 

'  Sim.  DaD.  Hist.  Arch.  ed.  Twysden,  p.  79* 

'  Rodward  archbishop  of  York  appears  as  witness  to  three  charters  of 
Athelstan,  which  are  questionable.  Cod.  DipL  occxlvi,  ooozlix,  mcl;  and 
to  one  which  is  less  suspidoos,  dated  in  ▲.D.  929,  Ibid,  cooxlviii. 

*  Chron.  Sax.  a.d.  943.  ^  Ibid.  a.d.  947.  *  Ibid.  A.D.  pfa. 

^  S.  Oswald  and  his  two  immediate  sncoessors  held  Worcester  and  York 
together  from  a.d.  963  to  aj).  1016,  when  Leofid  seems  to  have  been 
appointed,  probably  in  conseqnence  of  political  events.  On  his  death 
Bnhtege,  nephew  of  archbishop  Wulfetan,  held  Worcester  until  a.d.  1038. 
'  It  was  then  disputed  between  archbishop  Blfiric  and  the  bishop  of  Crediton. 
Ealdred,  who  ultimately  obtained  it,  was  obliged  to  resign  on  his  promotion 
to  York  in  A.D.  1061 ;  and  S.  Wulfintan  followed,  aj>.  1062-1096.    Bishop 
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adhesion  of  Northumbria  generally  to  the  English  king.  Whilst 
the  mother  church  of  York  underwent  these  changes,  the  northern 
suffragan  sees  of  Hexham  and  Whithem  became  extinct;  and 
the  church  of  Lindisfame  only  survived  in  exile  and  pilgrimage 
with  S.  Cuthbert's  bones,  not  settling  finally  at  Durham  until 
A.D.  995. 

The  ecclesiastical  machinery  of  Mercia  and  East  Anglia  suffered 
scarcely  less.  The  see  of  Dunwich  perished  altogether :  and  in 
that  of  Elmham  the  succession  of  the  bishops  is  uncertain  for 
nearly  a  century  after  the  martyrdom  of  S.  Edmund*.  The 
bishop  of  Leicester  fled  southwards,  and  placed  his  chair  at 
Dorchester  in  Oxfordshire,  close  to  the  West-Saxon  border. 
The  succession  in  Lindsey  vanishes' ;  and  the  see  of  Lichfield 
itself  only  occasionally  emerges,  although  there  is  reason  to 
suppose  that  there  was  no  long  vacancy.  Even  in  London  the 
episcopate  seems  to  have  had  a  narrow  escape  from  extinction. 
As  much  as  was  possible  of  the  old  system  was  restored  under 
Edgar,  but  the  modifications  in  the  arrangement  of  the  dioceses 
were  permanent  We  do  not  know  enough  of  the  local  histoiy 
of  the  period  to  ascertain  how  far  the  Mercian  church  underwent 
the  same  secularising  process  as  the  West-Saxon  and  North- 
umbrian. 

89.  The  process  of  restoration  begun  by  Alfred  was  carried 
out  by  the  great  kings  who  succeeded  him  on  the  lines  which 
he  had  drawn.  The  vernacular  literature  which  he  had  founded 
flourished  continuously :  the  tenth  century  not  only  is  the  great 
age  of  the  chroniclers,  but  abounds  in  legal  and  disciplinary 
enactments  in  the  native  tongue.  Every  attempt  to  secure  the 
consolidation  of  the  national  and  royal  power  in  the  state  is 


Sampson,  bis  successor,  was  brother  to  archbishop  Thomas  I  of  York,  and 
father  to  Thomas  II.  The  disputes  about  the  property  of  the  two  sees  were 
continued  until  tbe  rei^n  of  Henry  II.  The  later  archbishops  possessed  the 
church  of  S.  Oswald  at  Gloucester,  which  was  given  them  by  William  Rufus. 

'  The  year  870  is  the  epoch  at  which  the  Mercian  churches  seem  to 
collapse ;  they  emerge  in  tbe  time  of  Edward  the  Elder,  but  the  succeedon 
of  bishops  is  very  uncertain  until  the  middle  of  the  century.  Reg.  Sao. 
Angl.  pp.  12-14. 

*  It  reappears  in  a.d.  953,  but  is  joined  with  Dorchester  about  fifty 
years  later. 
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accompanied  by  a  similar  effort  for  the  re-establishment  of  the 
church  in  strength  and  purity.  The  memory  of  Dunstan  has  Influence  of 
suffered  rather  than  gained  by  the  praises  of  his  monastic  ad- 
mirers, but  it  cannot  be  doubted  that  his  monastic  reforms  were 
one  of  the  least  of  the  measures  that  he  had  at  heart,  and  that  the 
exaggerated  views  entertained  of  them  in  the  middle  ages  threw 
his  greater  deeds  into  the  shade  *.  He  was  the  prime  minister, 
perhaps  the  inspirer,  of  the  consolidating  policy  of  Edgar ;  he 
restored,  through  the  monastic  and  educational  revival,  the  in-  Renewal  of 
tercourse  between  the  English  Church  and  those  of  France  and  tercoune.' 
Flanders  ^,  and  established  a  more  intimate  communication  with 
the  Apostolic  See ;  in  so  doing  he  did  what  could  be  done  to 
restore  piety  and  learning.  Under  his  influence  the  Mercian 
bishoprics  again  lift  up  their  heads :  the  archbishops  henceforth 
go  to  Rome  for  their  palls :  the  Frank  writers  begin  to  record 
the  lives  of  English  saints  ^  But  the  contrast  between  this 
restored  life  and  communion  and  the  state  of  things  that  had 
existed  earlier  is  strongly  marked.  Instead  of  England  setting  England 
the  example  to  France  she  borrows  from  her  neighbour.  John  from  the 
the  Old  Saxon  and  Grimbald  had  come  from  the  northern  pro- 
vinces of  the  empire  ;  the  new  monachism  comes  from  Fleury  ^. 
The  English  scribes  copy  the  disciplinary  works  of  Theodulf  and 
Halitgar  ^  just  as  a  century  and  a  half  before  the  Franks  had 
copied  the  penitentials  of  Theodore  and  Egbert.  The  royal 
marriages  ^  promote  intercourse  with  the  (German  churches  also. 
Bishop  Kinewold  of  Worcester  in  a.d.  928  visited  all  the 
monasteries  of  Qermany  with  offerings   from  Athelstan,   and 

'  See  Robertson's  Essay  on  Dunstan,  Hist.  Essays,  pp.  189-262 ;  Hook's 
life  of  him  in  volume  i.  of  the  Lives  of  the  Archbishops  of  Canterbury ; 
and  the  preface  to  the  Memorials  of  S.  Dunstan  in  the  Rolls  Series. 

s  He  spent  his  exile  in  the  monastery  of  BUndinium  at  Ghent.  Flor. 
Wig.  A.D.  956. 

*  E.g.  Abbo  of  Fleury  wrote  the  life  of  S.  Edmund.  Adelard  of  Blandi- 
nium  wrote  a  eulogy  on  Dunstan  himself. 

*  S.  Oswald  brought  the  restored  rule  of  S.  Benedict  from  Fleury  to 
Ramsey.    Hist.  Rams.  (Gale),  p.  391. 

*  One  of  the  penitentials  ascribed  to  Egbert  (Wilkins,  Cone.  i.  Ii3-I43t 
Thorpe,  Anglo^icon  Laws,  pp.  343-392)  is  a  translation  of  Halitgar  of 
Cambray.  The  laws  of  Theodulf  of  Orleaos  are  also  translated ;  in  Wilkins, 
i.  265  sq. 

*  See  above,  p.  104. 
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and  concluded  a  league  for  mutual  intercession  with  the  monks 
ofS.  GalP. 

Some  marks  of  this  intercourse  are  left  on  the  consti- 
tutional history  of  the  church.  Although  the  pontifical  claims 
of  Odo  and  Dunstan  play  so  great  a  part  in  the  popular  his- 
tories, their  secular  position  somewhat  derogated  from  their 
ecclesiastical  one.  Whether  purely  conciliar  action  ceased,  or 
whether  it  be  that  the  assimilation  of  the  national  witena- 
gemots  to  the  older  ecclesiastical  councils  renders  it  difficult  to 
distinguish  between  lay  and  spiritual  assemblies,  the  result  is 
the  same.  There  are  few  if  any  distinctly  ecclesiastical  councils 
of  the  tenth  century  in  England ;  and  every  royal  code  contains 
large  ecclesiastical  regulations.  The  abundant  bodies  of  canons 
which  exist  are  clad  either  in  the  form  of  constitutions,  such  as 
those  of  Odo  and  Edgar ',  or  in  the  form  of  private  compila- 
tions such  as  that  of  Elfric'.  It  would  almost  seem  as  if  the 
union  between  church  and  state  had  become  so  intimate  as  to 
supersede  one  of  the  most  important  functions  of  the  former ; 
for  the  break  in  the  list  of  councils  cannot  be  attributed  to  the 
loss  of  records ,;  abundance  of  charters  in  both  Latin  and  Eng- 
lish attest  the  activity  of  the  church  and  of  the  monasteries,  and 
abundant  penitential  literature  shows  that  the  want  of  canonical 
legislation  was  felt.  It  is  perhaps  most  probable  that  business  of 
both  sorts  was  transacted  in  the  same  assemblies,  as  was  done  in 
the  councils  of  the  twelfth  and  thirteenth  centuries,  when  the 
difficulties  of  collecting  the  clerical  witan  more  than  once  or 
twice  a  year  were  still  considerable.  The  fact  that  the  persons 
who  composed  the  two  were  the  same,  or  nearly  so,  contributes 
to  the  uncertainty,  and  possibly  occasioned  the  confusion  of  which 
this  obscurity  is  the  result. 

90.  The  ecclesiastical  history  of  the  eleventh  century  is  of  an 
equally  varied  character.  On  the  one  hand  there  is  a  great  de- 
velopment of  English  literature.     Elfric  nobly  carries  out  what 


'  Goldastus,  Rer.  Alamann.  Scr.  ii.  152,  153  ;  Memorialfl  of  S.  Danstan, 
p.  litxv. 

'  See  Wilkins,  Condlia,  i.  pp.  21a,  125. 

'  Ibid.  p.  250.  Johnson's  Ganons,  i.  388-407.  Thorpe,  Ancient  Laws, 
pp.  441  flq. 
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Alfred  had  begun.  More  tlian  ever  the  chroniclers  and  sermon 
writers  put  forth  their  strength.  The  society  which  is  unable  to 
withstand  the  arms  of  Canute  almost  immediately  humanises 
and  elevates  him.  The  court  of  Edward  the  Confessor,  although  intercoursQ 
too  much  divided  and  leavened  with  unpatriotic  counsels,  isooiied^of 
an  advance  in  cultivation  on  that  of  his  father ;  and  England, 
although  she  has  very  much  to  lose  by  this  foreign  admixture, 
has  much  also  to  gain.  The  school  which  Harold  founded  at 
Waltham  ^,  the  whole  revival  of  the  canonical  life  as  a  more  honest 
and  more  practicable  system  than  the  monastic,  was  one  result 
of  the  increased  intercourse  with  the  empire  and  especially  with 
Lorraine.     The  introduction  of  foreign  ecclesiastics  into  English  Foreign 

^  ^  eodesiastios 

bishoprics  was  another  '.  For  this  latter  proceeding  the  church  in  English 
was  not  ready  :  English  isolation  has  always  resisted  it,  and  the 
fact  of  the  unpopularity  of  the  new  comers,  the  absolute  necessity 
that  fell  on  them  of  throwing  themselves  for  support  on  other 
agencies  than  the  result  of  their  work  and  the  love  of  the  people, 
must  have  counteracted  any  possible  benefit  that  could  have 
been  derived  from  freer  intercourse  with  the  churches  of  the 
continent.  Amongst  the  prelates  of  this  era  there  are  very  few  Wulfktan 
except  S.  Wulfstan  who  are  spoken  of  with  honour.  Archbishop 
Ealdred  of  York,  the  traveller,  pilgrim  and  ambassador,  stands 
high  on  the  list  of  Anglo-Saxon  statesmen,  but  it  is  not  until  after 
the  Conquest  that  he  shows  much  of  the  spirit  of  the  patriot. 
The  practice  of  holding  bishoprics  in  plurality,  which  reaches 
its  climax  in  him',  may  perhaps  be  excused  on  the  same  grounds 
as  the  nomination  of  the  foreign  prelates — ^the  default  of  native 
candidates. 

In  the  extreme  difficulty  of  discriminating  between  the  eccle-  ^Jj}^  \ 
siastical  and  civil  relations  of  men  and  things,  to  enter  now  into  ^tete. 
the  special  development  of  church  institutions  in  the  tenth  and 
eleventh  century  would  be  to  traverse  again  the  ground  already 

*  See  the  Tractatus  de  S.  Grace,  pref.  pp.  v-zii.  Freeman,  Norm.  Conq. 
ii.  440  sq.    Epistolae  CantoarieiiBes,  pref. 

'  Freeman  (Norm.  Conq.  iL  80,  8i)  regards  the  Lotharmgian  prelates  as 
German  in  speech,  and  therefore  possibly  welcome  to  Godwin  and  his  party. 

'  He  held,  or  at  least  administered,  at  one  time  Worcester,  Herefonl  and 
Sherborne :  it  is  fair  to  say  that  he  was  a  good  bishop  when  such  were  very 
scarce,  and  that  he  kept  foreigners  ont. 

a  2 
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gone  over.  The  devolution  of  judicial  powers  on  the  lords  of 
bookland,  the  king's  thegns,  and  others  having  grants  of  sac  and 
80C,  affected  the  territorial  power  of  the  bishops  and  monasteries 
in  just  the  same  way :  it  is  in  fact  from  the  charters  of  immunity 
to  the  churches  that  we  are  able  to  draw  the  scanty  conclusions 
which  can  be  drawn  as  to  the  status  of  the  lay  lords.  The  obliga- 
tion of  *  borh,'  by  which  every  man  was  obliged  to  have  a  security 
for  his  keeping  the  peace,  was  enforced  on  ecclesiastics  also.  An 
unpublished  list  of  the  '  festormen '  of  archbishop  Elfric  exists 
on  a  fly-leaf  of  the  York  Gospel  Book ;  every  priest  had  to  find 
himself  twelve  such  bondsmen^ ;  Elfric  has  sixty  or  more.  The 
office  of  archdeacon,  which  appears  first  at  the  end  of  the  eighth 
century,  has  now  risen  into  a  place  of  jurisdiction,  although  the 
creation  of  territorial  archdeaconries  has  not  yet  been  required. 
The  bishops,  instead  of  resigning  when  age  and  infirmity  incapa- 
citate them,  employ  deputies  to  perform  their  spiritual  functions, 
as  the  prince-bishops  did  in  the  later  middle  ages.  The  distinc- 
tive character  of  the  Anglo-Saxon  church,  like  that  of  the  state,  is 
being  changed  to  the  general  pattern  of  the  continental  churches. 
The  same  cries  of  simony  and  immorality  against  the  clergy  which 
are  heard  in  France  and  Germany  are  prevalent  here,  and  the 
means  taken  to  silence  them  are  as  weak  in  England  as  abroad. 
The  revival  of  life  and  energy  under  Dunstan  and  Elfric  has 
worn  itself  out  before  the  days  of  the  Confessor.  The  exhaustion 
of  the  church  coincided  with  that  of  the  state,  of  which  Edward 
is  a  fair  type,  and  which  the  zeal  of  Siward,  of  Godwin,  and  even 
of  Harold  could  not  counteract  The  time  was  come  for  Lan- 
franc  and  Anselm  as  well  as  for  William  of  Normandy  and 
Henry  of  Anjou. 

It  is  scarcely  necessary  to  point  out  the  special  importance 
of  this  portion  of  history  in  its  bearing  on  our  constitutional 
growth.  The  Church  of  England  is  not  only  the  agency  by 
which  Christianity  is  brought  to  a  heathen  people,  a  herald  of 
spiritual  blessings  and  glorious  hopes  in  another  life;  it  is  not 
merely  the  tamer  of  cruel  natures,  the  civiliser  of  the  rude,  the 
cultivator  of  the  waste  places,  the  educator,  the  guide  and  the 
'  Laws  of  the  Northumbrian  Priests,  §  a. 
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protector,  whose  guardianship  is  the  only  safeguard  of  the 
woman,  the  child,  and  the  slave  against  the  tyranny  of  their  lord 
and  master.     The  church  is  this  in  many  other  countries  besides  Bearing  of 

-r»  'x  •         11  -i   •  "I  rrn  •  011         1    •     the  Enjflish 

Britain  ;  but  here  it  is  much  more.  The  umty  of  the  church  m  church  his- 
England  was  the  pattern  of  the  unity  of  the  state :  the  cohesion  life  of  the 
of  the  church  was  for  ages  the  substitute  for  the  cohesion  which 
the  divided  nation  was  unable  otherwise  to  realise.  Strong  in 
its  own  conformation,  it  was  more  than  a  match  for  the  des- 
potic rule  of  such  kings  as  Offa,  and  was  the  guardian  of 
liberties  as  well  as  the  defence  of  the  oppressed.  It  was  to  an 
extraordinary  degree  a  national  church  :  national  in  its  compre- 
hensiveness as  well  as  in  its  exclusiveness.  Englishmen  were  in 
their  lay  aspect  Mercians  or  West  Saxons  ;  only  in  their  ecclesi- 
astical relations  could  they  feel  themselves  fellow-countrymen 
and  fellow-subjects.  And  for  a  great  part  of  the  period  under 
our  view,  the  interference  of  foreign  churches  was  scarcely 
if  at  all  felt.  There  was  no  Roman  legation  from  the  days  of 
Theodore  to  those  of  Offa,  and  there  are  only  scanty  vestiges  of 
such  interference  for  the  next  three  centuries :  Dunstan  boldly 
refused  to  obey  a  papal  sentence  \  Until  the  eve  of  the  Con- 
quest, therefore,  the  development  of  the  system  was  free  and 
spontaneous,  although  its  sphere  was  a  small  one.  The  use 
of  the  native  tongue  in  prayers  and  sermons  is  continuous; 
the  observance  of  native  festivals  also,  and  the  reverence  paid 
to  native  saints.  If  the  stimulating  force  of  foreign  inter- 
course was  wanting,  the  intensity  with  which  the  church  threw 
itself  into  the  interest  of  the  nation  more  than  made  up  what 
was  lacking.  The  ecclesiastical  and  the  national  spirit  thus 
growing  into  one  another  supplied  something  at  least  of  that 
strong  passive  power  which  the  Norman  despotism  was  unable 
to  break.  The  churches  were  schools  and  nurseries  of  patriots ; 
depositories  of  old  traditional  glories  and  the  refuge  of  the  per- 
secuted. The  English  clergy  supplied  the  basis  of  the  strength 
of  Anselm  when  the  Norman  bishops  sided  with  the  king.  They 
trained  the  English  people  for  the  time  when  the  kings  should 
court  their  support  and  purchase  their  adherence  by  the  re- 

'  See  Adelard's  Life  of  Danstan,  in  Memorials  of  S.  Danstan,  p.  67. 
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Btoration  of  liberties  that  would  otherwise  have  been  forgotten. 
The  unity  of  the  church  was  in  the  early  period  the  only  work- 
ing unity ;  and  its  liberty,  in  the  evil  days  that  followed,  the 
only  form  in  which  the  traditions  of  the  ancient  freedom  lingered. 
It  was  again  to  be  the  tie  between  the  conquered  and  the  con- 
querors ;  to  give  to  the  oppressed  a  hold  on  the  conscience  of 
the  despot ;  to  win  new  liberties  and  revive  the  old ;  to  unite 
Norman  and  Englishman  in  the  resistance  to  tyrants,  and 
educate  the  growing  nation  for  its  distant  destiny  as  the 
teacher  and  herald  of  freedom  to  all  the  world. 
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CHAPTER    IX. 


THE  NORMAK  CONQUEST. 

91.  Complex  results  of  the  Conqae8t.~92.  State  of  Normandy.— 93.  Growth 
of  FeudaUsm. — 94.  Feudal  ideas  of  the  Couquest. — 95.  National  policy 
of  William. — 96.  Introduction  of  Feudal  usages. — 97.  Maintenance  of 
old  forms. — 98.  Results  of  changes  of  administrators. — 99.  Subordinate 
changes  in  judicature.  — 100,  In  taxation.  — 101.  In  ecdedastical 
affikirs. — 102.  Transitional  character  of  the  period. 

91.  The  effect  of  the  Norman  Conquest  on  tbe  character  and  complex 
constitution  of  the  English  was  threefold.     The  Norman  rule  ^iqw^ 
invigorated  the  whole  national  system ;  it  stimulated  the  growth 
of  freedom  and  the  sense  of  unity,  and  it  supplied,  partly  from 
its  own  stock  of  jurisprudence,  and  partly  under  the  pressure 
of  the  circumstances  in  which  the  conquerors  found  themselves, 
a  formative  power  which  helped  to  develop  and  concentrate  the 
wasted  energies  of  the  native  race.     In  the  first  place  it  brought  Its  inn- 
the  nation  at  once  and  permanently  within  the  circle  of  Euro-  eSct.°* 
pean  interests,  and  the  Crusades,  which  followed  within  a  few 
years,  and  which  were  recruited  largely  from  the  Normans  and 
the  English,  prevented  a  relapse  into  isolation.  The  adventurous 
and  highly-strung  energy  of  the  ruling  race  communicated  itself 
to  the  people  whom  it  ruled ;  its  restless  activity  and  strong 
political   instinct  roused   the   dormant   spirit  and   disciplined  • 
even  while  it  oppressed  it.       For,  in  the  second  place,  the  It  calls  forth 

-*~*""^h  iu 


powers  which  it  called  forth  were  largely  exercised  in  counter-  opi^tion. 
acting  its  own  influence.     The  Normans  so  far  as  they  became 
Eijiglish  added  nerve  and  force  to  the  system  with  which  they 
identified  themselves ;  so  far  as  they  continued  Norman  they 
provoked  and  stimulated  by  opposition  and  oppression  the  latent 
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PormattTe  energies  of  the  English.  The  Norman  kings  fostered,  and  the 
Conquest.  Norman  nobility  forced  out  the  new  growth  of  life.  In  the 
third  place,  however,  the  importation  of  new  systems  of  admin- 
istration, and  the  development  of  new  expedients,  in  every  de- 
partment of  government,  by  men  who  had  a  genius  not  only  for 
jurisprudence  but  for  every  branch  of  organisation,  furnished 
a  disciplinary  and  formative  machinery  in  which  the  new  and 
revived  powers  might  be  trained  : — a  system  which  through 
oppression  prepared  the  way  for  order,  and  by  routine  educated 
men  for  the  dominion  of  law :  law  and  order  which  when  com- 
pleted should  attest  by  the  pertinacious  retention  and  develop- 
ment of  primitive  institutions,  that  the  discipline  which  had 
called  them  forth  and  trained  men  for  them,  was  a  discipline 
only,  not  the  imposition  of  a  new  and  adventitious  polity.  For 
the  Norman  polity  had  very  little  substantial  organisation  of  its 
own  ;  and  what  it  brought  with  it  to  England  was  soon  worn 
out  or  merged  in  that  of  the  nation  with  which  it  united.  Oidy 
the  vigour  and  vitality  which  it  had  called  forth  was  i>er- 
manent 
The  32-  Of  ^^  constitutional  history  of  the  Normans  of  Nor- 

Nom^dy?  mandy  we  have  very  little  information  ^.  A  century  and  a  half 
before  the  Conquest  of  England,  Rollo  had  received  the  province 
from  Charles  the  Simple :  he  and  his  people  in  becoming  Chris- 
tian had  become  to  a  certain  extent  Frank  also.  They  retained 
much  of  the  Scandinavian  character,  but  of  the  Norse  customs 
only  those  which  fell  into  easy  agreement  with  Frank  law ;  and 
their  native  language  they  entirely  forgot.  Of  Frank  law  in  its 
early  Norman  form  we  have  equally  scanty  evidence.  What 
little  is  known  is  learned  from  later  jurisprudence,  ai.d  that  by 

^  See  Palgrave,  Normandy  and  England,  i.  113.  Palgrave  enumerates 
•  three  traditions  or  legal  legends  of  Rollo :  (i)  The  custom  of  the  clamew 
de  haro,  by  which  whoever  sustained  or  feared  to  sustain  any  damage  of 
goods  or  chattels,  life  or  limb,  was  entitled  to  raise  thp  country  by  the  ciy 
Haro.  (a)  The  legend  of  the  Roumare,  according  to  which  he  tried  the 
obedience  of  his  people  bv  hanging  his  bracelets  on  a  tree,  where  they 
remained  unguarded  for  three  years  and  unmolested.  (3)  The  legend  of 
Long-pa<in,  according  to  which  he  hanged  a  husband  and  wife  who  had 
conspired  to  cheat  him.  The  first  two  stories  are  common  to  England  and 
other  countries ;  the  last  is  in  conformity  with  Scandinavian  jurisprudence. 
Ibid.  i.  696-699. 
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inference  rather  than  historic  evidence.  Even  the  existence  of  Obscurity 
the  ordinary  language  of  feudalism  in  Normandy  ^  before  the  stitutional 
Conquest  of  England  has  been  questioned,  unreasonably  indeed, 
but  not  without  such  probability  as  arises  from  lack  of  docu- 
mentary materials  of  proof.  The  little  that  is  clearly  known 
seems  to  be  that  the  Norman  duke  or  count  ruled  his  people  as 
a  personal  sovereign,  and  with  the  advice  of  a  council  of  great 
men  ';  that  under  him  were  a  number  of  barons,  who  owed  their  The  nobles, 
position  to  the  possession  of  land  for  which  they  were  under 
feudal  obligations  to  him,  which  they  took  every  opportunity  of 
discarding  ;  who  had  the  status  of  nobility  derived  from  ancient 
Norse  descent  or  from  connexion  with  the  ducal  family,  although 
that  nobility  neither  possessed  purity  of  blood,  nor  was  accom- 
panied by  any  feeling  of  honour  or  loyalty  ;  and  who  therefore 
were  kept  faithful  partly  by  a  sense  of  interest  and  partly  by  the 
strong  hand  of  their  master '.    The  population  of  cultivators  lived 

1  Sismondi'a  idea  that  Kollo  introduced  iull-grown  feudality  into  Nor> 
mandy  (Palgrave,  Normandy  and  England,  i.  693)  is  of  course  quite 
untenable.  Palgrave  remarks  that  '  it  remains  to  oe  proved  whether  any 
system  of  Norman  tenure  had  been  matured  into  consistency  by  fiscal 
talent  until  after  the  seventh  duke  of  Normandy  won  the  Anglo-Saxon 
crown.'  Ibid.  i.  694.  He  regards  however  Richard  Sanspeur,  the  third 
duke,  as  the  founder  of  Norman  feudalism.  Ibid.  ii.  534.  Waitz  agrees 
with  Palgrave  as  to  the  comparatively  late  growth  of  it;  Gottingische 
Gelehrte  Anxeigen,  Nachrichten,  Feb.  14,  1866 ;  pp.  o.s,  96. 

'  Freeman,  Norm.  Conq.  iii.  389  sq.  Palgrave,  Normandy,  and  Eng* 
land,  ii.  257,  regards  William  Longsword  the  son  of  Rollo  as  absolute. 

*  His  was  the  law,  his  was  the  state,  his  was  the  church.'  '  No  baronage 
surrounded  his  curule  chair,  no  clerk  sat  at  his  feet.  He  spake  the  law, 
he  gave  the  law,  he  made  the  law,  he  executed  the  law.'    Ibid.  p.  258. 

*  At  no  period  after  the  first  development  of  the  duchy  until  it  has  been 
united  to  the  cr(»wn  of  France,  can  we  discern  any  courts  or  conventions  of 
prelates  and  nobles  equivalent  to  the  Great  Couudls,  States  General,  or 
Parliaments  of  subsequent  times.'     Ibid.  p.  259. 

*  Palgrave,  Normandy  and  England,  iii.  ao,  29.  The  Norman  ooimts 
were  at  the  time  of  the  Conquest,  in  most  cases,  younger  branches  of  the 
ducal  house  or  closely  connected  with  it  by  affinity.  The  counts  of 
Brionne,  Evreux,  and  Eu  were  descended  from  sons  of  Richard  I ;  Ck>unt 
Odo  of  Aum&le  was  the  Conqueror's  brother-in-law  ;  Count  Robert  of  Mor- 
tain  his  half-brother.  The  three  great  patriarchs  of  the  other  Norman 
houses  were  Yvo  of  Belesme,  ancestor  of  the  Montgomery  counts  of  Pon- 
thieu  and  Alen9on,  and  earls  of  Shrewsbury ;  Bt^mard  the  Dane,  and  Osmund 
de  Centville.  Ibid.  ii.  535,  536  ;  iii.  148.  The  Beaumonts,  whose  county 
of  Meulan,  or  Mellent,  was  in  the  French  Vexin,  and  who  were  the  an- 
cestors of  the  earls  of  Warwick  and  Leicester,  were  descended  from  a  sister 
of  Gunnoris,  the  wife  of  Duke  Richard  I ;  and  the  houses  of  Montgomefy, 
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The  cultt*     under  this  aristocracy,  Gallic  in  extraction,  Frank  in  law  and 

vatort.  . 

custom,  and  speaking  the  language  which  had  been  created  by 
their  early  history.  These  people  were  in  strict  dependence  on 
their  Norman  lords,  although  they  now  and  then  showed  some 
remembrance  of  the  comparative  freedom  they  had  enjoyed  under 
the  Frank  empire,  and  retained  die  local  organisation  ¥^ich 

The  towns,  neitlier  Franks  nor  Normans  were  numerous  enough  to  displace^; 
and  commercial  prosperity  and  a  strong  communal  feeling  sub- 
sisted in  the  great  towns.  Nothing  but  the  personal  character 
of  the  dukes  had  prevented  the  territory  thus  lightly  held  from 

Ducal  policy,  dismemberment.  The  strong  hand  had  gathered  all  the  great 
fiefs  into  the  hands  of  kinsmen  whose  fidelity  was  secured  by  the 
right  of  the  duke  to  garrison  their  castles,  and  whose  tyrannies 
were  limited  by  the  right  of  the  duke  to  enforce  his  own  peace. 
Their  attempts  at  independence  were  checked  by  ruthless  blood- 

Reiafcioo  of   shed.     The  duke  himself  was  by  commendation  a  vassal  of  the 

the  king  of  king,  not  so  much  .as  king,  for  the  gift  to  RoUo  had  left  him 
tree,  but  as  duke  of  the  French  :  Bichard  of  Normandy  had 
commended  himself  to  Hugh  the  Great,  whose  descendants  had 
since  become  kings  ^.  But  the  hold  of  the  royal  hand  on  Nor- 
mandy was  scarcely  perceptible  ;  and  its  constitutional  con- 
nexion is  with  the  polity  of  the  Karolingian  rather  than  with 
that  of  the  third  race  of  kings.  What  little  legal  system  sub- 
sisted was  derived  from  the  Frank  institutions  as  they  were 
when  Normandy  was  separated  from  the  body  of  the  Frank 
dominion. 

93.  Feudalism,  the  comprehensive  idea  which  includes  the 
whole   governmental  policy  of  the   French   kingdom,   was    of 

Warenne  and  Giffi=krd,  from  other  suttera  of  the  same  fiunouB  lady ;  the 
house  of  Breteuil  from  her  brother  Herfast.  See  the  pedigrees  at  the 
end  of  Du  Chesne^M  Scriptores  Hist.  Norroannonim. 

^  Palgrave,  Normandy  and  England,  iii.  41,  43  :  *  When  we  reach  the 
era  of  written  evidence  all  absolute  servitude  has  become  obsolete.  The 
very  charter  which  designates  the  Tem-iewmt  as  a  servus  guarantees  his 
personal  freedom.'     Ibid.  p.  44. 

*  On  the  status  of  the  Norman  dukes,  and  the  changes  of  the  relation  in 
which  they  stood  to  the  Karolings,  the  German  kings  of  the  Saxon  line, 
the  dukes  of  the  Franks  and  the  kings,  see  Palgrave,  Normandy  and  Eng- 
land, ii.  135.  237-334,  347.  533;  Freeman,  Norm.  Conq.  i.  i6;,  330,  331, 
609 ;  Waltz,  Nachrichten  (as  above),  pp.  69-96, 
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distinctly  Frank  growth  *.     The  principle  which  underlies  it  Frank 
may  be  universal;  but  the  historic  development  of  it  with  which  feudaUsm. 
the  constitutional  history  of  Europe  is  concerned  may  be  traced 
step  by  step  under  Frank  influence,  from  its  first  appearance 
on  the  conquered  soil  of  Roman  Gaul  to  its  full  development 
in  the  jurisprudence  of  the  Middle  Ages  \    In  the  form  which  it 

*  The  word  feudum,  fief  or  fee,  is  derived  firom  the  German  word  for 
cattle  (Gothic  faihu ;  Old  High  German  Jihu ;  Old  Saxon  fehu  ;  Anglo- 
Saxon  feoh)  ;  the  seooodaiy  meaning  being  goods,  especially  money  : 
hence  property  in  general.  The  letter  d  is  perhaps  a  mere  insertion  for 
sound's  sake ;  but  it  has  been  interpreted  as  a  part  of  a  second  root,  od, 
also  meaning  property,  in  which  case  the  first  syllable  has  a  third  meaning, 
that  of  fee  or  reward,  and  the  whole  word  means  property  given  by  way  of 
reward  for  service.  But  this  is  improbable;  and  the  connexion  of  the 
word  with  the  Greek  i/Mp^rwau,  which  is  suggested  by  the  similarity  of 
feudal  and  emphyteutic  tenure  of  land,  will  not  stand  the  test  of  criticism. 
The  legal  emphyteusis  is  '  a  perpetual  right  in  a  piece  of  land  that  is  the 
property  of  anoUier.'  This  word  occurs  first  in  the  Digest  of  Justinian, 
and  the  emphyteutic  possessor  seems  generally  to  be  a  mere  lessee:  it 
appears  in  the  Lombtud  Capitulary  of  a.d.  819.  The  word  feodum  is  not 
found  earlier  than  the  dose  of  the  ninth  century.  But  neither  the  etymo- 
logy of  the  latter  word  nor  the  development  of  its  several  meanings  can  be 
regarded  as  certain.  See  Smith's  Dictionary  of  Antiquities,  s.  v.  Emphy- 
ttmis ;  Robertson,  Scotland,  ii.  454  ;  Du  Cange,  &c. 

'  As  feudalism  in  both  tenure  and  government  was,  so  far  as  it  existed 
in  England,  brought  full-grown  from  France,  it  is  not  necessary  here  to 
trace  in  detail  its  growth  in  its  native  country.  But  it  is  important  to  note 
the  change  in  the  opinion  of  scholars  on  the  subject,  which  has  resulted 
from  the  recent  investigations  of  German  writers.  The  view  accepted  in 
the  last  century  on  the  authority  of  Montesquieu,  and  generally  maintained 
by  the  French  writers,  is  that  tJie  conquests  of  the  Fianks  were  made  by 
independent  nobles,  who  had  a  powerful  comitatus,  and  that  the  lands  so 
acquired  were  divided  amongst  the  comites,  each  of  whom  was  bound  by 
»  special  oath  of  fidelity  to  Ids  lord,  and  held  his  land  by  the  obligation  of 
military  service.  Eichhom,  accepting  this  theory,  distinguished  the  divisions 
of  territory  made  before  Glovis,  on  the  principle  of  free  allotment,  from 
those  made  bv  that  king  and  his  successors,  on  a  feudal  principle :  the 
recipients  of  the  latter  grants  were  supposed  to  be  the  leudes,  and  amongst 
the  leudes'a  narrowjer  class  of  comites  bore  the  name  of  antruttiom.  The 
Merovingian  kingdom  was,  on  this  hypothesis,  a  state  built  up  on  vas- 
salage ;  the  bond  of  unity  being  the  connexion  of  classes  in  subordination 
to  one  another,  not  the  common  and  immediate  subjection  to  a  sovereign 
government.  This  theory  has  been  entirely  refuted  by  Waitz,  whose 
authority  has  been,  in  this  work,  regarded  as  conclusive  as  to  the  ancient 
German  system.  It  was  no  irregular  unorganised  fabric,  but  a  complete 
governmental  system.  Its  conquests  were  the  work  of  the  nations  moving 
in  entire  order ;  the  comitatus  was  not  the  bond  of  cohesion ;  the  leuden 
were  not  comites :  all  the  people  were  bound  to  be  faithful  to  the  king ; 
the  gift  of  an  estate  by  the  king  involved  no  defined  obligation  of  service ; 
all  the  nation  was  alike  bound  to  military  service ;  the  only  comites  were 
the  antrusiions,  and  these  were  few  in  number ;  the  basis  of  the  Mero- 
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♦ 

Condition     has  reached  at  the  Norman  Conquest,  it  may  be  described  as 

of  feudalism  .       .  .  . 

at  the  time   a  complete  organisation  of  society  through  the  medium  of  land 

Xorman  tenure,  in  which  from  the  king  down  to  the  lowest  landowner 
all  are  bound  together  by  obligation  of  service  and  defence  ;  the 
lord  to  protect  his  vassal,  the  vassal  to  do  service  to  his  lord ; 
the  defence  and  service  being  based  on  and  regulated  by  the 
nature  and  extent  of  the  land  held  by  the  one  of  the  other.  In 
those  states  which  have  reached  the  territorial  stage  of  develop- 
ment, the  rights  of  defence  and  service  are  supplemented  by  the 
right  of  jurisdiction.  The  lord  judges  as  well  as  defends  his 
vassal ;  the  vassal  does  suit  as  well  as  service  to  his  lord.  In 
states  in  which  feudal  government  has  reached  its  utmost  growth, 
the  political,  financial,  judicial,  every  branch  of  public  admin- 
istration is  regulated  by  the  same  conditions.  The  central 
authority  is  a  mere  shadow  of  a  name. 

jSiements  of  This  institution  had  grown  up  from  two  great  sources — the 
beneficium,  and  the  practice  of  commendation, — and  had  been 
specially  fostered  on  Gallic  soil  by  the  existence  of  a  subject 
population  which  admitted  of  any  amount  of  extension  in  the 

mftCTK-  methods  of  dependence.  The  beneficiary  system*  originated 
partly  in  gifts  of  land  made  by  the  kings  out  of  their  own 
estates  to  their  kinsmen  and  servants,  with  a  special  under- 

vingian  polity  was  not  the  rebition  of  loivl  and  vaasal,  but  that  of  the  sub- 
ject to  the  sovereign.  The  arguments  of  Roth  (Geschichte  des  Beneficial- 
wesens,  and  Fendalitat  und  Unterthanverband)  so  far  coincide  with  those  of 
Waitz ;  and  the  work  of  Sohm  (Altdeutsche  Keiohs-  und  Grerichtsverfas- 
sung)  completes  the  overthrow  of  the  old  theory  by  reconstructing  in  a 
▼ery  remarkable  manner  the  old  Grerman  system  in  Salian  and  Merovingian 
times.  It  remains  now  to  account  for  the  growth  of  the  feudal  system. 
This  is  done  by  Waitz  on  the  theory  of  a  conjunction  and  interpenetration 
of  the  beneficial  system  and  the  vassal  relation,  both  being  fostered  by  the 
growth  of  immunities ;  and  this  is  the  view  adopted  in  the  text.  Roth, 
however,  goes  further,  connecting  the  antrustionship  with  the  vassal  re- 
lation, and  makine  the  former  a  link  between  the  primitive  comitatus  and 
later  feudalism,  f  he  infeudation  of  benefices  and  transfer  of  magisterial 
jurisdictions  to  the  landowners  (the  seigniorial  system),  he  traces  not  to 
any  general  movement  in  society,  but  to  the  violent  innovation  of  the 
early  Karoling  period,  which  itself  resulted  from  the  great  secularisations 
of  the  eighth  century.  Waitz's  theory  is  maintained  as  against  Roth, 
in  the  points  in  which  the  two  writers  differ,  in  the  last  edition  of  his  in- 
valuable work.  See  also  Richter,  Annalen  der  Deutschen  Geschichte, 
pp.  108-1 1 1. 

»  Waitz,  D.  V.  G.  U.  216-258. 
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taking  to  be  feithful  * ;  partly  in  the  surrender  by  landowners 
of  their  estates  to  churches  or  powerful  men,  to  be  received  back 
again  and  held  by  them  as  tenants  for  rent  or  service.  By  the 
latter  arrangement  the  weaker  man  obtained  the  protection  of 
the  stronger,  and  he  who  felt  himself  insecure  placed  his  title 
under  the  defence  of  the  church.  By  the  practice  of  commend-  Commend- 
ation*, on  the  other  hand,  the  inferior  put  himself  under  the  per- 
sonal care  of  a  lord,  but  without  altering  his  title  or  divesting 
himself  of  his  right  to  his  estate;  he  became  a  vassal^  and  did 
homage.  The  placing  of  his  hands  between  those  of  his  lord 
was  the  typical  act  by  which  the  connexion  was  formed.  And 
the  oath  of  fealty  was  taken  at  the  same  time.  The  union  of  the 
beneficiary  tie  with  that  of  commendation  completed  the  idea  of 
feudal  obligation :  the  two-fold  hold  on  the  land,  that  of  the  lord  Twofold 

°  naturoof 

and  that  of  the  vassal,  was  supplemented  by  the  two-fold  en-  vasailaKe. 
^agement,  that  of  the  lord  to  defend,  and  that  of  the  vassal  to 
be  faithful.  A  third  ingredient  was  supplied  by  the  grants  ofOnnt^pt 
immunity  by  which  in  the  Frank  empire,  as  in  England,  the 
possession  of  land  was  united  with  the  right  of  judicature  :  the 
dwellers  on  a  feudal  property  were  placed  under  the  tribunal 
of  the  lord,  and  the  rights  which  had  belonged  to  the  nation  or 
to  its  chosen  head  were  devolved  upon  the  receiver  of  a  fief*. 
The  rapid  spread  of  the  system  thus  originated,  and  the  assimi- 
latioQ  of  all  other  tenures  to  it,  may  be  regarded  as  the  work  of 

'  Not  a  promise  of  definite  service  but  a  pled$ife  to  continue  faithful  in  the 
conduct  in  couBideration  of  which  the  reward  is  given.  Waitz.  D.  Y.  6.  ii.  251. 
Such  a  condition  of  course  preserved  to  the  giver  a  bold  on  or  interest  in  the 
land,  through  which  he  was  able  to  enforce  fidelity.  See  also  Roth,  Bene- 
ficialwesen,  p.  385 ;  who  points  out  that  even  when  the  possessors  of  great 
benefices  commended  themselves  to  the  kings,  they  did  not  in  the  days  of 
Charles  the  Bald  fall  into  the  class  of  yassids  ;  *  episcopi,  abbatee,  comites 
et  vassalli  dominJci . .  .  beneficia  habentes  Carolo  se  commendaverunt,  et 
fidelitatem  sacramento  firroaverunt.'  Ann.  Bertin,  a.d.  837.  But  this  was 
a  period  of  transition,  and  if  they  did  not  become  vassals  in  name,  they 
entered  into  a  relation  which  dififered  very  little  from  later  vassalage. 

»  Waitz,  D.  V.  G.  ii.  258-262. 

'  Yassus  in  the  Merovimnan  period  was  used,  according  to  Roth,  in- 
variablv  for  an  unfree  person ;  in  the  Karolingian  period  for  a  freeman 
commended,  or,  as  he  states  it,  placed  in  the  relation  of  comitatus,  to  a 
lord  ;  Benericialwesen,  p  367.  Waitz,  as  has  been  repeatedly  mentioned, 
rejects  the  idea  of  connecting  the  comitatns  with  commendation. 

*  Waita,  D.  Y.  G.  ii.  634-645  ;  iv.  243-273. 
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Beneficjea  the  tenth  century;  but  as  early  as  a.d.  877  Charles  the  Bald 
recognised  the  hereditary  character  of  all  benefices  ^ ;  and  from 
that  year  the  growth  of  strictly  feudal  jurisprudence  may  be  held 
to  date. 

The  system  testifies  to  the  country  and  causes  of  its  birth. 
The  beneficium  is  partly  of  Roman,  partly  of  (German  origin : 
in  the  Roman  system  the  usufruct,  the  occupation  of  land  be- 
longing to  another  person,  involved  no  diminution  of  status ' ; 
in  the  Germanic  system  he  who  tilled  land  that  was  not  his  own 
was  imperfectly  free  :  the  reduction  of  a  large  Roman  population 
to  dependence  placed  the  two  classes  on  a  level,  and  conduced  to 
the  wide  extension  of  the  institution.  Commendation  on  the  other 
hand  may  have,  had  a  Gallic  or  Celtic  origin ',  and  an  analogy 
only  with  the  Roman  clientship.  The  German  comitatus,  which 
seems  to  have  ultimately  merged  its  existence  in  one  or  other 
of  these  developments,  is  of  course  to  be  carefully  distinguished 
in  its  origin  from  them.  The  tie  of  the  benefixse  or  of  commend- 
ation could  be  formed  between  any  two  persons  whatever ;  none 
Importance  but  the  king  could  have  antrustions.  But  the  comitatus  of  Anglo- 
Saxon  form  Saxon  history  preserved,  as  we  have  seen,  a  more  distinct  exist- 
ence ^  and  this  perhaps  was  one  of  the  causes  that  distinguished 
the  later  Anglo-Saxon  system  most  definitely  from  the  feudalism 
of  the  Frank  empire. 

The  process  by  which  the  machinery  of  government  became 
feudalised,  although  rapid,  was  gradual.  The  weakness  of  the 
Karoling  kings '  and  emperors  gave  room  for  the  speedy  develop- 


of  comitatus. 


'  The  practice  had  been  growing  up  for  a  long  period,  and  the  danse  of 
the  Capitulary  of  Kierei  is  rather  a  recognition  of  a  presumptiye  right  than 
an  authoritative  enunciation  of  a  principle.  See  on  it  Roth,  Beneficial wesen, 
p.  420 ;  Waitz,  D.  V.  G.  iv.  693.  The  hereditary  usage  was  not  yet  uni- 
versal, nor  did  this  recognition  make  it  so ;  the  emperor  simply  makes 
provision  as  to  what  is  to  be  done  by  his  son  during  his  absence,  in  case  of 
the  death  of  a  count  or  other  holder  of  a  benefice.  It  is,  however,  a  clear 
proof  of  the  generality  of  the  usage.    See  Baluze,  ii.  1 79. 

*  See  Waitz,  D.  V.  G.  ii.  225,  334. 

*  Ibid.  iv.  199.  The  arguments  in  fiivour  of  this  theory  rest  on  Breton 
usages. 

*  See  above,  p.  153. 

*  The  tendency  had  begun  to  work  during  the  Merovingian  period.  It  was 
a  regulation  of  Glothair  II,  that  the  count  must  be  a  native  of  the  province 
over  which  he  was  placed.    Edict.  Cloth.  II,  c.  la ;  Baluze,  i.  16 ;  Waitz, 


Digitized  by 


Google 


IX.]  Feudal  Government.  255 

ment  of  disruptive  tendencies  in  a  territory  so  extensive  and  so  introdnction 
little  consolidated.  The  duchies  and  counties  of  the  eighth  and  fntothe  ua- 
ninth  centuries  were  still  official  magistracies,  the  holders  of^vwrnnent. 
which  discharged  the  functions  of  imperial  judges  or  generals. 
Such  officers  were  of  course  men  whom  the  kings  could  trust, 
in  most  cases  Franks,  courtiers  or  kinsmen,  who  at  an  earlier 
date  would  have  been  eomites  or  antruattons,  and  who  were  pro- 
vided for  by  feudal  benefices.  The  official  magistracy  had  in 
itself  the  tendency  to  become  hereditary,  and  when  the  benefice 
was  recognised  as  heritable,  the  provincial  governorship  became 
so  too.  But  the  provincial  governor  had  many  opportunities  of 
improving  his  position,  especially  if  he  could  throw  himself  into 
the  manners  and  aspirations  of  the  people  he  ruled.  By  mar< 
riage  or  inheritance  he  might  accumulate  in  his  fttmily  not  only 
the  old  alodial  estates  which,  especially  on  German  soil,  still 
continued  to  subsist,  but  the  traditions  and  local  loyalties  which 

were  connected  with  the  possession  of  them  ^    So  in  a  few  years  Growth  of 

,       ,         ,  feudal  ma- 

the  Frank  magistrate  could  unite  in  his  own  person  the  bene-  pistrades 

ficiary  endowment,  the  imperial  deputation,  and  the  headship  dai  princi- 
of  the  nation  over  which  he  presided.  And  then  it  was  only 
necessary  for  the  central  power  to  be  a  little  weakened,  and 
the  independence  of  duke  or  count  was  limited  by  his  homage 
and  fealty  alone,  that  is  by  obligations  that  depended  on  con- 
science only  for  their  fulfilment.  It  is  in  Germany  that  the 
disruptive  tendency  most  distinctly  takes  the  political  form; 
Saxony  and  Bavaria  assert  their  national  independence  under 


D.  y.  G.  ii  377.  The  intention  was  that  he  should  liave  a  substantial  stake 
in  the  well-being  of  the  province,  such  that  compensation  could  be  exacted 
firom  him  in  case  of  misgovemment. 

*  Abundant  proof  of  this  position  will  be  found  in  Grerman  history.  The 
rise  of  the  successive  fomilies  of  Saxon  dukes,  and  the  whole  history  of 
Bavaria  under  the  Saxon  emperors,  furnish  illustrations.  The  Saxon  dukes 
of  Bavaria  carry  out  the  Bavarian  policy  in  opposition  to  their  near  kinsmen 
on  the  imperial  throne.  The  growth  of  the  Swabian  Welft  into  perfect 
identification  with  the  Saxons  whom  they  governed  affords  another  striking 
instance.  In  a  less  degree,  but  still  to  some  extent,  this  was  the  case  in 
France  also ;  but  the  Gallic  populations  had  lost  before  the  Karoling  period 
most  of  their  national  aspirations ;  nor  did  the  Frank  governors  identify 
themselves  at  any  time  with  the  people.  Hence  the  great  difference  in 
social  results  between  French  and  German  feudalism. 
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Disruptive    Swabian  and  Saxon  dukes  who  have  identified  the  interests  of 
resolutions* 

their  subjects  with  their  own.  In  France,  where  the  ancient  tribal 

divisions  had  been  long  obsolete,  and  where  the  existence  of  the 
alod  involved  little  or  no  feeling  of  loyalty,  the  process  was 
simpler  still ;  the  provincial  rulers  aimed  at  practical  rather  than 
political  sovereignty;  the  people  were  too  weak  to  have  any 
aspirations  at  all :  the  disruption  was  due  more  to  the  abeyance 
of  central  attraction  than  to  any  centrifugal  force  existing  in 
the  provinces.  But  the  result  was  the  same  ;  feudal  government, 
a  graduated  system  of  jurisdiction  based  on  land  tenure,  in 
which  every  lord  judged,  taxed,  and  commanded  the  class  next 
below  him,  in  which  abject  slavery  formed  the  lowest,  and  irre- 
sponsible tyranny  the  highest  grade,  in  which  private  war, 
private  coinage,  private  prisons,  took  the  place  of  the  imperial 
institutions  of  government. 
Oppoaition  ^4.  This  was  the  social  system  which  William  the  Con- 
^e1!ntere8t  queror  and  his  barons  had  been  accustomed  to  see  at  work  in 
queror^d  France.  One  part  of  it,  the  feudal  tenure  of  land,  was  perhaps 
^^J^^**  the  only  description  of  tenure  which  they  could  understand; 
the  king  was  the  original  lord,  and  every  title  issued  mediately 
or  immediately  from  him.  The  other  part,  the  governmental 
system  of  feudalism,  was  the  point  on  which  sooner  or  later 
the  duke  and  his  barons  were  sure  to  differ;  already  the  in- 
compatibility of  the  system  with  the  existence  of  the  strong 
central  power  had  been  exemplified  in  Normandy ;  the  strength 
of  the  dukes  had  been  tasked  to  msdntain  their  hold  on  the 
castles  and  to  enforce  their  own  high  justice  :  much  more  difl&- 
cult  would  England  be  to  retain  in  Norman  hands  if  the  new 
king  allowed  himself  to  be  fettered  by  the  French  system.  On 
the  other  hand  the  Norman  barons  would  fain  rise  a  step  in 
the  social  scale  answering  to  that  by  which  their  duke  had 
become  a  king ;  and  they  aspired  to  the  same  independence 
which  they  had  seen  enjoyed  by  the  counts  of  Southern  and 
Eastern  France.  Nor  was  the  aspiration  on  their  part  alto- 
gether unreasonable;  they  had  joined  in  the  Conquest  rather 
as  sharers  in  the  great  adventure  tlian  as  mere  vassals  of  the 
duke  whose   birth  they  despised  as  much  as  they  feared  his 
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Btrengih^.    William,  however,  was  wise  and  wary  as  well  as  Feudal  te- 
strong.  Hence  whilst  by  the  insensible  process  of  custom,  or  rather  received 
by  the  mere  assumption  that  feudal  tenure  of  land  was  the  only  tendax  prin. 
lawful  and  reasonable  one,  the  Frankish  system  of  tenure  was  ▼emmenlr 
substituted  for  the  Anglo-Saxon,  the  organisation  of  govern- 
ment on  the  same  basis  was  not  equally  a  matter  of  course. 
The  Conqueror  himself  was  too  strong  to  suffer  that  organisation 
to  become  formidable  in  his  reign,  but  neither  the  brutal  force  of 
William  Bufus,  nor  the  heavy  and  equal  pressure  of  the  govern- 
ment of  Henry  I,  could  extinguish  the  tendency  towards  it.     It 
was  only  after  it  had  under  Stephen  broken  out  into  anarchy  and 
plunged  the  whole  nation  in  long  misery,  when  the  great  houses 
founded  by  the  barons  of  the  Conquest  had  suffered  forfeiture 
or  extinction,  when  the  Normans  had  become  Englishmen  under 
the  legal  and  constitutional  reforms  of  Henry  U,  that  the  royal 
authority  in  close  alliance  with  the  nation  was  enabled  to  put 
an  end  to  the  eviL 

95.  WiUiam  the  Conqueror  claimed  the  crown  of  England  as 
the  chosen  heir  of  Edward  the  Confessor '.    It  was  a  claim  which 

*  On  the  descent  of  the  great  barons  of  Nonnandy  see  above,  p.  249, 
note  3.  Ordericus  YitaUs  names  the  cbieft  who  joined  in  the  deliberation  of 
LUlebonne  preparatory  to  the  expedition  to  England;  the  Counts  Richard 
of  Evrenx,  Bobert  of  En,  Bobeort  of  Mortain,  Ralph  de  Conches,  son  of  tiie 
standard-bearer  of  Nonnandv,  William  Fits  Osbem  the  stewarid,  William 
de  Warenne  and  Hugh  the  butler ;  Hugh  de  Grantmesnil  and  Roger  de 
Mowbray,  Roger  de  Beaumont  and  Ro^  de  Montgomeri,  Baldwin  and 
Richard  sons  of  Count  Gilbert  of  Brionne.  Lib.  iii.  o.  1 1.  At  the  battle  of 
Hastings,  besides  most  of  these,  he  mentions  (iv.  o.  14)  Count  Eustace  of 
Boulogne,  Aimer  Viscount  of  Thouars,  Hugh  de  Montfort  the  constable, 
and  Walter  Giffiurd.  The  curious,  but  questionable,  list  of  the  contributions 
to  the  fleet  by  the  allied  barons,  is  briefly  this ; — ^William  Fitz  Osbem  the 
steward  furnished  60  ships  ;  Hugh,  aftemards  earl  of  Chester,  60 ;  Hugh 
de  Montfort  the  constable,  50  ships  and  60  knights;  Bemi,  afterwards 
bishop  of  Lincoln,  a  ship  with  ao  knights ;  Nicholas,  abbot  of  S.  Ouen, 
ao  ships  and  100  knights ;  Count  Robert  of  Eu,  60  ships ;  Fulk  the  lame,  40 ; 
Gerald  the  steward,  40 ;  Count  William  of  Evreux,  80 ;  Boger  of  Mont- 
gomery, 60;  Roger  of  Beaumont,  60;  Bishop  Odo,  100 ;  Bobert  of  Mor- 
tain,  I  ao ;  Walter  Gifibrd,  30  and  100  knights.  Lyttelton,  Hist,  of  Henry  II, 
ToL  L  p.  5a3.  These  lists  are  useful  as  helps  in  tracing  the  gradual  extinc- 
tion of  the  Conquest  fiunilies  during  the  struggles  of  the  Norman  reigns. 

'  Freeman,  Norm.  Conq.  ii.  169 ;  Ord.  vit.  iii.  11 ;  Chron.  de  Bello, 
p.  a.  The  Durham  chaiWs  in  which  the  king  states  that  he  is  *Bex 
Anglomm  hereditario  jure  &ctus '  are  forgeries.  See  Green  well,  Feodary 
of  Durham,  pp.  Ixrii,  IxxiL  See  also  p.  Ixxxii  The  king  himself  on  his 
deathbed  declared  that  he  had  won  the  crown  by  the  grace  of  God,  not  by 
hereditary  right.    Ord.  Yit.  viL  15.    See  Gneist,  Yer^tungsr.,  L  iii. 
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wmiam       the  English  did  not  admit,  and  of  which  the  Normans  saw  the 
MauBng-    fallacy,  but  which  he  himself  consistently  maintained  and  did 
^^*      his  best  to  justify.     In  that  claim  he  saw  not  only  the  justifi- 
cation of  the  conquest  in  the  eyes  of  the   Church,  but  his 
great  safeguard  against  the  jealous  and  aggressive  host  by 
whose  aid  he  had  realised  it.     Accordingly,  inmiediately  after 
the  battle  of  Hastings  he  proceeded  to  seek  the  national  recog- 
nition.    He  obtained  it  from  the  divided  and  dismayed  witan 
with  no  great  trouble,  and  was  crowned  by  the  archbishop  of 
York,  the  most  influential  and  patriotic  amongst  them,  binding 
himself  by  the  constitutional  promises  of  justice  and  good  laws. 
His  corona-  Standing  before  the  altar  at  Westminster, '  in  the  presence  of 
ment  tiie  clergy  and   people    he  promised  with   an  oath   that  he 

would  defend  Qod*8  holy  churches  and  their  rulers,  that  he 
would  moreover  rule  the  whole  people  subject  to  him  with 
righteousness  and  royal  providence,  would  enact  and  hold  fast 
right  law,  utterly  forbid  rapine  and  unrighteous  judgments^' 
The  form  of  election  and  acceptance  was  regularly  observed  and 
the  legal  position  of  the  new  king  completed  before  he  went 
forth  to  finish  the  conquest. 
No  general  Had  it  not  been  for  this  the  Norman  host  might  have  fairly 
Undi.  claimed  a  division  of  the  land  such  as  the  Danes  had  made 

in  the. ninth  century ^  But  to  the  people  who  had  recognised 
William  it  was  but  just  that  the  chance  should  be  given  them  of 
retaining  what  was  their  own.  Accordingly,  when  the  lands  of 
all  those  who  had  fought  for  Harold  were  confiscated',  those 
who  were  willing  to  acknowledge  William  were  allowed  to  re- 

*  Flor.  Wig.  A.D.  1066,  W.  Pictav.  (ed.  Maseree,  p.  145).  See  Freeman, 
Norm.  Conq.  iii.  559.  No  doubt  the  coronation  service  used  was  that  which 
had  been  employed  in  the  case  of  Ethelred,  and  the  words  of  Florence  re- 
present the  coronation  engagement:  *Sanctas  Dei  ecdesias  ac  rectores 
illarum  defendere,  necnon  et  cunctum  populum  sibi  subjectum  juste  et 
regali  providentia  regere,  rectam  legem  stataere  et  tenere,  rapinas  injus- 
taque  judioia  penitus  interdicere.'    See  above  pp.  147,  148. 

*  See  above  p.  7a. 

'  'The  evidence  that  we  have  leads  us  to  believe  that  the  whole  of  the 
lands  of  those  men,  dead  or  living,  who  had  fought  at  Senlac,  was  at  once 
dealt  with  as  land  forfeited  to  Sie  king.'  Freeman,  Norm.  Conq.  iv.  24. 
The  evidence  consists  of  references  to  these  confiscations  in  the  Domesday 
survey.    See  too  Dialogus  de  Scaccario,  i.  c.  10. 
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deem  theirs,  either  paying  money  at  once  or  giving  hostages  for  Redemption 
the  payments     That  under  this  redemption  lay  the  idea  of  a 
new  title  to  the  lands  redeemed  may  be  regarded  as  questionable. 
The  feudal  lawyer  might  take  one  view,  and  the  plundered  pro- 
prietor another.     But  if  charters  of  confirmation  or  regrant  were 
generally  issued  on  the  occasion  to  those  who  were  willing  to 
redeem,  there  can  be  no  doubt  that  as  soon  as  the  feudal  law 
gained  general  acceptance,  these  would  be  regarded  as  conveying 
a  feudal  title.     What  to  the  English  might  be  a  mere  payment 
of  fifrdwite  or  composition  for  a  recognised  offence,  might  to  the 
Normans  seem  equivalent  to  forfeiture  and  restoration.     But 
however  this  was,  the  process  of  confiscation  and  redistribution 
of  lands  imder  the  new  title  b^jan  firom  the  moment  of  the 
coronation.    The  next  few  years,  occupied  in  the  reduction  of  Dhdiible 
Western  and  Northern  England,  added  largely  to  the  stock  of  increaaed 
divisible  estates.     The  tyranny  of  Odo  of  Bayeux  and  William  struggle 
Fitz  Osbem  which  provoked  attempts  at  rebellion  in  a.d.  1067  >  ^^^  ^nqoeror. 
stand  made  by  the  house  of  Godwin  in  Devonshire  in  a.d.  1068  ; 
the  attempts  of  Mercia  and  Northumbria  to  shake  off  the  Nor- 
mans in  A.D.  1069  and  1070 ;  the  last  struggle  for  independence 
in  A.D.  1 07 1  in  which  Edwin  and  Morcar  finally  feU;  the  con- 
spiracy of  the  Norman  earls  in  A.D.  1074  in  consequence  of  which 
Waltheof  perished,  all  tended  to  the  same  result.     After  each 
effort  the  royal  hand  was  laid  on  more  heavily  :  more  and  more 
land  changed  owners,  and  with  the  change  of  owners  the  title  change  of 
changed.    The  complicated  and  unintelligible  irr^fularities  of  lowedVith 
the  Anglo-Saxon  tenures  were  exchanged  for  the  simple  and^?^^ 
uniform   feudal  theory.     The   fifteen  hundred  tenants-in-chief 
of  Domesday  take  the  pkce  of  the  countless  landowners  of 
king  Edward's  time  :  and  the  loose  unsystematic  arrangements 
which  had  grown  up  in  the  confusion  of  title,  tenure  and  juris- 
diction, were  replaced  by  systematic  custom.     The  change  was 
effected  without  any  legislative  act,  simply  by  the  process  of 
transfer  under  circumstances  in  which  simplicity  and  uniformity 

^  Chron.  Sax.  AJ).  1066 :  '  And  00m  to  Wertmynstre.  and  Ealdred  aroe- 
bisoeop  hine  to  cynge  gehalffode.  and  menn  guidon  him  gyld.  and  gifllas 
■ealdon.  and  sythth^  heora  land  bohtan.' 

8  2 


Digitized  by 


Google 


26o  Constitutional  History.  [chap. 

Assunilation  were  an  absolute  necessity.  It  was  not  the  change  from  alodial 
to  the  lieadftl  to  feudal  80  much  as  from  confusion  to  order.  The  actual 
amount  of  dispossession  was  no  doubt  greatest  in  the  higher 
ranks ;  the  smaller  owners  may  to  a  large  extent  have  remained 
in  a  mediatised  position  on  their  estates ;  but  even  Domesday 
with  all  its  fulness  and  accuracy  cannot  be  supposed  to  enu- 
merate all  the  changes  of  the  twenty  eventful  years  that 
followed  the  battle  of  Hastings.  It  is  enough  for  our  purpose 
to  ascertain  that  a  universal  assimilation  of  title  followed  the 
general  changes  of  ownership.  The  king  of  Domesday  is  the 
supreme  landlord ;  all  the  land  of  the  nation,  the  old  folkland, 
has  become  the  king's ;  and  all  private  land  is  held  mediately 
or  immediately  of  him ;  all  holders  are  bound  to  their  lords  by 
homage  and  fealty,  either  actually  demanded  or  understood  to  be 
demandable,  in  every  case  of  transfer  by  inheritance  or  otherwise. 
Besults.  96.  The  result  of  this  process  is  partly  legal  and  partly  con- 

stitutional or  political.  The  legal  result  is  the  introduction  of 
an  elaborate  system  of  customs,  tenures,  rights,  duties,  profits 
and  jurisdiction&  The  constitutional  result  is  the  creation  of 
several  intermediate  links  between  the  body  of  the  nation  and 
the  king,  in  the  place  of  or  side  by  side  with  the  duty  of 
allegiance. 
Legal  On  the  former  of  these  points  we  have  very  insufficient  data  ; 

sequin^  ^'^^  for  we  are  quite  in  the  dark  as  to  the  development  of  feudal 
of  t^u^  l&w  in  Normandy  before  the  invasion,  and  may  be  reasonably 
inclined  to  refer  some  at  least  of  the  peculiarities  of  English 
feudal  law  to  the  leaven  of  the  system  which  it  superseded  ^ 
Nor  is  it  easy  to  reduce  the  organisation  described  in  Domesday 
to  strict  conformity  with  feudal  law  as  it  appears  later,  especially 
with  the  general  prevalence  of  military  tenure.  The  growth  of 
knighthood  is  a  subject  on  which  the  greatest  obscurity  prevails  ; 
and  the  most  probable  explanation  of  its  existence  in  England, 
the  theory  that  it  is  a  translation  into  Norman  forms  of  the 
thegnage  of  the  Anglo-Saxon  law,  can  only  be  stated  as  probable. 
Between  the  picture  drawn  in  Domesday  and  the  state  of  affairs 
which  the  charter  of  Henry  I  was  designed  to  remedy,  there  is 

^  See  more  on  this  qaoBtion  in  Chapter  XL 
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a  difference  which  the  short  interval  of  time  will  not  account  for,  Devdop- 
and  which  testifies  to  the  action  of  some  skilful  organising  hand  tS^n  1086 
working  with  neither  justice  nor  mercy,  hardening  and  sharpen-  ^^  "*^* 
ing  all  lines  and  points  to  the  perfecting  of  strong  government. 

It  is  unnecessary  to  recapitulate  here  all  the  points  in  which 
the   Anglo-Saxon    institutions  were  already  approaching  the 
feudal  model ;  it  may  be  assumed  that  the  actual  obligation  of 
military  service  was  much  the  same  in  both  systems,  and  that  BeMm- 
even  the  amount  of  land  which  was  bound  to  furnish  a  mounted  thegn^uid  ^ 
warrior  was  the  same,  however  the  conformity  may  have  been  ^^  ** 
produced  ^     The  heriot  of  the  English  earl  or  thegn  was  in 
close  resemblance  with  the   relief  of  the  Norman   count  or 
knight.     But  however  close  the  resemblance,  something  was 
now  added  that  made  the  two  identical.     The  change  of  the 
heriot  to  the  relief  implies   a  suspension   of  ownership,  and 
carries  with  it  the  custom   of  livery  of  seisin.     The  heriot  Dilferenoe 
was  the  payment  of  a  debt  from  the  dead  man  to  his  lord  ^ ;  reUef: 
his  son  succeeded  him  by  alodial  right.     The  relief  was  paid 
by  the  heir  before  he  could  obtain  his  father's  lands  ;  between 
the  death  of  the  father  and  livery  of  seisin  to  the  son  the  right 
of  the  overlord  had  entered,  the   ownership  was  to  a  certain 
extent  resumed,  and  the  succession  of  the  heir  took  somewhat 
of  the  character  of  a  new  grant.     The  right  of  wardship  also 
became  in  the  same  way  a  re-entry  by  the  lord  on  the  profits  of 
the  estate  of  the  minor,  instead  of  being  as  before  a  protection, 
by  the  head  of  the  kin,  of  the  indefeasible  rights  of  the  heir, 
which  it  was  the  duty  of  the  whole  conmiunity  to  maintain. 

There  can  be  no  doubt  that  the  military  tenure,  the  most  pro-  ICiliteiy 
minent  feature  of  historical  feudalism,  was  itself  introduced  by  dui^SSro- 
the  same  gradual  process  which  we  have  assumed  in  the  case  of 
the  feudal  usages  in  general.  We  have  no  light  on  the  point  firom 
any  original  grant  made  by  the  Conqueror  to  a  lay  follower;  but, 
judging  by  the  grants  made  to  the  churches,  we  cannot  suppose 
it  probable  that  such  gifks  were  made  on  any  expressed  condition, 
or  accepted  with  a  distinct  pledge  to  provide  a  certain  contingent 
of  knights  for  the  king's  service.  The  obligation  of  national  defence 
*  Above,  pp.  117,  155,  191.  *  Ibid.  pp.  24,  157. 
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was  incumbent  as  of  old  on  all  landowners,  and  the  customary 
service  of  one  fully-armed  man  for  each  five  hides  was  probably 
the  rate  at  which  the  newly  endowed  follower  of  the  king  would 
be  expected  to  dischaige  his  duty.  The  wording  of  the  Domes- 
day survey  does  not  imply  that  in  this  respect  the  new  military 
service  differed  from  the  old :  the  land  is  marked  out  not  into 
knights'  fees  but  into  hides,  and  the  number  of  knights  to  be 
furnished  by  a  particular  feudatory  would  be  ascertained  by  in- 
quiring the  number  of  hides  that  he  held,  without  apportioning 
the  particular  acres  that  were  to  support  the  particular  knight. 

It  would  undoubtedly  be  on  the  estates  of  the  lay  vassals  that 
a  more  definite  usage  would  first  be  adopted,  and  knights  bound 
by  feudal  obligations  to  their  lords  receive  a  definite  estate  from 
them.  Our  earliest  information,  however,  on  this  as  on  most 
points  of  tenure  is  derived  from  the  notices  of  ecclesiastical 
practice.  Lanfranc,  we  are  told,  turned  the  drengs,  the  rent- 
paying  tenants  of  his  archiepiscopal  estates,  into  knights  for 
the  defence  of  the  country ' :  he  enfeoffed  a  certain  number  of 
knights  who  performed  the  military  service  due  from  the  archi- 
episcopal barony.  Thb  had  been  done  before  the  Domesday 
survey  \  and  almost  necessarily  implies  that  a  like  measure  had 
CaseinEent.  been  taken  by  the  lay  vassals.  Lanfr'anc  likewise  maintained 
ten  knights  to  answer  for  the  military  service  due  from  the 
convent  of  Christ  Church,  which  made  over  to  him,  in  con- 
sideration of  the  relief^  land  worth  two  hundred  pounds  annually. 
The  value  of  the  knight's  fee  must  already  have  been  fixed  at 
twenty  pounds  a  year.  In  the  reign  of  William  Rufus  the  abbot 
of  Ramsey  obtained  a  charter  which  exempted  his  monastery  from 
the  service  of  ten  knights  due  from  it  on  festivals,  substituting 

^  Epp.  Contuar.  p.  225.  Elton's  Tenures  of  Kent,  pp.  68,  69.  *Sed  et 
haec  attestantor  scripta  vetustissima,  quae  lingua  Anglorum  land-boka,  id 
est,  terrarum  libros  vocat.  Quia  yero  non  erant  adhue  tempore  r^is 
Willelmi  milites  in  Anglia,  sed  threnges,  praecepit  rex  ut  de  eis  milites 
fierent  ad  terrain  defendendam.  Fecit  autem  Lanfranous  threngoe  suos 
milites ;  monachi  vero  id  non  fecerunt  sed  de  portione  sua  ducentas  libratas 
terrae  dederunt  archiepiscopo,  ut  per  milites  suos  terras  eorum  defenderet 
et  omnia  negotia  eorum  apud  curiam  Romanam  suis  expensis  expediret, 
unde  adhuc  in  tota  terra  monachorum  nuUus  miles  est,  sed  in  terra 
archiepiscopL'  As  late  as  i  aoi  the  archbishop  obtained  a  charter  for  the 
same  purpose  ;  Houard,  Anc.  Loix,  IL  35  a. 

*  Domesday,  i.  hi,  3. 
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the  obligation  to  furnish  three  knights  to  perform  service  on  the 
north  of  the  Thames  ' :  a  proof  that  the  lands  of  that  house  had 
not  yet  been  divided  into  knights'  fees.  In  the  next  reign  we 
may  infer  from  the  &your  granted  by  the  king  to  the  knights 
who  defend  their  lands  '  per  loricas,'  that  is,  by  the  hauberk,  that 
their  demesne  lands  shall  be  exempt  from  pecuniary  taxation,  that 
the  process  of  definite  military  infeudation  had  largely  advanced. 
But  it  was  not  even  yet  forced  on  the  clerical  or  monastic  estates. 
When  in  1167  the  abbot  of  Milton  in  Dorset  was  questioned  as  ^^^ 
to  the  number  of  knights'  fees  for  which  he  had  to  account,  he 
replied  that  all  the  services  due  &om  his  monastery  were  dis- 
charged out  of  the  demesne ;  but  he  added  that  in  the  reign  of 
Henry  I,  during  a  vacancy  in  the  abbacy,  bishop  Roger  of  Salis- 
bury had  enfeoffed  two  knights  out  of  the  abbey  lands  ' ;  he  had 
however  subsequently  reversed  the  act  and  had  restored  the 
lands  whose  tenure  had  been  thus  altered  to  their  original 
condition  of  rent-paying  estate  or  socage.  The  very  term  'the  Old  and  new 
new  feofiment '  which  was  applied  to  the  knights'  fees  created 
between  the  death  of  Henry  I  and  the  year  in  which  the  account 
preserved  in  the  Black  Book  of  the  Exchequer  was  taken,  proves 
that  the  process  was  going  on  for  nearly  a  hundred  years  ',  and 

*  Ramsey  Cartulary,  fol.  54  b :  in  the  a9th  report  of  the  Deputy  Keeper 
of  the  Records,  app.  p.  45.  The  abbot  in  1 167  replies  to  the  royal  inquiry  as 
to  the  number  of  knights  enfeoffxl  in  the  monastic  lands :  '  Homines  fiununt 
iiii.  milites  in  communi  ad  servitium  domini  regis,  ita  quod  tota  terra 
abbatiae  oonmmnicata  est  cum  eis  per  hidas  ad  proediotum  servitium  £BKn- 
endum.*  The  lands  were  not  yet  cut  into  knights*  fees.  Liber  Niger 
Scaccarii,  ed.  Heame,  i.  257.  Similarly  the  bishop  of  Durham's  service 
for  his  demesne  land  was  that  of  ten  knights,  but  it  was  not  cut  up  into 
fees.     Ibid.  309. 

*  Liber  Niger  Scaocarii,  i.  75  : '  Contigit  tamen  aliquando,  eoclesia  nostra 
vacante,  Rogerum  episcopnm  Saresberiaa  illam  ex  mandato  regis  Henrici 
avi  veetri  in  custodiam  annis  quinque  suscepisse.  Tunc  pra^ctus  epi- 
scopus  de  quodam  tenemento  quod  tenuit  R.  de  Monasteriis  feodo  censuali, 
scilicet  de  duabus  hidis,  unum  fe&vit  militem.  Postmodo  vero  bonae 
memoriae  R.  praedeceasore  meo  oonstituto  abbate,  per  justitiam  regis 
Henrici  et  oonnlio  praefati  episoopi  R.  feoda  praedicta  ad  antiquum  statum 
revocata  sunt ;  et  quos  episcopus  oonstituit  milites  facti  sunt  oensuarii.' 

*  An  objection  to  this  argument  may  be  found  in  a  clause  of  the  so-        , 
called  Charter  of  the  Conqueror  (LL  WUL  iii.  §  8),  in  which  the  full-grown 
doctrine  of  military  tenure  is  expressed  thus :  *  Omnes  comites  et  barones 

et  milites  et  servientes,  et  univeni  liberi  homines  totius  regni  nostri  prae- 
dicti,  habeant  et  teneant  se  semper  bene  in  armis  et  in  equis  ut  decet  et 
oportet ;  et  sint  semper  prompti  et  bene  parati  ad  servitium  suum  integrum 
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Knights'      that  the  form  in  which  the  knights'  fees  appear  when  called 
Su^a*^   on  by  Henry  II  for  scutage  was  most  probably  the  result  of 
compodtion.  ^  ^^^  ^f  compositions  by  which  the  great  vassals  relieved  their 
lands  from  a  general  burden  by  carving  out  particular  estates 
the  holders  of  which  performed  the  services  due  from  the  whole ; 
it  was  a  matter  of  convenience  and  not  of  tyrannical  pressure. 
2SS^     The  statement  of  Ordericus  Vitalis  that  the  Conqueror  'dis- 
tributed lands  to  his  knights  in  such  fashion  that  the  kingdom 
of  England  should  have  for  ever  60,000  knights,  and  furnish 
them  at  the  king's  command  according  to  the  occasion  ^ '  must 
be  regarded  as  one  of  the  many  numerical  exaggerations  of  the 
early  historians.     The  officers  of  the  Exchequer  in  the  twelfth 
century  were  quite  unable    to    fix  the  number  of   existing 
knight's  fees. 

Nondeasto     It  cannot  even  be  crranted  that  a  definite  area  of  land  was 

the  extent  of  ° 

a^ughfs     necessary  to  constitute  a  knight's  fee ;  for  although  at  a  later 

period  and  in  local  computations  we  may  find  four  or  five 
hides  adopted  as  a  basis  of  calculation,  where  the  extent  of 
the  particular  knight's  fee  is  given  exactly,  it  afibrds  no  ground 
for  such  a  conclusion.  In  the  Liber  Niger  we  find  knights'  fees 
of  two  hides  and  a  half*,  of  two  hides',  of  four*,  five*,  and  six 
hides  ^.  Geoffrey  Eidel  states  that  his  father  held  184  carucates 
and  a  virgate,  for  which  the  service  of  fifteen  knights  was  due, 
but  that  no  knights'  fees  had  been  carved  out  of  it^  the  obliga- 
tion lying  equally  on  every  carucate^.     The  archbishop  of  York 

nobis  ezplendum  et  peragendmn  oom  opus  fuerit,  secundam  quod  nobis 
debent  de  feodis  et  tenementis  suis  de  jure  fiftcere ;  et  siout  iUis  statuimus 
per  commtme  consilium  totius  r^^i  nostri  praedicti,  et  illis  dedimus  et 
ooncessimus  in  feodo  jure  haereditario.'  But  this  diarter  is  a  mere  &bri- 
catioD,  and  gives  no  authori^  whaterer  to  the  articles  which  are  not  found 
in  the  earlier  and  simpler  form.  See  Ho^eden,  ii.  pref.  pp.  xxxv,  zxxvi. 
If  this  clause  be  genuine,  or  any  part  of  it,  it  must  be  understood  to  refer 
only  to  the  cases  in  which  the  knights'  fees  had  been  actually  apportioned. 
>  Ord.  Vit.  iv.  7.  *  Lib.  'S'lg.  i.  64,  75.  »  Ibid.  i.  75. 

*  Ibid.  i.  79.  *  Ibid.  i.  79,  104,  165. 

*  Ibid.  i.  79 ;  where  one  hide  is  reckoned  as  the  sixth  part  of  a  knight's 
fee ;  and  also  as  a  fifth  part :  the  difference  being  of  course  accounted  for 
by  the  quality  of  the  land,  or  by  the  tenour  of  the  enfeoffment. 

^  Ibid.  1.  aio :  *Nullus  militum  de  veteri  illo  fefamento  feofiE^tus  fuit 
nominatim  per  feodum  militis ;  sed  unaquaeque  carrucata  terrae  ad  fisKnen* 
dum  milites  zv.  par  est  alii  ad  omnia  servitia  fi»oienda  et  in  ezerdtibus  et 
in  custodiis  et  ubique.' 


Digitized  by 


Google 


IX,]  Knights'  Fees.  265 

had  &r  more  knights  than  his  tenure  required^.    It  is  impossible  The  knight's 
to  avoid  the  conclusion  that  the  extent  of  a  knight's  fee  was  de-  the  annual 
termined  by  rent  or  valuation  rather  than  acreage,  and  that  the 
common  quantity  was  really  expressed  in  the  twenty  librates  *, 
the  twenty  pounds'  worth  of  annual  value  which  until  the  reign 
of  Edward  I  was  the  qualification  for  knighthood  ^     It  is  most 
probable  that  no  regular  account  of  the  knights*  fees  was  ever 
taken  until  they  became  liable  to  taxation,  either  in  the  form  of 
auxUium  milUvm  under  Henry  I,  or  in  that  of  scutage  under 
his  grandson.     The  facts,  however,  which  are  here  adduced, 
preclude  the  possibility  of  referring  this  portion  of  the  feudal 
innovations  to  the  direct  legislation  of  the  Conqueror.     It  may  Questioa- 
be  regarded  as  a  secondary  question  whether  the  knighthood  of  knight- 
here  referred  to  was  completed  by  the  investiture  with  knightly  knig:ht- 
arms  and  the  honourable  accolade.     The  ceremonial  of  knight- 
hood was  practised  by  the  Normans,  whereas  the  evidence  that 
the  English  had  retained  the  primitive  practice  of  investing 
the  youthful  warrior  is  insufficient :   yet  it  would  be  rash  to 
infer  that  so  early  as  this,  if  indeed  it  ever  was  the  case,  every 
possessor  of  a  knight's  fee  received  formal  initiation  before  he 
assumed  his  spurs.     But  every  such  analogy  would  make  the 
process  of  transition  easier  and  prevent  the  necessity  of  any 
general  legislative  act  of  change. 

It  has  been  maintained  that  a  formal  and  definitive  act.  Feudalism 
forming  the  initial  point  of  the  feudalisation  of  England,  is  to  in  the  oath 
be  found  in  a  clause  of  the  laws,  as  they  are  called,  of  the^uam.  ^ 
Conqueror ;  which  directs  that  every  free  man  shall  affirm  by 
covenant  and  oath  that '  he  will  be  faithful  to  King  William 
within  England  and  without,  will  join  him  in  preserving  his 

^  Lib.  Nig.  i.  303 :  '  Soiatis,  domine,  qnod  snper  domininin  arohiepisoo- 
pattis  Eboraoenais  nullum  feodum  est  mUitis,  qucmiam  tot  habemus  fefatos 
milites  per  quoB  acquietavimuB  omne  eervitium  quod  vobis  debemus,  dcut 
et  praeoessores  nostri  fecerunt,  et  plurea  etiam  habemus  quam  vobis  debe- 
amuB.  Antecessoree  enim  noslari,  non  pro  necessitate  servitii  quod  deberent, 
sed  quia  cognatis  et  servientibus  suis  providere  volebant,  plures  quam  debe- 
bant  regi  feodaverunt.' 

'  See  above,  p.  162.  In  the  return  of  Nigel  de  Luvetot  in  the  Liber 
Niger,  i.  358,  the  fractions  of  the  knights'  fee  are  calculated  in  solidates, 
or  shillings'  worths.    See  also  pp.  293,  294. 

*  Select  Charters,  pp.  446,  447.    Cf.  Gneist,  Yerwalt.  i.  116,  117. 
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The  general  lands  and  honour  with  all  fidelity,  and  defend  him  against  his 
fdance  is  not  enemies  ^.'     But  this  iniunction  is  little  more  than  the  demand 
of  the  oath  of  allegiance  which  had  heen  taken  to  the  Anglo- 
Saxon  kings,  and  is  here  required  not  of  every  feudal  dependent 
of  the  king,  but  of  every  freeman  or  freeholder  whatsoever.     In 
that  famous  Council  of  Salisbury  of  a.d.  1086,  which  was  sum- 
moned immediately  after  the  making  of  the  Domesday  survey, 
we  learn  from  the  Chronicle  that  there  came  to  the  king  *  all  his 
witan,  and  all  the  landholders  of  substance  in  England  whose 
vassals  soever  they  were,  and  they  all  submitted  to  him,  and 
became  his  men  and  swore  oaths  of  allegiance  that  they  would 
Sten^      be  feithful  to  him  against  all  others,'     In  this  act  has  been  seen 
\^rea3^     the  formal  acceptance  and  date  of  the  introduction  of  feudalism, 
anti-feudal,  but  it  has  a  very  different  meaning.     The  oath  described  is  the 
bath  of  allegiance,  combined  with  the  act  of  homage,  and  obtained 
from  all  landowners  whoever  their  feudal  lord  might  be  ^.      It 

^  LL  WilL  I,  §  a,  below,  note  a.  See  Hoveden,  'IL  pref.  pp.  xzr.  sq. 
where  I  have  attempted  to  prove  the  spuriousness  of  the  document  called 
the  charter  of  William  I  printed  in  the  Ancient  Laws,  ed.  Thorpe,  p.  an. 
The  way  in  which  the  regulation  of  the  Conqueror  here  referred  to,  hae 
been  misunderstood  and  misused  is  curious.  Lambarde  in  the  Archaio- 
nomia,  p.  170,  printed  the  £&lse  charter,  in  which  this  genuine  article  is 
incorporated,  as  an  appendix  to  the  French  version  of  the  Ck>nqueror*8 
laws ;  numbering  the  clauses  51  to  67;  from  Lambarde  the  whole  thing 
was  transferred  by  Wilkins  into  his  collection  of  Anglo-Saxon  laws. 
Blackstone,  Commentaries,  ii.  49,  suggested  that  'perhaps  the  very  law 
[which  introduced  feudal  tenures]  thus  made  at  the  Council  of  Salisbury,  is 
that  which  is  still  extant  and  couched  in  these  remarkable  words,'  i.e.  the 
injunction  in  question;  and  referred  to  Wilkins,  p.  a  a  8.  Ellis,  in  the  in- 
troduction to  Domesday,  i.  16,  quotes  Blackstone,  but  adds  a  reference  to 
Wilkins  without  verifying  Blackstone's  citation  from  his  Collection  of  Laws, 
substituting  for  that  work  the  Concilia  in  which  the  law  does  not  occur. 
Many  modem  writers  have  followed  him  in  referring  the  enactment  of  the 
article  to  the  Council  of  Salisbury. 

*  It  is  as  well  to  give  here  the  text  of  both  passages.  That  in  the  laws 
runs  thus  :  '  Statuimus  etiam  ut  omnis  liber  homo  foedero  et  sacramento 
affirmet  quod  infra  et  extra  Angliam  Willelmo  regi  fideles  esse  volunt, 
terras  et  honorem  ilUus  omni  fideUtate  cum  eo  servare  et  ante  eum  contra 
inimicoe  defendere.'  Select  Charters,  p.  80.  The  homage  done  at 
Salisbury  is  described  by  Florence  thus :  '  Nee  multo  poet  mandavit  ut 
arehi^iscopi,  episcopi,  abbates,  comites  et  barones,  et  viceoomites  cum 
suis  militibus  die  Kalendarum  Augustarum  sibi  occunrerent  Saresberiae  ; 
quo  cum  venissent,  milites  eorum  sibi  fid^tatem  contra  omnes  homines 
jurare  coegit.'  The  Chronicle  is  a  little  more  full,  '  Thier  him  comon  to  his 
witan  and  ealle  tba  landsittende  men  the  ahtes  weron  ofer  call  Engleland, 
w»ron  thes  mannes  men  the  hi  weron,  and  ealle  hi  bugon  to  him  and 
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is  a  measure  of  precaution  taken  against  the  disintegrating 

power  of  feudalism,  providing  a  direct  tie  between  the  sovereign 

and  all  freeholders  Sfrhlch  no  inferior  relation  existing  between 

them  and  the  mesne  lords  would  justify  them  in  breaking.    But 

this  maybe  discussed  further  on.     The  real  importance  of  the  it  shows  that 

passage  as  bearing  on  the  date  of  the  introduction  of  feudal  thecnj  wm 

tenure  is  merely  that  it  shows  the  system  to  have  already  become  Ito^^d. 

consolidated ;  all  the  landowners  of  the  kingdom  had  already 

become,  somehow  or  other,  vassals,  either  of  the  king  or  of  some 

tenant  under  him.      The  lesson  may  be  learned  from  the  fact  of 

the  Domesday  survey. 

97.  The  introduction  of  such  a  system  would  necessarily  have  ^o  Con- 
effects  fiar  wider  than  the  mere  modification  of  the  law  of  tenure ;  1*^|KL*^ 
it  might  be  regarded  as  a  means  of  consolidating  and  concentrating  ^^i^^^% 
the  whole  machinery  of  government;  legislation,  taxation,  judica-  fei^insti- 
ture,  and  military  defence  were  all  capable  of  being  organised  on 
the  feudal  principle,  and  might  have  been  so  had  the  moral  and 
political  results  been  in  harmony  with  the  legal.      But  we  have 
seen  that  its  tendency  when  applied  to  governmental  machinery 
is  disruptive.     The  great  feature  of  the  Conqueror's  policy  is 
his  defeat  of  that  tendency.      Guarding  against  it  he  obtained 
recognition  as  the  king  of  the  nation  and,  so  far  as  he  could 
understand  them  and  the  attitude  of  the  nation  allowed,  he 
maintained  the  usages  of  the  nation.     He  kept  up  the  popular 
institutions  of  the  hundred  court  and  the  shire  court  ^.     He  con- 
firmed the  laws  which  had  been  in  use  in  Kiug  Edward's  days 
with  the  additions  which  he  himself  made  for  the  benefit,  as  he 
especially  tells  us,  of  the  English '.    We  are  told,  on  what  seems 

wseron  his  menn  and  him  hold  athas  sworon  thet  hi  woldon  ongean  ealle 
othre  men  him  holde  boon/  Gneist,  Verwalt.  1.116  rightly  points  out  this 
oath  as  giving  to  the  English  polity  a  direction  very  different  from  that 
of  the  continental  states. 

1  Statutes  of  William,  §  8  :  '  Reqniratur  hundredus  et  oomitatus  dcut 
antecessores  nostri  statuerunt.' 

'  Ibid.  §  7 :  '  Hoc  quoque  praecipio  et  toIo  ut  omnes  habeant  et 
teneant  legem  Edwardi  regis  in  terris  et  in  omnibus  rebus,  adauotis  iis 
quae  constitui  ad  utilitatem  populi  Anglomm.'  This  is  re-echoed  by 
Henry  I  in  his  Charter,  §  13.  *Lagam  Edwardi  regis  vobis  reddo  cum 
illis  emendationibus  qiiibus  pater  mens  cam  emendavit  consilio  baronum 
suonun.' 
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to  be  the  highest  legal  authority  of  the  next  centuiy,  that  he 
issued  in  his  fourth  year  a  commission  of  inquiry  into  the 
national  customs,  and  obtained  from  sworn  representatives  of 
each  county  a  declaration  of  the  laws  under  which  they  wished 
to  live  *.  The  compilation  that  bears  his  name  is  very  little 
more  than  a  reissue  of  the  code  of  Canute.  And  this  proceed- 
ing helped  greatly  to  reconcile  the  English  people  to  his  rule. 
Although  the  oppressions  of  his  later  years  were  far  heavier 
than  the  measures  taken  to  secure  the  immediate  success  of  the 
Conquest,  all  the  troubles  of  the  kingdom  after  a.d.  1075,  in  his 
sons'  reigns  as  well  as  in  his  own,  proceeded  from  the  insubordi- 
nation of  the  Normans,  not  from  the  attempts  of  the  English  to 
dethrone  the  king.  Very  early  they  learned  that,  if  their  interest 
was  not  the  king^s,  at  least  their  enemies  were  his  enemies ; 
hence  they  are  invariably  found  on  the  royal  side  against  the 
feudatories. 

This  accounts  for  the  maintenance  of  the  national  force  of 
defence,  over  and  above  the  feudal  army.  The  fyrd  of  the 
English,  the  general  armament  of  the  men  of  the  counties  and 
hundreds,  was  not  abolished  at  the  Conquest,  but  subsisted  even 
through  the  reigns  of  William  Rufiis  and  Henry  I,  to  be 
reformed  and  reconstituted  under  Henry  11 ;  and  in  each  reign 
it  gave  proof  of  its  strength  and  faithfulness.  The  witenagemot 
itself  retained  the  ancient  form  ;  the  bishops  and  abbots  formed 
a  chief  part  of  it,  instead  of  being,  as  in  Normandy,  so  insignificant 
an  element  that  their  very  participation  in  deliberation  has  been 
doubted.  The  king  sat  crowned  three  times  in  the  year  in  the  old 
royal  towns  of  Westminster,  Winchester,  and  Gloucester*,  hearing 


^  '  Willelmus  rex  quarto  anno  regni  sui,  consilio  baronum  suomm  fedt 
summoneri  per  universos  consulatus  Angliae  Anglos  nobiles  et  sapientee  et 
sua  lege  eruditos  ut  eorum  et  jura  et  consuetudines  ab  ipsis  audiret. 
Elect!  igitur  de  singulis  totius  patriae  comitatibas  viri  duodecim  jure- 
jurando  confirmaverunt  primo  ut,  quoad  possent,  recto  tramite  neque  ad 
dextram  neque  ad  sinistram  partem  devertentes  legum  suarum  oonsuetu- 
dinem  et  sancita  patefacerent,  nil  praetermittentes,  nH  addentes,  nil  praevari- 
caudo  mutantee.'  Hoveden,  ii.  318.  The  authority  on  which  the  statement 
is  made  seems  to  be  that  of  the  justiciar  Ranulf  Glanvill.  See  Hoveden,  ii. 
pref.  p.  xlvii.  According  to  the  tradition  preserved  in  the  same  document 
the  laws  ultimately  gran^  by  William  were  those  of  Edgar.    Ibid.  p.  «35. 

*  Chron.  Sax.  a.d.  1087.    W.  Mahnesb.  G.  R.  iii.  §  279. 


Digitized  by 


Google 


IX.]  Counteraction  of  Feudal  Ideas.  26g 

the  complaints  of  his  people,  and  executing  such  justice  as  his 
knowledge  of  their  law  and  language  and  his  own  imperious  will 
allowed.  In  all  this  there  is  no  violent  innovation,  only  such  No  violent 
gradual  essential  changes  as  twenty  eventful  years  of  new  actors 
and  new  principles  must  bring,  however  insensibly  the  people, 
themselves  passing  away  and  being  replaced  by  their  children, 
may  be  educated  to  endurance. 

98.  It  would  be  wrong  to   impute  to  the  Conqueror  any  Cluuiiifes 
intention  of  deceiving  the  nation   by  maintaining  its  official  fh>m  chanRo 
forms  whilst  introducing  new  principles   and  a  new  race  of  traton. 
administrators.     What  he  saw  required  change  he  changed  with 
a  high  hand.     But  not  the  less  surely  did  the  change  of  ad- 
ministrators involve  a  change  of  custom,  both  in  the  church  and 
in  the  state.     The  bishops,  ealdormen,  and  sheriff,  of  English 
birth  were  replaced  by  Normans  :  not  unreasonably  perhaps, 
considering  the  necessity  of  preserving  the  balance  of  the  state. 
With  the  change  of  officials  came  a  sort  of  amalgamation  or 
duplication  of  titles ;  the  ealdorman  or  earl  became  the  comes 
or  count ;  the  sheriff  became  the  vicecomes ' ;  the  office  in  each 
case  receiving  the  name  of  that  which  corresponded  most  closely 
with  it  in  Normandy  itself.     With  the  amalgamation  of  titles 

^  The  correspondence  of  the  offices  of  connt  nnd  earl  is  obvious  and  need 
not  be  discussed  further,  since  comes  had  even  before  the  (Conquest  been 
adopted  as  the  Latin  word  for  earl  or  ealdorman;  see  above,  pp.  iia,  156, 
158.  The  identification  of  the  vicecomes  with  the  sheriff  requires  a  little 
more  illustration,  for  many  writers  have  tried  to  explain  the  term  as  if  it 
were  of  native  growth  and  have  been  accordingly  puzzled  by  the  fact  that 
the  vicecomes  is  the  vicegerent,  not  of  the  earl,  but  of  the  king.  See  Madoz, 
Dialogus  de  Scaccario,  pp.  31,  3a.  Hence  aJso,  when  it  was  ascertained 
that  the  vicecomes  was  imported  full-grown  from  Normandy,  it  was  thought 
probable  that  the  comes  whom  he  represented  there  was  the  comes  Norman- 
norum,  the  duke  of  Normandy.  But  the  term  is  really  one  of  Frank 
origin.  The  vicecomes  is  the  missus  comitis  of  the  Karolings,  as  dis- 
tinguished from  the  vicarius  or  centenarius,  who  stands  to  him  in  the  same 
subaltern  relation  in  which  the  vicecomes  stands  to  the  comes ;  but  he  is 
the  judicial  representative  of  the  Earolingian  coTties :  the  name  appears 
first  in  Southern  France  under  Lewis  the  Pious,  but  never  was  domesticated 
in  Germany.  Sohm,  Fr.  B.  G.  Yerfg.  pp.  508-525.  It  had  been  main- 
tained in  Normandy  by  the  Normans  witnout  any  question  of  verbal  cor- 
rectness, and  was  in  the  same  loose  way  transferred  to  England.  The 
duties  of  the  Norman  viscounts  venr  much  of  course  resembled  those  of  the 
sherifis  both  fiscally  and  judiciaUy,  but  we  know  little  of  their  action  before 
the  Conquest. 
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came  an  importation  of  new  principles  and  possibly  new 
functions ;  for  the  Norman  count  and  viscount  had  not  exactly 
the  same  customs  as  the  earls  and  sheriffs.  And  this  ran  up 
into  the  highest  grades  of  organisation;  the  king^s  court  of 
counsellors  was  composed  of  his  feudal  tenants ;  the  ownership 
of  land  was  now  the  qualification  for  the  witenagemot  instead 
of  wisdom ;  the  earldoms  became  fiefe  instead  of  magistracies, 
and  even  the  bishops  had  to  accept  the  status  of  barons.  There 
was  a  very  certain  danger  that  the  mere  change  of  persons 
might  bring  in  the  whole  machinery  of  hereditary  magistracies, 
and  that  king  and  people  might  be  edged  out  of  the  adminis- 
tration of  justice,  taxation,  and  other  functions  of  supreme  or 
local  independence.  Against  this  it  was  most  important  to 
guard ;  as  the  Conqueror  learned  &om  the  events  of  the  first 
year  of  his  reign,  when  the  severe  rule  of  Odo  and  William 
Fitz-Osbem  had  provoked  Herefordshire  and  Kent  into  hopeless 
resistance. 

It  was  no  part  of  William's  policy  to  break  up  the  unity  of 
the  royal  authority  by  the  creation  of  great  hereditary  territorial 
jurisdictions :  but  the  absolute  necessity  of  measures  by  which 
the  disruptive  tendency  should  be  defeated  forced  itself  upon 
him  probably  by  degrees ;  and  every  opportunity  that  was 
furnished  by  the  forfeitures  of  the  first  ten  years  of  the  reign 
was  turned  to  progressive  advantage.  His  first  earls  were 
merely  successors  of  the  earls  of  Edward  the  Confessor ; 
William  Fitz-Osbem  held  Herefordshire  as  it  had  been  held  by 
earl  Balph ;  Ralph  Guader,  Itoger  Montgomery,  and  Hugh  of 
Avranches  filled  the  places  of  Edwin  and  Morcar  and  the 
brothers  of  Harold.  But  the  conspiracy  of  the  earls  in  a.d.  1074 
opened  William^s  eyes  to  the  danger  of  this  proceeding,  and  from 
that  time  onward  he  governed  the  provinces  through  sheriff 
immediately  dependent  on  himself,  avoiding  the  foreign  plan  of 
appointing  hereditary  counts,  as  well  as  the  English  custom  of 
ruling  by  vice-regal  ealdormen.  He  was  however  very  sparing  in 
giving  earldoms  at  all,  and  inclined  to  confine  the  title  to  those 
who  were  already  counts  in  Normandy  or  in  France.  To  this 
plan  there  were  some  marked  exceptions,  which  may  be  accounted 
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for  either  on  the  gronnd  that  the  arrangements  had  heen  com- 
pleted before  the  need  of  watchfulness  was  impressed  on  the  king 
by  the  treachery  of  the  Normans,  or  on  that  of  the  exigencies 
of  national  defence.  In  these  cases  he  created,  or  suffered  the  Exutonoe  or 
continuance  o(  great  palatine  jurisdictions ;  earldoms  in  which  earldoms. 
the  earls  were  endowed  with  the  superiority  of  whole  counties, 
so  that  all  the  landowners  held  feudally  of  them,  in  which  they 
received  the  whole  profits  of  the  courts  and  exercised  all  the 
regalia  or  royal  rights,  nominated  the  sherifis,  held  their  own 
councils  and  acted  as  independent  princes  except  in  the  owing 
of  homage  and  fealty  to  the  king.  Two  of  these  palatinates,  the 
earldom  of  Chester  and  the  bishopric  of  Durham,  retained  much  tf 
their  character  to  our  own  days^  A  third,  the  palatinate  of  bishop 
Odo  in  Kent,  if  it  were  really  a  jurisdiction  of  the  same  sort, 
came  to  an  end  when  Odo  forfeited  the  confidence  of  his  brother 
and  nephew'.  A  fourth,  the  earldom  of  Shropshire,  which  is  not 
commonly  counted  amongst  the  palatine  jurisdictions,  but  which 
possessed  under  the  Montgomery  earls  all  the  characteristics  of 
such  a  dignity,  was  confiscated  after  the  treason  of  Robert  of 
Belesme  by  Henry  I'.  These  had  been  all  founded  before  the 
conspiracy  of  A.D.  1074  ;  they  were  also,  like  the  later  lordships  Their 
of  the  marches,  a  part  of  the  national  defence ;  Chester  and  character. 

*  The  earldom  of  Chester  has,  with  the  principality  of  Wales,  belonged 
to  the  eldest  son  of  the  sovereign  sinoe  1301 ;  the  palatinate  jurisdiction  of 
Dorbam  was  transferred  to  the  crown  in  1836  by  act  of  Parliament, 
6  WiU.  IV.  c.  19. 

'  The  pidatine  jurisdiction  of  Odo  rests  on  the  authority  of  Ordericua 
Vitalis,  who  speaks  as  if  he  understood  what  he  meant  by  the  term ;  he 
mentions  the  gift  of  Kent  three  times,  (i)  in  a.d.  1067,  *  totam  Cantiam 
fratri  sno  commendavit  * ;  at  that  time  the  archbishop  Stigand  was  a 
prisoner,  and  Odo  was  acting  as  cojusticiar ;  (a)  under  the  year  1087  he 
speaks  of  him  as  ▼iceroy,  *  in  Anglia  praeposuit  Cantiae  regno' ;  and  (3)  in 
1088,  *palatinus  Gantiae  comes  erat,  et  plures  sub  se  comites  yirosque 
potentee  habebat.'  This  seems  distinct  enough,  but  it  may  be  explained 
perhaps  by  supposing  the  writer  to  have  confused  Odo^s  poaition  as  jus- 
ticiar with  his  territorial  endowment  in  Kent.  The  overwhelming  character 
of  his  power  may  be  inferred  from  the  action  of  the  PUmtum  apud  Pin- 
nendenam^  below,  p.  277  ;  in  the  record  of  which  he  is  called  comes  Cantiae ; 
Ang.  Sac.  i.  335  ;  as  he  is  by  Osbem,  his  contemporary :  Vita  S.  Dnn- 
stani,  p.  144. 

*  Mr.  Eyton,  in  his  History  of  Shropshire,  claims  it  as  a  palatine  earldom 
for  Roger  Montgomery,  vol.  i.  a  a,  70,  a4a  sq.  See  too  Nioolas's  Historic 
Peerage,  ed.  Courthope,  p.  434,  where  Selden  is  quoted  as  an  authority  for 
the  same  statement ;  and  the  Report  on  the  Dignity  of  a  peer,  i.  407  ;  and 
see  below,  Chapter  XL 
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Shropshire  kept  the  Welsh  marches  in  order,  Kent  was  the 
frontier  exposed  to  attack  from  Picardy,  and  Durham,  the  patri- 
mony of  St.  Cuthbert,  lay  as  a  sacred  boundary  between  England 
and  Scotland;  Northumberland  and  Cumberland  were  still  a 
debateable  ground  between  the  two  kingdoms.  Chester  was 
held  by  its  earls  as  freely  by  the  sword  as  the  king  held 
England  by  the  crown ;  no  lay  vassal  in  the  county  held  of  the 
king,  all  of  the  earl.  In  Shropshire  there  were  only  five  lay 
tenants  in  capite  besides  Eoger  Montgomery ;  in  Kent  bishop 
Odo  held  an  enormous  proportion  of  the  manors,  but  the  nature 
of  his  jurisdiction  b  not  very  clear,  and  its  duration  is  too  short 
ft)  make  it  of  much  importance.  If  William  founded  any  earl- 
doms at  all  after  a.d.  1074,  which  may  be  doubted,  he  did  it  on 
a  very  different  scale. 

The  hereditary  sheriffdoms  he  did  not  guard  against  with 
equal  care.  The  Norman  viscounties  were  hereditary^,  and 
there  was  some  risk  that  the  English  ones  would  become  so 
too ;  and  vdth  the  worst  consequences,  for  the  English  counties 
were  much  larger  than  the  bailiwicks  of  the  Norman  viscount, 
and  the  authority  of  the  sheriff  when  he  was  relieved  from  the  com- 
pany of  the  ealdorman,  and  was  soon  to  lose  that  of  the  bishop, 
would  have  no  check  except  the  direct  control  of  the  king.  If 
William  perceived  this,  it  was  too  late  to  prevent  it  entirely ; 
some  of  the  sheriffdoms  became  hereditary,  and  continued  to  be 
so  long  after  the  abuse  had  become  constitutionally  dangerous^. 

The  independence  of  the  greater  feudatories  was  still  further 
limited  by  the  principle,  which  the  Conqueror  seems  to  have 
observed,  of  avoiding  the  accumulation  in  any  one  hand  of 
a  great  number  of  contiguous  estates'.     The  rule  is  not  without 

^  See  StapletoD,  '  Botuli  Scaocarii  Normaimiae,'  i.  pp.  Iviii,  liz,  &c 

*  See  Chapter  XI. 

*  See  Thorpe's  Lappenberg.  iii.  aoi.  The  estates  of  Odo  l^y  in  seventeen 
counties,  those  of  Robert  of  Mortain  in  twenty  ;  Eustace  of  Boulogne  had 
fieft  in  twelve  counties,  and  Hugh  of  Avranobes  in  twenty-one,  besides  his 
palatine  earldom.  Gneist,  Self-government,  i.  66,  67,  gives  more  details, 
chieflv  from  Kelham's  Domesday  illustrated.    There  are  forty-one  great 

als.  each  of  whom  has  estates  in  more  than  six  counties :  of  these  five 


have  lands  in  seven,  six  in  eight,  two  in  nine,  four  in  ten,  four  in  eleven, 
three  in  twelve,  one  in  thirteen,  two  in  fourteen,  one  in  twenty,  and  one 
in  twenty-one  ;  all  these  are  laymen.  The  greatest  number  of  manors  ia 
held  by  Robert  of  Mortain,  793 ;  Odo  has  439 ;  Alan  of  Brittany  443. 
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some  important  exceptions,  and  it  may  have  been  suggested  by  BUtrilmtiOT 

the  diversity  of  occasions  on  which  the  fiefis  were  bestowed,  but  in  dirtant 
,  .  oountiei. 

the  result  is  one  which  William  must  have  foreseen.  An  insub- 
ordinate baron  whose  strength  lay  in  twelve  different  counties 
would  have  to  rouse  the  suspicions  and  perhaps  to  defy  the  arms 
of  twelve  powerful  sherifis,  before  he  could  draw  his  forces  to 
a  head.  In  his  manorial  courts,  scattered  and  unconnected,  he 
could  set  up  no  central  tribunal,  nor  even  force  a  new  custom 
upon  his  tenants,  nor  could  he  attempt  oppression  on  any  exten- 
sive scale.  By  such  limitation  the  people  were  protected  and 
the  central  power  secured. 

Yet  the  changes  of  ownership,  even  thus  guarded,  wrought  ^^  JJeory 
other  changes.  It  is  not  to  be  supposed  that  the  Norman  of  m^<». 
baron,  when  he  had  received  his  fief,  proceeded  to  carve  it 
out  into  demesne  and  tenants'  land  as  if  he  were  making  a 
new  settlement  in  an  uninhabited  country.  He  might  indeed 
build  his  castle  and  enclose  his  chase  with  very  little  re- 
spect to  the  rights  of  his  weaker  neighbours,  but  he  did  not 
attempt  any  such  radical  change  as  the  legal  theory  of  the 
creation  of  manors  seems  to  presume.  The  name  *  manor '  is  of 
Norman  origin^  but  the  estate  to  which  it  was  given  existed, 
in  its  essential  character,  long  before  the  Conquest ;  it  received 
a  new  name  as  the  shire  also  did,  but  neither  the  one  nor  the 
other  was  created  by  this  change.  The  local  jurisdictions  of  the  Growth  of 
thegns  who  had  grants  of  sac  and  soc,  or  who  exercised  judicial  customs, 
functions  amongst  their  free  neighbours,  were  identical  with  the 
manorial  jurisdictions  of  the  new  owners.  It  may  be  con- 
jectured with  great  probability  that  in  many  cases  the  weaker 
freemen,  who  had  either  willingly  or  under  constraint  attended 
the  courts  of  their  great  neighbours,  were  now,  under  the  general 
infusion  of  feudal  principle,  regarded  as  holding  their  lands  of 
them  as  lords ;  it  is  not  less  probable  that  in  a  great  number  of 
grants  the  right  to  suit  and  service  from  small  landowners 
passed  from  the  king  to  the  receiver  of  the  fief  as  a  matter  of 
course;  but  it  is  certain  that  even  before  the  Conquest  such 
a  proceeding  was  not  uncommon;  Edward  the  Confessor  had 
transferred  to  St.  Augustine's  monastery  a  number  of  alodiaries 
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in  Kent  \  and  every  such  measure  in  the  case  of  a  church  must 

Manorial      have  had  its  parallel  in  similar  irrants  to  laymen.    The  manorial 
matitutions.  ^      ^  °  '' 

system  brought  m  a  number  of  new  names;   and  perhaps  a 

duplication  of  offices.  The  gerefa  of  the  old  thegn,  or  of  the 
ancient  township,  was  replaced,  as  president  of  the  courts,  by 
a  Norman  steward  or  seneschal;  and  the  bydel  of  the  old 
system  by  the  bailiff  of  the  new  ;  but  the  gerefa  and  bydel  still 
continued  to  exist  in  a  subordinate  capacity  as  the  grave  or 
reeve  and  the  bedell;  and  when  the  lord's  steward  takes  his 
place  in  the  county  court,  the  reeve  and  four  men  of  the  town- 
ship are  there  also.  The  common  of  the  township  may  be 
treated  [as  the  lord's  waste,  but  the  townsmen  do  not  lose  their 

Estimate  of  customary  share.     The  chanfi^es  that  take  place  in  the  state  have 
the  amount     _    ,  \  .  ,      .       .      *^  .^,  ,  ,-.,,. 

of  change,     their  resultmg  analogies  m  every  village,  but  no  new  England  is 

created ;  new  forms  displace  but  do  not  destroy  the  old,  and  old 

rights  remain,  although  changed  in  title  and  forced  into  symmetry 

The  new       with  a  new  legal  and  pseudo-historical  theory.     The  changes 

pressive  in    may  not  seem  at  first  sight  very  oppressive,  but  they  opened  the 

way  for  oppression ;  the  forms  they  had  introduced  tended, 

under  the  spirit  of  Norman  legality  and  feudal  selfishness,  to 

become  hard  realities,  and  in  the  profound  miseries  of  Stephen's 

reign  the  people  learned  how  completely  the  new  theory  left 

them  at  the  mercy  of  their  lords ;  nor  were  all  the  reforms  of 

his  successor  more  stringent  or  the  struggles  of  the  century  that 

followed  a  whit  more  impassioned,  than  were  necessary  to  protect 

the  English  yeoman  from  the  men  who  lived  upon  his  strength. 

99.  In  attempting  thus  to  estimate  the  real  amount  of  change 

introduced  by  the  feudalism  of  the  Conquest,  many  points  of 

further  interest  have  been  touched  upon,  to  which  it  is  necessary 

to  recur  only  so  far  as  to  give  them  their  proper  place  in  a  more 

Pomtion  (rf    general  view  of  the  reformed  organisation.     The  Norman  king 
the  Norman  .,.,,,,.  -     ,  .  -rr     i        i  .1 

king.  IS  stul  the  king  of  the  nation.     He  has  become  the  supreme 

landlord ;  all  estates  are  held  of  him  mediately  or  immediately, 
but  he  still  demands  the  allegiance  of  all  his  subjects.  The  oath 
which  he  exacted  at  Salisbury  in  a.d.  1086,  and  which  is  em- 

*  EeroUe,  0.  D.  iv.  239.    See  above,  p.  189. 
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bodied  in  the  semi-legal  fonn  already  quoted,  was  a  modification  S'^^^'Jif^ 

of  the  oath  taken  to  Edmund  ^  and  was  intended  to  set  the  tween  king 

and  peopld. 
general  obligation  of  obedience  to  the  king  in  its  proper  relation 

to  the  new  tie  of  homage  and  fealty  by  which  the  tenant 
was  bound  to  his  lord.  All  men  continued  to  be  primarily  the 
king's  men,  and  the  public  peace  to  be  his  peace.  Their  lords 
might  demand  their  service  to  fulfil  their  own  obligations,  but 
the  king  could  call  them  to  the  fyrd,  summon  them  to  his  courts, 
and  tax  them  without  the  intervention  of  their  lords;  and  to 
the  king  they  could  look  for  protection  against  all  foes.  Accord- 
ingly the  king  could  rely  on  the  help  of  the  bulk  of  the  free 
people  in  all  struggles  with  his  feudatories,  and  the  people,  find- 
ing that  their  connexion  with  their  lords  would  be  no  excuse  for 
un&ithfulness  to  the  king,  had  a  further  inducement  to  adhere 
to  the  more  permanent  institutions. 

In  the  department  of  law  the  direct  changes  introduced  by  Amount  of 

ly^  -mrii'i-t  change  in 

the  Conquest  were  not  great.     Much  that  is  regarded  as  pecu-  jurispm- 

-,     ___  _,         ,  -r-ii'i         •!  Ill  1    denccun- 

liarly  Norman  was  developed  upon  Englisn  soil,  and  although  certain. 
originated  and  systematised  by  Norman  lawyers,  contained 
elements  which  would  have  worked  in  a  very  different  way  in 
Normandy.  Even  the  vestiges  of  Karolingian  practice  which 
appear  in  the  inquests  of  the  Norman  reigns  are  modified  by 
English  usage.  The  great  inquest  of  all,  the  Domesday  survey,  Inquests, 
may  owe  its  principle  to  a  foreign  source ;  the  oath  of  the  reporters 
may  be  Norman,  but  the  machinery  that  furnishes  the  jurors  is 
native ;  *  the  king's  barons  inquire  by  tiie  oath  of  the  sheriff  of 
the  shire,  and  of  all  the  barons  and  their  Frenchmen,  and  of  the 
whole  hundred,  the  priest,  the  reeve,  and  six  ceorls  of  every 
township'.'  The  institution  of  the  collective  Frankpledge,  Tj«ik- 
which  recent  writers  incline  to  treat  as  a  l^orman  innovation,  is 
so  distinctly  coloured  by  English  custom  that  it  has  been  gene- 
rally r^arded  as  purely  indigenous.  If  it  were  indeed  a  pre- 
caution taken  by  the  new  rulers  against  the  avoidance  of  justice 
by  the  absconding  or  harbouring  of  criminals,  it  fell  with  ease 
into  the  usages  and  even  the  legal  terms  which  had  been  common 


Above,  p.  148.  *  Domesday  of  Ely ;  Domesd.  iii.  497. 
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Trial  by  for  other  similar  purposes  since  the  reign  of  Athelstan  ^.  The 
trial  by  battle,  which  on  clearer  evidence  seems  to  have  been 
brought  in  by  the  Normans,  is  a  relic  of  old  Teutonic  jurispru- 
dence, the  absence  of  which  from  the  Anglo-Saxon  courts  is  far 
more  curious  than  its  introduction  from  abroad  \ 
Jurisdiction  The  Organisation  of  jurisdiction  required  and  underwent  no 
nnaltered.  great  change  in  these  respects.  The  Norman  lord  who  under- 
took the  office  of  sheriff  had,  as  we  have  seen,  more  unrestricted 
power  than  the  sherifiEs  of  old.  He  was  the  king's  representative 
in  all  matters  judicial,  military,  and  financial  in  his  shire,  and 
had  many  opportunities  of  tyrannising  in  each  of  those  depart- 
ments: but  he  introduced  no  new  machinery.  From  him,  or 
from  the  courts  of  which  he  was  the  presiding  officer,  appeal 
lay  to  the  king  alone;  but  the  king  was  often  absent  from 
England  and  did  not  understand  the  language  of  his  subjects. 
The  justiciar  In  his  absence  the  administration  was  entrusted  to  a  justiciar, 
deputy.  a  regent  or  lieutenant  of  the  kingdom;  and  the  convenience 
being  once  ascertained  of  having  a  minister  who  could  in  the 
whole  kingdom  represent  the  king,  as  the  sheriff  did  in  the 
shire,  the  justiciar  became  a  permanent  functionary.  This 
however  cannot  be  certainly  affirmed  of  the  reign  of  the  Con- 
queror who,  when  present  at  Christmas,  Easter,  and  Whit- 
suntide, held  great  courts  of  justice  as  well  as  for  other  purposes 
of  state;  and  the  legal  importance  of  the  office  belongs  to  a 
later  stage.  The  royal  court,  containing  the  tenants  in  chief 
of  the  crown,  both  lay  and  clerical,  and  entering  into  all 
the  functions  of  the  witenagemot,  was  the  supreme  council 
of  the  nation,  with  the  advice  and  consent  of  which  the  king 
legislated,  taxed,  and  judged. 

In  the  one  authentic  monument  of  William's  jurisprudence, 
the   act  which   removed  the  bishops  from  the  secular  courts 

*  See  above,  pp.  87-89. 

'  Palgrave  ar^es,  firom  the  fact  that  trial  by  battle  is  mentioned  hi 
a  record  of  a  Worcester  shiremoot  soon  after  the  Conquest,  that  the  custom 
may  possibly  have  been  of  earlier  introduction  ;  but  it  is  never  mentioned 
in  the  laws,  and  as  exemption  from  it  was  one  of  the  privileges  conferred 
by  charter  on  towns  in  the  next  century,  there  can  be  no  doubt  that  it 
was  an  innovation,  and  one  which  was  much  disliked.  See  Palgrave,  Com- 
monwealth, p.  225. 
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and  recognised  their  spiritual  jurisdictions,  he  tells  us  that  he  The  Con- 
acts  *  with  the  common  council  and  counsel  of  the  archbishops,  latet  with 
bishops,  abbots,  and  all  the  princes  of  the   kingdom  ^*     The  of  Mm 
ancient  summary  of  his  laws  contained  in  the  Textus  Roffensis 
is  entitled,  *  What  William  King  of  the  English  with  his  princes 
enacted  after  the  conquest  of  England';'   and  the  same  form 
is  preserved  in  the  tradition  of  his  confirming  the  ancient 
laws  reported  to  him  by  the  representatives  of  the  shires.     The 
Anglo-Saxon  Chronicle   enumerates   the  classes   of  men   who 
attended  his  great  courts :  '  there  were  with  him  all  the  great 
men  over  all   England,  archbishops  and  bishops,  abbots  and 
earls,  th^ns  and  knights^' 

The  great  suit  between  Lanfranc  as  archbishop  of  Canterbury  A  trial  ofth« 
and  Odo  as  earl  of  Kent,  which  is  perhaps  the  best  reported  reiffo. 
trial  of  the  reign,  was  tried  in  the  county  court  of  Kent  before 
the  king's  representative,  Gbsfrid  bishop  of  Coutances ;  whose 
presence  and  that  of  most  of  the  great  men  of  the  kingdom  seem 
to  have  made  it  a  witenagemot  The  archbishop  pleaded  the 
cause  of  his  church  in  a  session  of  three  days  on  Pennenden 
Heath  ^;  the  aged  South-Saxon  bishop,  Ethelric,  was  brought  by 
the  king's  command  to  declare  the  Ancient  customs  of  the  laws, 

'  'Communi  concilio  et  ooxLsilio  archiepiscoponnn,  episcoporum  et  ab- 
batum  et  ommum  principam  regni  mei.'  Ancient  Laws,  p.  115;  Select 
Charters,  p.  83. 

'  Select  Charters,  p.  80.  *  Chron.  Sax.  a.d.  1087. 

*  It  is  printed  in  Anglia  Sacra,  i.  534-336,  from  the  Textus  Roffensis, 
and  in  Wilkins,  Concilia,  i.  3231  334.  The  litigation  is  referred  to  in  Domes- 
day, L  fol.  j).  From  the  same  source  we  have  an  accowit  of  another  trial 
of  some  interest,  between  Gundulf  bishop  of  Rochester  and  Picot  sheriff  of 
Cambridgeshire.  The  suit  was  brought  before  the  king;  he  called  to- 
gether the  county  oourt  of  Cambridgeshire,  and  directed  that  the  right 
to  the  disputed  land  should  be  decided  by  their  judgment.  Bishop  Odo 
presided.  The  Cambridgeshire  men,  in  fear  of  the  sheriff,  decided  against 
Gnndulf.  Odo  thereupon  directed  that  they  should  choose  twelve  out  of 
their  number  to  swear  to  the  truth  of  their  report.  The  twelve  swore 
falsely ;  and  one  of  them  having  confessed  his  perjury  to  Odo,  he  ordered 
the  sheriff  to  send  the  jurors  up  to  London,  and  with  them  twelve  of  the 
best  men  of  the  county.  He  also  summoned  a  body  of  barons.  This 
court  uf  appeal  reversed  the  decision  of  the  shire.  The  twelve  beat  men 
tried  to  deny  their  complicity  with  the  perjurers,  and  Odo  offered  them 
the  ordeal  of  iron.  They  fiiiled  under  the  test,  and  were  fined  by  the 
rest  of  the  county  three  hundred  pounds,  to  be  pidd  to  the  king.  Ang. 
Sac.  i.  339 ;  see  below.  Chap.  XI. 
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Trial  at  and  with  him  several  other  Englishmen  skilled  in  ancient  laws 
and  customs.  All  these  good  and  wise  men  supported  the 
archbishop's  claim,  and  the  decision  was  agreed  on  and  deter- 
mined by  the  whole  county.  The  sentence  was  laid  before  the 
king,  and  confirmed  by  him.  Here  we  have  probably  a  good 
instance  of  the  principle  universally  adopted;  all  the  lower 
machinery  of  the  court  was  retained  entire,  but  the  presence 
of  the  Norman  justiciar  and  barons  gave  it  an  additional 
authority,  a  more  direct  connexion  with  the  king,  and  the 
appearance  at  least  of  a  joint  tribunal^. 

Principle  of       The  principle  of  amalgamating  the  two  laws  and  nationalities 

amalgaiua'*  ,  .  , 

tiou.  by  superimposing  the  better  consolidated  Norman  superstructure 

on  the  better  consolidated  English  substructure,  runs  through  the 
whole  policy.  The  English  system  was  strong  in  the  cohesion  of 
its  lower  organism,  the  association  of  individuals  in  the  township, 
in  the  hundred  and  in  the  shire  ;  the  Norman  system  was  strong 
in  its  higher  ranges,  in  the  close  relation  to  the  crown  of  the 
tenants  in  chief  whom  the  king  had  enriched.  On  the  other 
hand,  the  English  system  was  weak  in  the  higher  organisation, 
and  the  Normans  in  England  had  hardly  any  subordinate  or- 
ganisation at  all.  The  strongest  elements  of  both  were  brought 
together. 
Thewme  100.  The   same   idea  of  consolidating  the   royal  power  by 

carried  out  amalgamating  the  institutions  of  the  two  races  was  probably 
followed  also  in  the  department  of  finance ;  although  in  this 
point  neither  party  was  likely  to  discern  much  immediate 
benefit  to  any  one  but  the  king.  William,  whose  besetting  vice 
was  said  by  his  contemporaries  to  be  avarice,  retained  the 
revenues  of  his  predecessors  and  added  new  imposts  of  his  own. 
The  ordinary  revenue  of  the  English  king  had  been  derived 
solely  from  the  royal  estates  and  the  produce  of  what  had  been 
the  folkland,  with  such  commuted  payments  of  feormfultum, 
or  provision  in  kind,  as  represented  either  the  reserved  rents 
from  ancient  possessions  of  the  crown,  or  the  quasi-voluntary 
tribute  paid  by  the  nation  to  its  chosen  head.     The  Danegeld, 

^  Exactly  the  same  principle  was  involyed  in  the  institution  of  regular 
eyres  or  circuits  of  the  justices  by  Henry  I  or  Henry  II. 


in  taxation. 
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that  is,  the  extraordinary  revenue  arising  from  the  cultivated  land,  The  Dane- 
— originally  levied  as  tribute  to  the  Danes,  although  it  had  been 
continued  long  after  the  occasion  for  it  had  ceased, — ^had  been 
abolished  by  Edward  the  Confessor^  The  Conqueror  not  only 
retained  the  royal  estates,  bat  imposed  the  Danegeld  anew.  In 
A.D.  1084  he  demanded  a  sum  of  six  shillings  from  every  hide 
of  land,  three  times  the  old  rate*.  The  measure  may  have  been 
part  of  the  defensive  policy  which  he  adopted  after  discovering 
the  faithlessness  of  his  brother  Odo,  and  which  connects  itself 
with  the  Domesday  survey  and  the  Salisbury  council  two 
years  later ;  but  it  became  a  permanent  source  of  revenue.  On  Feudal 
the  Norman  side  the  supreme  landlord  was  entitled  to  all  the 
profits  of  the  feudal  position,  a  description  of  income  of  which 
we  have  no  details  proper  to  the  reign  of  the  Conqueror,  but 
which  becomes  prominent  immediately  after  his  death.  It  is 
needless  to  observe  that  the  actual  burden  of  the  feudal  imposts, 
as  well  as  the  older  taxation,  fell  on  the  English;  for  the 
Norman  lords  had  no  other  way  of  raising  their  reliefs,  aids, 
tallages,  and  the  rest,  than  from  the  labours  of  their  native 
dependents.  The  exaction  may  have  been  treated  by  them  as 
a  tyrannical  one,  but  the  hardship  directly  affected  the  English. 

The  income  thus  accumulated  was  no  doubt  very  great.  The  The  Con- 
royal  lands  are  known  from  Domesday  to  have  produced  in  the  iaoome. 
reign  of  William  the  Conqueror  nearly  £20,000';  and  the 
Danegeld  of  A.D.  1084,  if  levied  from  two-thirds  of  the  hidage 
of  the  kingdom,  would  be  about  as  much  more.  To  this  must 
be  added  the  profits  of  jurisdictions  and  the  other  occasional 
items  which  we  have  no  means  of  estimating.  Qiraldus  Cam- 
brensis^  mentions  £40,000  as  the  amount  which  in  his  days 

^  Edward  imagined  that  he  saw  the  devil  sitting  on  the  bags  in  the 
treasury.  Hoveden,  i.  no.  The  author  of  the  Dialogue  de  Scaccario  says 
that  William  turned  the  Danegeld  from  a  regular  into  an  occasional  tax. 
Lib.  i.  c.  II. 

*  Chron.  Sax.  a.d.  1083 ;  Flor.  Wig.  A.D.  1084 ;  Freeman,  Norm.  Conq. 
iv.  685. 

'  Pearson,  Early  and  Middle  Ages,  i.  385. 

*  De  Jnst.  Princ.  iii.  c.  30 :  -•  Angliae,  regum  Anglorum  tempore  et 
etiam  penultimi  Edwardi  Westmonasteriensis  diebus,  annui  fincalee  red- 
ditus,  sicut  in  rotulo  Wintoniae  reperitur,  ad  sexaginta  millia  marcarum 
summom  implebant.' 
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was  regarded  as  representing  the  income  ascribed,  on  the 
evidence  of  Domesday,  to  Edward  the  Confessor.  Ordericus 
Vitalis,  a  well-informed  Norman  monk  of  the  next  century, 
boldly  states  William's  revenue  at  £io6i  loa,  i\d,  a  day, 
besides  the  profits  of  the  law  courts*.  If,  as  has  been  cleverly 
conjectured,  this  circumstantial  statement  refers  properly  to 
the  weekly  revenue,  we  arrive  at  a  sum  of  between  fifty  and 
sixty  thousand  pounds  a  year.  A  comparison  with  the  revenue 
of  Henry  I,  which  in  his  thirty-first  year  reached  a  gross  amount 
of  £66,000,  may  show  that  this  is  not  improbable^  But  the 
numerical  statements  of  the  early  writers  are  very  untrustworthy, 
and  no  approach  can  yet  be  made  to  a  precise  estimate.  It 
is  evident,  however,  that  the  same  general  principle  was  at 
work  in  the  collection  of  revenue  as  in  the  courts  of  justice 
and  in  the  furnishing  of  military  defence.  No  class  was  left 
untaxed ;  all  men  had  a  distinct  relation  to  the  king  over  and 
above  the  relation  to  their  lords ;  and  the  strongest  points  of 
the  two  national  systems  are  brought  into  joint  working. 

101.  The  ecclesiastical  policy  of  the  Conqueror  presents  marks 
of  coincidence,  and  also  of  contrast,  with  his  secular  adminis- 
tration. There  is  the  same  change  of  administrators,  but  not 
the  same  fusion  or  modification  of  offices.  The  change  of  ad- 
ministrators is  gradual  in  the  church  as  in  the  state,  and  nearly 
as  complete:  the  English  church  was  drawn  into  the  general 
tide  of  ecclesiastical  politics  and  lost  much  of  its  insular  cha- 
racter :  it  gained  in  symmetry  and  definiteness  of  action,  and 
was  started  on  a  new  career.  But  the  immediate  motives  of 
William's  measures  are  somewhat  complex.  His  attack  on 
England  was  planned  and  carried  out  with  the  approval  of  Pope 

*  Ord.  Vit.  iv.  7  :  *  Ipd  vero  regi,  ut  fertor,  mille  et  sexaginta  librae 
steiilensiB  monetae,  soliclique  triginta  et  tree  oboli,  ex  juatis  redditibos 
Angliae  per  singuloe  dies  redduntur ;  exoeptis  muneribus  regiis  et  reatuum 
redemptionibus,  aliisque  multiplicibus  negotiis  quae  regis  aerarium  quo- 
tidie  adaugent.' 

'  Ben.  Pet.  ii.  pref.  xcix.  The  sum,  calculated  as  carefully  as  I  could 
do  it,  is  £66,593,  but  it  includes  debts  and  old  accounts,  and  cannot  be 
regarded  as  an  approximation  to  the  true  revenue.  The  treasure  in  Henry's 
lumds  at  his  death  was  at  least  £160,000,  of  which  £100,000  fell  to 
Stephen,  Will.  Malmesb.  Hist.  Nov.  L  (  14;  and  £60,000  was  in  Nor^ 
mandy,  Ord.  Vit.  xiii  19. 
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Alexander  IL  and  the  hard  measure  dealt  out  to  the  Emrlish  KeWaons  to 

the  pope, 
bishops  personally  was  due  quite  as  much  to  the  desire  of  satis- 
fying the  pope,  who  had  his  own  jealousies  and  grudges,  as  to 
William's  belief  that  the  influence  of  the  great  ecclesiastics  was 
secretly  working  against  him,  or  that  the  support  of  a  strong 
Norman  hierarchy  was  absolutely  necessary  for  his  safety.  But 
William  had  no  intention  of  following  the  papal  guidance  further 
than  was  convenient  to  himself ;  and  in  the  great  adviser  whom 
he  chose  on  his  own  responsibility  he  found  a  very  able  and 
conscientious  helper.  Lanfranc  was  a  statesman  as  well  as  influence  of 
a  theologian,  a  lawyer  as  well  as  a  scholar,  and  in  feeling  quite 
as  much  an  Englishman  as  a  Norman :  he  was  an  Italian,  too, 
and,  therefore  perhaps,  not  a  papalist  ^.  Hence  whilst  attempt- 
ing the  reformation  of  abuses,  which  either  the  national  easiness 
and  self-complacency,  or  the  evil  influence  of  the  Norman  clergy 
had  originated,  he  adopted  no  violent  or  rigorous  scheme  of 
discipline,  provoked  no  national  antipathies,  sacrificed  neither 
the  state  to  the  church  nor  the  church  to  the  state.  His  policy 
was  uniformly  in  agreement  with  the  king's,  and  his  personal 
influence  kept  in  harmonious  working  two  systems,  which  con- 
tained elements  that  after  his  death  were  to  produce  a  long  and 
bitter  quarrel 

William's  own  ideas  of  managing  the  church  were  probably  waii»m*« 
developed  altogether  in  England  itself.     The  Norman  prelates,  ucy^o^^ 
with  whom  as  duke  he  had  to  do,  were  either  sons  of  the  ruling  England. 
&milies  ^  or  personally  insignificant.     They  had  not  the  position 
of  the  English  prelates  with  reference  either  to  the  people  or 
to  the  duke.     They  were  but  a  small  element  in  his  council, 
and  in  no  close  relation  with  the  native  population,  whilst  in 

*  Several  letters  of  Lanfranc  and  Gregory  VII  are  extant,  ftom  which 
a  certain  amount  of  coolness  may  be  inferred  to  have  existed  between 
tbem.  Gregory  complains  and  Lanfranc  excuses  himself.  See  Freeman, 
Norm.  Conq.  iv.  454-437. 

'  Ordericus  names  them,  lib.  iii.  c.  xi.  Odo  of  Bayeux  was  the  Con- 
queror*8  brother ;  the  bishop  of  Lisieux  was  brother  of  the  count  of  £u, 
and  the  bishop  of  Avranches  son  of  Count  Ralph  of  Bayeux,  both  cousins 
of  the  king;  the  bishop  of  Seez  belonged  to  the  family  of  Belesroe  ;  Grosfrid 
of  Coutances  was  a  mighty  man  on  both  sides  the  Channel.  The  arch- 
bishop of  Bouen  and  the  bishop  of  Evreux  were  of  less  personal  im- 
portance. 
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^e"^i^  England  they  were  the  most  numerous  and  coherent  body  in  the 
bishops,  witenagemot ;  and  although  many  of  Edward's  bishops  were 
foreigners,  they  had  inherited  the  loyalty  and  traditional  sup- 
port of  the  districts  over  which  they  presided.  The  ready  sub- 
mission of  the  witan  in  A.D.  1066  saved  the  bishops  for  the 
moment:  the  Conqueror  had  no  wish  to  make  enemies,  and 
they  had  no  champion  to  take  the  place  of  Harold.  But  when 
in  A.D.  1070  he  had  found  that  the  influence  of  the  episcopate 
was  so  strong  that  it  must  be  put  into  safer  hands,  and  when  the 
legates  of  Alexander  II  demanded  the  humiliation  of  the  igno- 
rant supporters  of  the  antipope  Benedict  and  the  enforcement 
of  canonical  order,  he  proceeded  to  displace  most  of  the  native 
Deposition  bishops.  Then  Stigand,  who  occupied  two  sees,  one  of  which 
bishops.  he  had  taken  in  the  lifetime  of  a  Norman  predecessor,  and  who 
had  received  the  pall  from  a  schismatic  pope,  was  deposed  and 
imprisoned.  With  him  fell  his  brother,  the  bishop  of  Elmham, 
and  the  faultless  bishop  of  Selsey  whom  he  had  consecrated,  and 
who  might  be  regarded  as  sharing  his  schismatic  attitude  \  The 
brother  bishops  of  Durham,  Ethelwin  and  Ethelric,  had  incurred 
the  penalties  of  treason.  York  and  Lichfield  were  vacant  by 
death.  Dorchester  had  been  filled  up  by  the  Norman  Bemigius 
since  the  battle  of  Hastings  ^  Hereford,  Wells,  Bamsbury, 
Exeter,  and  London  were  already  in  the  hands  of  foreigners. 
It  was  by  no  act  of  extraordinary  severity  that  the  change  was 
made ;  but  at  the  end  of  a.d.  1070  only  two  sees  retained  native 
bishops,  Worcester  and  Rochester '.  The  way  was  open  for 
Lanfranc,  and  his  appointment  satisfied  both  king  and  pope. 
Henceforth  the  bishops  and  most  of  the  abbots  were  Norman  * ; 

*  Flor.  Wig.  A.D.  1070.  Remigius,  in  his  profession  of  obedience  to 
Lanfranc,  mentions  the  mission  of  legates  from  the  pope  with  orders  that 
all  who  bad  been  ordained  by  Stigand  should  be  deposea  or  suspended. 

*  He  too  had  been  consecrated  by  Stigand,  but  the  offence  was  not  so 
fatal  in  a  Norman  as  in  an  Englishman ;  he  declares  in  his  profession  that 
he  was  ignorant  of  Stigand's  uncanonical  status.  MS.  CoiUm,  Cleopatra, 
£.  I. 

'  Siward  of  Rochester  is  said  by  William  of  Malmesbury  to  have  died 
a  few  days  after  the  Conquest.  But  he  lived  several  years  longer,  was 
present  at  a  council  at  Winchester  in  1072,  and  died  probably  in  1075. 

*  The  deposition  of  the  abbots  was  also  graduaL  See  the  Chronide  (ed. 
Earle).  pp.  ^71-275. 


Digitized  by 


Google 


IX.]  Division  of  Church  Courts.  283 

but  they,  like  the  king,  realised  their  new  position  as  English-  Character 
men  by  adoption;  entering  immediately  on  all  the  claims  of  Conqueror's 
their  predecessors  and  declaring  that,  so  far  as  their  power  went, 
the  churches  they  espoused  should  suffer  no  detriment.  The 
Conqueror's  bishops  were  generally  good  and  able  men,  though 
not  of  the  English  type  of  character.  They  were  not  mere 
Norman  barons,  as  was  the  case  later  on,  but  scholars  and 
divines  chosen  under  Lanfranc's  influence.  The  abbots  were 
less  wisely  selected,  and  had  perhaps  a  more  diflScult  part  to 
play,  for  the  monasteries  were  still  full  of  English  monks,  and 
preserved,  and  probably  concentrated,  most  of  the  national 
aspirations  after  deliverance  which  all  came  to  naught. 

The  most  important  ecclesiastical  measure  of  the  reign,  the  S^'^'jfJ^" 
separation  of  the  church  jurisdiction  from  the  secular  business 
of  the  courts  of  law,  is  unfortunately,  like  all  other  charters  of 
the  time,  undated.  Its  contents  however  show  the  influence 
of  the  ideas  which  under  the  genius  of  Hildebrand  were  forming 
the  character  of  the  continental  churches.  From  henceforth  the 
bishops  and  archdeacons  are  no  longer  to  hold  ecclesiastical 
pleas  in  the  hundred-court,  but  to  have  courts  of  their  own ;  to 
try  causes  by  canonical  not  by  customary  law,  and  allow  no 
spiritual  questions  to  come  before  laymen  as  judges.  In  case 
of  contumacy  the  offender  may  be  excommunicated  and  the  king 
and  sheriff  will  enforce  the  punishment.  In  the  same  way  lay- 
men are  forbidden  to  interfere  in  spiritual  causes  ^     The  reform 

^  Ancient  Laws,  ed.  Thorpe,  p.  213  :  *  Ut  nullus  epiicopus  vol  archidia- 
cx>riU8  de  legibus  episcopalibua  amplius  in  hundret  pladta  teneant,  neo 
causam  quae  ad  regimen  animarum  pertinet  ad  judicium  secularium  bo- 
minam  adducant,  sed  quicunque  secundum  epiBCopales  leges  de  quacunque 
causa  vei  culpa  interpellatus  fuerit,  ad  locum  quern  ad  hoc  episcopus 
elegerit  vel  nominaverit  veniat,  ibique  de  causa  vel  culpa  sua  respondeat, 
et,  non  secundum  hundret  sed  secundum  canones  et  episcopales  leges, 
rectum  Deo  et  episcopo  suo  fiiciat.  Si  vero  aliquis  per  superbiam  elatus 
ad  justitiam  episcopalem  venire  contempserit  vel  noluerit,  vocetur  semel, 
secundo  et  tertio ;  quod  si  nec  sic  ad  eraeudationem  venerit,  excommuni- 
cetur  fct,  si  opus  fuerit,  ad  hoc  vindicandum  fortitude  et  ju^titia  r^^is  vel 
vicecomltis  adhibeatur.  lUe  autem  qui  vocatus  ad  justitiam  episcopi 
venire  noluerit,  pro  unaquaque  vocatione  legem  episcopalem  emendabit. 
Hoc  etiam  defendo  et  mea  auctoritate  inteixlioo,  ne  ullus  vicecomes,  aut 
praepositus  seu  minister  regis,  nee  aliquiu  laicus  homo  de  legibus  quae  ad 
episcopum  pertinent  se  intromittat,  nee  aliquis  laicus  homo  ahum  hominem 
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Consequence  Jg  one  which  might  very  naturally  recommend  itself  to  a  man 
The  system  which  it  superseded  was  full  of 
anomalies  and  disadvantages  to  both  justice  and  religion.     But 
the   change  involved   far  more  than  appeared  at  first.      The 
growth  of  the  canon  law,  in  the  succeeding  century,  from  a 
quantity  of  detached  local  or  occasional  rules  to  a  great  body  of 
universal  authoritative  jurisprudence,  arranged  and  digested  by 
scholars  who  were  beginning  to  reap  the  advantages  of  a  revived 
study  of  the  Roman  civil  law,  gave  to  the  clergy  generally  a  far 
more  distinctive  and  definite  civil  status  than  they  had  ever 
possessed  before,  and  drew  into  church  courts  a  mass  of  busi- 
ness with  which  the  church  had  previously  had  only  an  indirect 
connexion.     The  question  of  investitures,  the  marriage  of  the 
clergy,  and  the  crying  prevalence  of  simony,  within  a  very  few 
years  of  the  Conqueror's  death,  forced  on  the  minds  of  states- 
men everywhere  the  necessity  of  some  uniform  system  of  law. 
The  need  of  a  system  of  law  once  felt,  the  recognition  of  the 
supremacy  of  the  papal  court  as  a  tribunal  of  appeal  followed 
of  course :  and  with  it  the  great  extension  of  the  legatine  ad- 
ministration.    The  clergy  thus  found  themselves  in  a  position 
external,  if  they  chose  to  regard  it  so,  to  the  common  law  of 
the  land ;  able  to  claim  exemption  from  the  temporal  tribunals, 
and  by  appeals  to  Rome  to  paralyse  the  regular  jurisdiction  of 
the  diocesans.     Disorder  followed  disorder,  and  the  anarchy  of 
Stephen's  reign,  in  which  every  secular  abuse  was  paralleled  or 
reflected  in  an  ecclesiastical  one,  prepared  the  way  for  the  Con- 
stitutions of  Clarendon,  and  the  struggle  that  followed  with  all 
its  results  down  to  the  Reformation  itself.     The  same  facility  of 
employing  the  newly  developed  jurisprudence  of  the  canonists 
drew  into  the  ecclesiastical  courts  the  matrimonial  and  testa- 
mentary jurisdiction,  and  that  most  mischievous,  because  most 
abused,  system  of  enforcing  moral  discipline  by  spiritual  penal- 
ties, at  the  instance  of  men  whose  first  object  was  the  accumula- 
tion of  money. 


sine  justitia  episoopi  ad  juJiciara  adducat ;  judicium  vero  in  nullo  loco 
portetur,  nisi  in  episcopali  sede  aut  in  illo  loco  quern  ad  hoc  epiacopus 
constituent.' 
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The  foundation  of  spiritual  courts,  and  the  exemption  of  their  Attitude  of , 

^  ^  William  and 

proceedings  from  the  common  usages  of  Anglo-Saxon  law,  had  Lanflrano 
a  bearing  on  the  relations  of  the  church  to  the  state  in  these  papacy, 
ways ;  but  it  must  not  be  supposed  that  it  was  in  itself  a  sign 
of  any  disposition  in  either  William  or  Lanfranc  to  admit  ex- 
treme claims  on  the  part  of  the  popes.  The  results  that  have 
been  mentioned  flowed  from  a  state  of  things  which  was  now 
in  process  of  development,  and  which  attained  full  growth  far 
more  rapidly  than  they  could  have  expected,  through  circum- 
stances which  they  could  not  foresee.  An3rthing  like  a  direct 
claim  on  the  part  of  the  papacy  William  repudiated  at  once.  Not 
only  did  he  distinctly  refuse  the  demand  of  fealty  made  by  the 
legate  Hubert  on  behalf  of  Gregory  VII*,  but  he  seems  to  have 
established  an  understanding  with  the  English  church  which  had 
the  force  of  a  concordat  for  future  times.  The  arrangement  is 
described  by  the  faithful  historian  Eadmer  as  a  novelty,  but  it 
was  a  novelty  necessitated  by  the  newness  of  the  circumstances 
in  which  the  king  found  himself.  'He  would  not  suffer  that  wuiiam's 
any  one  in  all  his  dominions  should  receive  the  pontiff  of  the  ingwith 
city  of  Rome  as  apostolic  pope,  except  at  his  command,  or 
should  on  any  condition  receive  his  letters  if  they  had  not  been 
first  shown  to  himself.'  This  principle,  which  was  abused  by 
William  Rufus,  and  which  could  only  work  well  when  the  chiefs 
in  church  and  state  were  in  thorough  concert,  expresses  rather 
than  overcomes  the  difficulty.     But  it  is  a  difficulty  which  has 

*  Freeman,  Nonn.  Conq.  iv.  433-434,  has  traced  the  history  of  Gregory's 
oorreepondenoe  with  the  Conqueror.  Some  time  about  a.d.  1076,  the  pope 
sent  a  legate  to  William  to  ask  for  a  more  regular  payment  of  Peter's 
pence  and  to  demand  fealty.  The  king's  answer  was  this :  after  the  greet- 
ing *  salutem  cum  amicitia/  '  Hubertus  legatus  tuus,  religiose  pater,  ad 
me  veniens  ex  tua  parte  me  admonuit,  quatenus  tibi  et  successoribns  tuis 
.  fidelitatem  &oerem,  et  de  pecunia  quam  antecessores  mei  ad  Bomanam 
eoclesiam  mittere  solebant  melius  cogitarem.  Unum  admisi,  alterum  non 
admisi  ;  iidelitatem  fiusere  nolui  nee  volo ;  quia  neo  ego  promisi  neo  ante- 
cessores meos  antecessoribus  tuis  id  fedsse  oomperio.  Pecunia  tribus 
ferroe  annis,  in  Galliis  me  agente,  negUgenter  collecta  est ;  nunc  vero 
Divina  misericordia  me  in  regnum  meum  reverso,  quod  collectum  est  per 
prmesentem  legatum  mittetur ;  et  quod  reliqaum  c»t  per  legates  Lanfnuioi 
arohiepisoopi  fidelis  nostri,  cum  opportunum  fiierit,  transmittetur.  Orate 
pro  nobis  et  pro  statu  regni  nostri,  quia  anteceawres  vestros  dileximus  et 
▼OS  prae  omnibus  sincere  diligere  et  obedienter  audire  desideramus.* 
Selden,  App.  to  Eadmer,  p.  164 ;  Lanfr.  Epp.  ed«  Giles,  No.  x. 


Digitized  by 


Google 


286  Cofistitutional  History.  [chap. 

The  Con-  never  yet  been  overcome;  and  it  is  probable  that  the  Con- 
ru^ofdeai- queror's  rule  went  as  near  to  the  solution  as  any  state  theory 
C^im^h.  has  ever  done.  A  second  rule  was  this,  '  He  did  not  suffer  the 
primate  of  his  kingdom,  the  archbishop  of  Canterbury,  if  he 
had  called  together  under  his  presidency  an  assembly  of  bishops, 
to  enact  or  prohibit  anything  but  what  was  agreeable  to  his  will 
and  had  been  first  ordained  by  him.'  This  was  a  most  necessary 
limitation  of  the  powers  given  to  the  newly  established  courts, 
nor  did  it,  in  an  age  in  which  there  was  no  discord  of  religious 
opinion,  create  any  of  the  scandals  which  might  arise  under  more 
modem  conditions.  The  two  rules  together  express  the  prin- 
ciple of  the  maxim  so  well  known  in  later  times,  *  cujus  regio, 
ejus  religio'  in  that  early  form  in  which  it  recommended  itself 
to  the  great  Charles.  A  third  rule  was  this  ;  '  he  did  not  allow 
any  of  his  bishops  publicly  to  implead,  excommunicate,  or  con- 
strain by  penalty  of  ecclesiastical  rigour,  any  of  his  barons  or 
servants,  who  was  informed  against  either  for  adultery  or  for  any 
capital  crime,  except  by  his  own  command.'  Of  this  also  it  may 
be  said  that  it  might  work  well  when  regulated  by  himself  and 
Lanfranc,  but  that  otherwise  it  created  rather  than  solved  a 
diflSculty^.  A  further  usage,  which  was  claimed  by  Henry  I  as 
a  precedent,  was  the  prohibition  of  the  exercise  of  legatine 
power  in  England,  or  even  of  the  legate's  landing  on  the  soil  of 
the  kingdom  without  royal  licence*. 
Simplicity  Such  precautions  as  these  show  little  more  than  an  incipient 
rules.  misgiving  as  to  the  relations  of  church  and  state  :  a  misgiving 

which  might  well  suggest  itself  either  to  the  king  or  to  the 
thoughtful  mind  of  the  adviser,  who  saw  himself  at  the  head  of 
a  church  which  had  been  long  at  uneasy  anchorage  apart  from 
these  ecclesiastical  tumults,  into  the  midst  of  which  it  was  soon 
to  be  hurried.  There  is  something  Karolingian  i;i  their  sim-' 
plicity,  and  possibly  they  may  have  been  suggested  by  the  ger- 

'  Eadmer,  Hist.  Not.  i.  (ed.  Selden,  p.  6) ;  Select  Charters,  p.  70. 

*  Eadmer,  Hist.  Nov.  v.  p.  1 18  :  '  Rex  Henricos  antiquis  Angfiae  oon- 
suetudinibus  praejudicium  inferri  non  sustinens,  ilium  ab  ingressu  Angliae 
detinebat.'  See  also  Flor.  Wig.  ad.  1116.  In  this  case  the  objection  to 
receive  the  legate  arose  from  the  bishops,  abbots,  and  nobles  who  discussed 
the  question  '  communi  consilio.' 
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minatiDg  Gallicanisin  of  the  day.     They  are,  however,  of  great  ''^^^"* 
])rospective   importance    and   form   the  basis   of  that  ancient 
customary  law  on  which  throughout  the  middle  ages  the  English 
church  relied  in  her  struggles  with  the  papacy. 

The  removal  of  the  episcopal  sees  from  the  villages  or  decayed  Removal  of 
towns  to  the  cities^  is  another  mark  of  the  reign  which  is  sig-  aees. 
nificant  of  change  in  the  ideas  of  clerical  life,  but  is  not  of  im- 
portant consequence.  The  Norman  prelate  preferred  Bath  to 
Wells  and  Chester  to  Lichfield  :  he  felt  that  he  was  more  at 
home  in  the  company  of  the  courtier  and  warrior  than  in  the 
monastery.  But  the  change  went. little  further:  the  monastic 
rigour  was  tenacious  and  aggressive :  Lanfranc  was  himself 
a  monk,  and  allowed  the  monastic  traditions  of  the  early  Eng- 
lish church  even  more  than  their  due  weight  in  his  reforms ^ 
It  is  now  that  the  secular  clerks  finally  disappear  from  those 
cathedrals  which  remained  monastic  until  the  Reformation. 
The  abuses  of  the  rich  foundations  by  married  canons,  who  would  Question  of 

•^  '  monasticism 

perpetuate  a  hereditary  clerical   caste,  were   glaring ;   and   so  jn  tfie  cathe- 
strong  was  their  interest  in  both  Normandy  and  England  that 
neither  legal  nor  ecclesiastical  discouragement  could,  for  a  century 
and  a  half,  avail  to  extinguish  the  eviP.     The  cathedrals  were 
divided  between  the  two  systems  in  nearly  equal  proportions. 


*  In  the  council  of  London,  A.D.  1075,  it  was  delermined  to  remove  the 
8Pe  of  Sherborne  to  Old  Sanim ;  that  of  Selsey  to  Chichester ;  and  that  of 
Lichfield  to  Chester.  The  see  of  Dorchester  was  removed  to  Lincoln  in 
1085  ;  that  of  Elmham,  which  had  been  transferred  to  Thetford  about 
1078.  was  moved  to  Norwich  in  iioi.  The  see  of  Crediton  had  been 
transferred  to  Exeter  in  1050.  Bishop  John  of  Wells  took  up  his  station 
at  Bath  in  1088.     See  Wilkins,  Concilia,  i.  363. 

'  See  Epistolae  Cantuarienses,  pref.  pp.  xz-xxvi.  Lanfranc  seems  to 
have  been  urged  by  Alexander  II  himself  to  reorganise  the  cathedral  of 
Canterbury  on  monastic  principles ;  and  the  same  pope  forbade  bishop 
Walkelin  of  Winchester  to  expel  the  monks  from  hin  church. 

'  Epp.  Cantuar.  pref.  xxvi.  In  the  rei^rns  of  Edward  the  Confessor  and 
William,  the  foreign  bishops  of  Wells,  Exeter,  and  York  attempted  to 
reduce  their  canons  to  rule  by  ordering  them  to  have  a  common  refectory 
and  dormitory.  They  were  unable  to  enforce  the  command.  The  institu- 
tion of  Augustinian  canons  which  resulted  from  the  like  projects  of  reform 
was  not  adopted  in  any  English  cathedral  until  the  see  of  Carlisle  was 
founded  by  Henry  I,  and  this  continued  the  only  Augustinian  cathedral  in 
England  until  tho  Reformation.  Many  of  the  Scottish  cathedrals  were, 
howeyer,  made  Augustinian  in  the  twelfth  and  thirteenth  centuries. 
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But  the  reforming  prelates  showed  no  wish  to  throw  in  their  lot 

Growth  of    with  their  churches.    The  bishop's  share  of  the  estates  was  sepa- 

the  chapters  _ 

and  con-       rated  from  that  of  the  monks,  and  the  exemptions  which  had 

been  obtained  by  the  favoured  non-cathedral  monasteries  were 
grasped  at  bj  the  conventual  cathedrals  in  order  to  oust  the 
urisdiction  of  the  bishop  in  the  house  and  in  the  property  of 
his  chapter.  Thus  even  when  the  see  was  transferred  to  the 
cities,  it  was  rather  the  cathedral  body  than  its  nominal  head 
that  increased  in  power  and  pomp.  New  churches  rivalling  in 
beauty  and  size  those  of  the  continent  began  to  be  built,  and 
S^mcmklr"  hospitable  establishments  to  be  doubled.  New  orders  were  in- 
stituted in  quick  succession.  The  canonical  reform  fiedled,  but 
the  Augustinian  canons  grew  up  out  of  the  failure  :  every 
attempt  at  monastic  development  took  ultimately  the  form  of 
a  new  rule,  and  in  England  all  found  a  ready  and  too  liberal 
welcome.  In  many  instances  this  liberality  was  exercised  at 
the  expense  of  the  parish  churches,  and  an  evil  precedent  was 
established  which  outlived  in  its  effects  very  much  of  the  advan- 
tage gained  from  monastic  piety  and  cultivation.  But  these 
results  are  yet  far  distant 
TJransi^Md  102.  A  general  view  of  the  reign  of  the  Conqueror  suggests 
the  Conque-  the  conclusion  that,  notwithstanding  the  strength  of  his  personal 
character,  and  his  maintenance  of  his  right  as  king  of  the  English 
and  patron  of  the  people  both  in  church  and  in  state ; — ^notvrith- 
standing  the  clearness  of  his  political  designs  and  the  definiteness 
and  solidity  of  his  principles  of  action,  there  was  very  much  in  the 
state  system  which  he  initiated  that  still  lay  in  solution.  So 
much  depended  on  the  personal  relations  between  himself  and 
Lanfranc  in  church  matters,  that  after  their  deaths  the  whole 
ecclesiastical  fabric  narrowly  escaped  destruction;  and  in  tem- 
poral matters  also,  Lanfranc's  influence  excepted,  the  king  had 
no  constitutional  adviser,  no  personal  friend  whose  authority  con- 
tained any  element  of  independence.  William  is  his  own  minister. 
His  policy,  so  &r  as  it  b  his  own,  owes  its  stability  to  his  will. 
His  witan  are  of  his  own  creation, — ^feudatories  powerful  in  en- 
mity, no  source  of  strength  even  when  they  are  friends  and  allies, 
— ^with  a  policy  of  their  own  which  he  is  determined  to  combat. 
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His  people  fear  him  even  when  and  where  they  trust  him :  he  is  Genenloha- 

racterofhis 
under  no  real  constraint,  whether  of  law  or  conscience,  to  rule  government. 

them  well.  His  rule  is  despotic  therefore,  in  spite  of  the  old 
national  and  constitutional  forms  which  he  suffers  to  exist :  it  is 
the  rule  of  a  wise  and  wary,  a  strong  and  resolute,  not  a  wanton 
and  arbitrary  despot ;  it  avoids  the  evOs  of  irresponsible  tyranny, 
because  he  who  exercises  it  has  learned  to  command  himself  as 
well  as  other  men.  But  a  change  of  sovereign  can  turn  the  severe 
and  wary  rule  into  savage  licence ;  and  the  people,  who  have  grown 
up  and  have  been  educated  under  a  loose,  disorganised  polity,  see 
no  difference  between  discipline  and  oppression.  The  constitu- 
tional effects  of  the  Conquest  are  not  worked  out  in  William's 
reign,  but  in  that  of  Henry  I.  The  moral  tndning  of  the  nation 
does  not  as  yet  go  beyond  caatigation:  the  lowest  depth  of 
humiliation  has  yet  to  be  reached,  but  even  that  yields  necessary 
lessons  of  its  own.  It  is  useless  to  ask  what  the  result  would 
have  been  if  the  first  Norman  king  had  been  such  a  man  as 
William  Rufus :  but  it  was  most  fortunate  for  the  English  that 
in  the  hour  of  their  great  peril,  when  they  had  neither  ruler, 
counsel,  nor  system,  they  fell  under  the  rule  of  one  who  was 
a  law  to  himself,  who  saw  the  coincidence,  of  duty  and  policy, 
and  preferred  the  forms  of  ancient  royalty  to  the  more  ostenta- 
tious position  of  a  feudal  conqueror.  He  was  a  hard  man, 
austere,  exacting,  oppressive :  his  heavy  hand  made  the  Eng- 
lish themselves  comprehend  their  own  national  unity  through 
a  community  of  suffering.  Tet  in  the  suffering  they  were  able 
to  discern  that  there  might  be  still  worse  things  to  bear :  one 
strong  master  was  better  than  many  weak  ones,  general  oppres- 
sion than  actual  anarchy.  The  king  made  and  kept  good  peace. 
The  Danegeld  and  the  Forest-law  were  not  too  much  to  pay  for 
the  escape  from  private  war  and  feudal  disruption. 
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CHAPTER    X. 

POUTICAL  8UBVBY  OF   THE  KOKHAK   PERIOD. 

108.  Points  of  contention  in  the  Nonnan  reigns.— 104.  Title  of  William 
Rufos :  struggle  with  the  feudatories. — 105.  Recognition  of  the  rights 
of  the  English. — 106.  Absolute  tyranny:  in  Church: — 107.  In 
SUte.— 108.  Accession  of  Henry  I.— 109.  Humiliation  of  the  feuda- 
tories.— 110.  Alliance  <A  king  and  people. — 111.  Institution  of  strong 
goTctmnent  system. — 112.  Ecclesiastical  policy. — 118.  Accession  of 
Stephen. — 114.  His  misgoremment. — 115.  The  consequent  anarchy. 
— 116.  Scheme  of  reform. 

PoiittadWs-  103.  The  political  history  of  the  Conqueror's  reign  conasts 
Conqueror's  mainly  in  the  three  great  straggles  with  the  native  English, 
with  the  rebellious  earls,  and  with  the  cUsobedient  heir.  The 
foreign  wars  and  the  constitutional  measures  which  they  involved 
were  in  close  connexion  With  one  or  other  of  these  struggles. 
Sto^^idT  In  the  first  case  William  was  victorious,  partly  through  the 
still  unbroken  force  of  his  own  power  as  leader  of  the  Norman 
host,  and  partly  through  the  want  of  concert  among  his  enemies. 
The  family  of  Godwin,  whose  strength  lay  in  the  support  of 
Welsh  and  Irish  princes,  had  not  a  single  principle  in  common 
with  the  remnant  of  the  West-Saxon  house,  whose  allies  were  in 
Scotland  and  Denmark.  Eadric  the  Wild  might  raise  Hereford- 
shire, but  he  was  too  far  away  to  help  the  men  of  Kent.  The 
strong  and  united  Norman  force  met  them  separately  and 
crushed  them  in  detail.  The  terrible  vengeance  wreaked  on 
the  Northumbrian  population  effectually  prevented  any  further 
attempt  at  a  rising,  and  the  English  found  in  obedience  to  one 
strong  ruler  a  source  of  unity,  strength,  and  safety,  such  as  they 
had  not  possessed  since  the  days  of  Edgar.  They  suffered, 
without  power  to  rebel,  until  all  the  old  causes  of  division 
amongst  them  were  forgotten. 
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The  conspiracy  of  the  earls  in  a.d.  1074  b^iins  a  new  Oonspin^ 
page  of  history,  and  the  speeches  put  by  Ordericus  Vitalis 
in  the  mouths  of  the  conspirators  give  a  clue  to  the  under- 
standing of  the  next  century.  Roger  of  Breteuil  and  Balph 
Guader,  the  former  being  earl  of  Herefordshire,  the  latter  of 
Norfolk  or  East-Anglia»  were  discontented  with  the  ample 
provision  that  the  king  had  made  for  them,  and  made  a  state- 
ment of  their  grievances,  which  the  historian  elaborates  into 
a  speech  \  William  they  said  was  a  bastard  and  had  seized  Iteob^  , 
the  English  crown  unrighteously;  he  had  oppressed  his  nobles 
in  Normandy,  despoiled  the  count  of  Mortain,  poisoned  the 
counts  of  Brittany  and  of  the  Yexin ;  he  had  refused  to  reward 
the  followers  who  had  fought  his  battles,  or  had  given  them  only 
barren  and  desolate  lands.  The  English,  although  they  would 
gladly  have  had  revenge,  are  described  as  contentedly  cultivating 
their  lands,  and  more  intent  on  enjoyment  than  on  battle.  The 
malcontents  propose  to  Waltheof  that  England  should  be  restored 
to  the  state  in  which  it  was  in  Eling  Edward's  time ;  one  of  the 
three  should  be  king,  the  other  two  should  be  dukes  \  Waltheof 


*  Ord.  Yit.  iv.  14.  'Begener,  utpote  notliiis,  est  qn!  rex  nunonpator,  et 
in  propatulo  divinitiis  monstratar  quod  Deo  dispUcet,  dam  talis  heniB 
regrno  praesidet.  .  .  .  Ipse  Willelmum  Warlengum  Moritolii  comitem  pro 
nno  verbo  exhereditavit,  et  de  Keustria  penitus  efftigavit;  Walteriom 
Pontesii  comitem  Edwardi  regis  nepotem,  cam  Biota  uxore  sua  Faksiae 
boepitavity  et  ne&ria  potione  simul  ambos  ana  nocte  peremit.  Conanum 
quoque  strenoissimam  oonsalem  veneno  infedt.  Haec  et  alia  multa  erga 
cognates  et  affines  sues  soelera  Willelmas  peregit,  qui  super  nos  et  com- 
pares nostros  adhuo  similia  perpetrare  non  desistit.  Nobile  regnam  Angliae 
temere  invasit,  genainos  heredes  injoste  tmcidayit,  vel  in  exiliom  crude- 
liter  pepulit.  Suos  quoqoe  aciyatores  per  quos  super  omne  genus  suum 
sublimatus  est,  non  ut  decuisset  honoravit,  sed  multis  qui  sanguinem  suum 
in  ejus  satelliiio  fuderunt  ingratus  exstitit,  et  pro  frivoUs  occasionibua  ad 
mortem  usque  velut  hostes  pimiit.  Yulneratis  viotoribus  steriles  fundos  et 
hostium  depopulatione  desolates  donavit,  et  eisdem  postmodum  restau  rates 
avaritia  cogente  abstulit  seu  minoravit.  Ecce  major  pars  exercitus  trans 
pontum  moratur,  assiduisque  bellis  acriter  occupatus  detinetur.  Angli  sua 
solummodo  rura  colunt,  oonviviis  et  potationibos,  non  proeliis  intendunt^ 
snmmopere  tamen  pro  suorum  exitio  parentum  uhionem  videre  oodcu- 
piscunt.' 

*  Ibid.  'Acquiesce  nobis  et  indesinenter  inbaere,  et  tertiam  partem 
Angliae  nobiscum  sine  dnbio  poteris  habere.  Yolumus  enim  ut  status 
r^ni  Aibionis  redintegretur  omnimodis  siout  olim  fiiit  tempore  Edwardi 
piissimi  r^is.  Unus  ex  nobis  sit  rex  et  duo  sint  duces  et  sic  nobis  tribus 
omnes  An^omm  subjidentur  honores.' 


V  2 
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Objects  of  declined  tfae  project,  but  fell  a  Tiotim  to  the  suspicious  hatred  of 
nOTof^  William,  who  spared  the  lives  of  the  real  offenders.  The  grounds 
of  the  discontent  thus  stated  seem  to  include  three  points — ^the 
title  of  the  king,  the  condition  of  the  EngUsh,  and  the  restric- 
tions imposed  upon  the  Norman  vassals  :  and  these  are  the  very 
points  which  give  interest  to  the  history  of  the  Norman  period ; 
for  a  century,  no  king  succeeds  with  undisputed  title ;  the 
Norman  baronage  is  incessantly  in  arms  in  order  to  extend 
their  own  power,  taking  advantage  of  every  quarrel,  and  ranging 
themselves  with  the  king  or  against  him  on  no  principle  save 
the  desire  of  strengfthening  their  own  position ;  and  the  English 
are  found  by  the  king  and  his  ministers  to  be  the  only  trust- 
worthy element  in  society,  notwithstanding  their  sufferings  and 
the  many  attempts  made  to  draw  them  from  their  allegiance. 
The  reign  of  William  Hufus  exhibits  the  several  elements  of 
disturbance  in  open  working,  and  throws  into  light  the  different 
interests  which  had  been  operating  obscurely  and  confusedly 
under  the  sagacious  pressure  of  his  father's  hand. 
imMTtuioe  104.  The  question  of  personal  title,  the  right  to  the  headship 
tioQ  of*^  of  the  races  ruled  by  the  Conqueror,  is  not  directly  connected 
inftoa other  with  constitutional  history.  But  its  bearing  on  the  political 
Swistitu.  development  of  England  is  mest  important,  and  in  its  many 
(erect.  '  complexities  it  touches  the  main  sources  of  constitutional  growth. 
The  duke  of  the  Normans  had  acquired  the  realm  of  England, 
by  the  gift  of  Ood,  as  he  himself  said,  and  by  the  acceptance  of 
the  English  witenagemot,  but  directly  by  the  arms  of  the 
Norman  race.  The  Normans  had  availed  themselves  of  William's 
ambition,  strength,  and  supposititious  claims  as  Edward's  heir, 
and  had  established  their  hold  on  England ;  but  William  himself 
they  had  never  loved,  they  despised  his  birth,  and  feared  and 
detested  the  very  strength  which  sustained  them.  His  position 
ad  duke  of  the  Normans  had  been  won  through  rivers  of  blood, 
and  by  the  violent  extinction  of  every  dement  of  rivalry. 
England  was  the  conquest  of  the  race,  or  of  a  voluntary  asso- 
ciation under  the  head  of  the  race.  But  William's  hold  on 
England  could  not  be  shaken  without  risking  the  loss  of 
England  to  the  race  itself.    And  yet  William  had  most  grudg- 
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inglj  rewarded  their  aid  and  reluctanilj  acknowledged  their  The  m^ 
claims.  Should  England  and  Normandy  be  separated,  should  advantage  of 
the  headship  of  the  race  continue  in  the  progeny  of  the  bastard,  tion  of  royal 
or  should  advantage  be  taken  of  every  opportunity  of  raising 
either  question,  to  secure  more  independent  power  to  the 
feudatories  and  reduce  their  king-duke  to  the  position  of  the 
king-duke  of  the  French  )  On  whatever  plea  the  struggle  arose^ 
the  main  object  of  the  Norman  nobles  was  the  securing  of  feudal 
power,  and  the  unavoidable  result  of  such  a  consummation  would 
be  the  entire  enslaving  of  the  English.  Hence  it  was  that  none 
of  the  great  houses  maintained  a  consistent  policy;  they  none  of 
them  sincerely  believed  in  the  grounds  put  forth  as  pretexts 
of  quarrel ;  but  fought  first  on  one  side  and  then  on  the  other, 
and  purchased  promises  from  either  side  by  alternate  offers  of 
support  And  the  necessary  result  of  this  was  their  own 
destruction.  In  such  a  struggle  royalty  must  win  in  the  end, 
and  whichever  of  the  competitors  for  it  ultimately  succeeds  will 
take  care  to  make  his  position  safe  against  such  uncertain 
friends  and  such  certain  foes. 

The  conspiracy  of  A.D.  1074  is  the  first  epoch  of  the  struggle ;  Rebellkm 
the  last  of  the  English  earls  perished  in  consequence,  and  the 
first  of  the  Norman  earls  suffered  forfeiture.     The  long  series  of 
humiliations  which  they  brought  upon  themselves  began.    They  * 

had  asserted  the  right  of  the  race  and  the  deserts  of  the  con* 
fed^racy.  The  rebellion  of  Robert  followed  in  a^.  1078 ;  he 
claimed  the  Norman  duchy  by  his  fieither^s  gift,  and  was  sup-  He  ii  sup- 
ported by  four  of  the  greatest  barons  of  the  new  aristocracy,  joan^er 
Robert  of  Belesme,  William  of  Breteuil,  Roger  of  Bienfidte,  and 
Robert  Mowbray,  the  heirs  of  William's  oldest  and  most  trusted 
ministers^.  That  rebellion  was  quelled,  and  without  much 
bloodshed  or  confiscation,  though  the  king  did  not  feel  himself 
secure  without  imprisoning  and  dispossessing  his  brother  Odo  of 

^  Robert  of  Belesme  was  son  of  Roger  Montgomery,  earl  of  Shrewsbary  ; 
Wmiftm  of  Breteoil,  son  of  William  Fitz-Osbem  ;  Rogw  of  Bienfiute,  son 
of  Richftni  and  grandson  of  Gilbert  of  Brionne,  the  CWqueror's  guardian ; 
Robert  Mowbray  was  nephew  and  heir  of  Bishop  Gosfirid  of  Contanoes :  all 
trusted  ministers  of  William,  three  of  whom  had  actually  been  justiciars,  or 
royal  lieutenants.    Ord.  Vit.  v.  la 
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Bajeux :  and  the  war  that  was  kindled  by  it  opened  the  way  for 

the  aggreseion  of  the  French  king  which  William  was  engaged  in 

WtUiam's     repelling  at  the  time  of  his  death.     His  confession  on  his  death* 

retrospect      ,  . 

on  his  death-  bed,  if  actually  made  as  related  by  Ordericus,  is  one  of  the  most 
singular  monuments  of  history.  He  looked  back  for  fifty-six 
years  on  Normandy,  and  recounted  what  he  suffered  at  the  hand 
of  his  enemies  and  how  he  had  repaid  them.  He  looked  for- 
ward also,  and  augured  of  the  future  ;  but  he  did  not  attempt  to 
do  violence  to  destijiy.  Robert  must  have  Normandy ;  William 
he  wished,  but  dared  not  command,  should  have  England ;  Henry 
he  was  sure  would  have  all  in  the  end.  His  experience  sug- 
gested much  misgiving,  but  furnished  no  means  of  directing  the 
future.  He  saw  the  struggle  that  must  come  as  soon  as  his 
death  opened  the  question  \ 

Robert's  The  claim  of  Bobert  to  the  whole  of  his  other's  dominions  was 

olftimon 

f^^      taken  up  by  the  restless  barons  at  once  :  hr  the  larger  part  ad- 
hered to  him,  especially  his  father's  brothers  Odo  of  Bayeux  and 
Robert  of  Mortain ;  also  Qosfiid  of  Coutances,  Robert  Mowbray 
and  Roger  Montgomery :  indeed,  all  the  princes  of  the  Conquest 
except  the  earl  of  Chester  and  William  of  Warenne  '.  William  over- 
came the  opposition,  but  was  not  yet  strong  enough  to  punish  it. 
A^miJe  ^   The  only  great  forfeiture  was  Odo's  earldom  of  Kent.  Seven  years 
^i^^^    later  an  attempt  was  made  to  get  rid  altogether  of  the  Con- 
BuAia.         queror's  heirs,  and  to  assert  for  Count  Stephen  of  Aumale,  the 
grandson  of  duke  Robert  the  Second ',  the  headship  of  the  race  \ 

*  Ord.  Vit.  vii.  15,  16. 

*  Ordericus  meiitioiiB,  as  taking  part  in  the  first  rising  on  Robert's  behalf 
Bishop  Odo,  Eustace  of  Boulogne,  Robert  of  Belesme,  and  his  father  Boger 
Montgomeiy  (secretly),  Hugh  of  Grantmesnil,  and  Bernard  of  Neuf- 
march^ ;  lib.  viii.  c.  a.  Florence  adds  Gosfirid  of  Coutances,  Bobert  of 
Mortain,  and  Robert  Mowbray,  the  last  of  whom  is  placed  by  Ordericus 
on  the  side  of  William  Bufus,  and  the  bishop  of  Durham.  On  the  kinir's 
side  were  Hugh  of  Chester,  William  of  Warenne,  and  Bobert  Fits- 
Hamon  ;  but  the  mainstay  of  the  party  was  Lanfranc. 

'  Odo  of  Aum&le  was  married  to  a  sister  of  the  Conqueror,  who  is  said 
distinctly  by  Ordericus  to  have  been  daughter  of  duke  Robert  and  Harlotta 
(lib.  iv.  c.  7).  The  Continuator  of  William  of  Jumieges  (ed.  Camden, 
p.  687)  calls  her  the  uterine  sister  of  the  Conqueror;  it  is  impossible 
that  the  Normans  should  have  accepted  the  idea  of  electing  an  entire 
stranger  to  the  ducal  house. 

*  Ihe  heads  of  this  revolt  were,  according  to  Florence,  Bobert  Mowbray 
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This  also  failed^  and  was  followed  by  considerable  but  still  ForflBituraL 
cautious  forfeitures ;  the  great  earl  Robert  Mowbray  of  North- 
umberland lost  his  liberty  and  estates;  Roger  de  Lacy  was 
deprived  of  his  hundred  and  sixteen  manors,  the  earl  of  Shrews- 
bury paid  an  enormous  fine,  count  William  of  Eu  was  mutilated. 
A  great  gap  was  already  made  in  the  phalanx  of  the  feudatories ; 
the  death  of  William  stayed  but  did  not  avert  the  destruction 
of  the  rest. 

105.  But  far  more  important  in  principle  than  the  demolition  ^o  people 

of  the  single  feudatories  is  the  relation  created  and  strencrthened  on  the  side 

of  the  crown. 
between  the  king  and  the  native  English.     The  Conqueror's 

last  wish  for  the  disposal  of  England  was  confided  to  Lanfranc, 

as  the  head  of  the  witenagemot  of  the  kingdom :  and  Lanfranc 

proceeded  to  secure  the  fulfilment  of  it  in  such  a  constitutional 

way  as  lay  open  to  him,  when  the  majority  of  the  baronage  were 

inclining  to  duke   Robert.     William  was  ready  to  make  any 

promise  to  secure  his  crown.     He  swore  to  Lanfranc  that  if  he  SHS^*^  ^ 

were  made  king  he  would  preserve  justice  and  equity  and  mercy  Boftu: 

ftv  fits  OOPO* 

throughout  the  realm,  would  defend  against  all  men  the  peace,  nation; 
liberty,  and  security  of  the  churches,  and  would  in  all  things  and 
through  all  things  comply  with  his  precepts  and  counsels  ^.  On 
thb  understanding  Lanfranc  crowned  him  and  received  the 
formal  enunciation  of  the  engagement  in  the  coronation  oaths. 
The  outbreak  of  war  immediately  after  forced  from  him  another  ^  **uL^l? 
acknowledgment  of  his  duty.  He  found  Lanfranc  his  ablest 
adviser,  Wulfstan  his  most  energetic  supporter ;  he  called  the 
English  together,  declared  to  them  the  treason  of  the  Normans, 
and  begged  their  aid.  If  they  would  assist  him  and  be  &ithful 
in  this  need,  he  would  grant  them  a  better  law  of  their  own 
choosing;  he  forbade  on  the  instant  all  unjust  taxation,  and 

earl  of  Northumberland,  and  William  count  of  Eu.    Orderic  adds  Roger  de 
Liicy  and  earl  Hugh  of  Shrewsbuiy.    Ord.  Vit.  viii  23. 

'  *Verens  ne  dilatio  consecrationis  suae  inferret  ei  dispendium  cnpiti 
honoris,  coepit,  tarn  per  se  quam  per  omnes  quos  poterat,  fide  sacramentoque 
Lanfranco  promittere  justitiam,  aequitatem  et  misericordiam  se  per  totum 
regnum,  si  rex  foret,  in  omni  negotio  servaturum ;  pacem,  libertatem,  secu- 
ritatem  ecdesiarum  contra  omnes  defensurum ;  necnon  praeceptLs  atque 
consiliis  ejus  per  omnia  et  in  omnibus  obtemperaturum.*  Eadmer,  Hist. 
KoT.  i.  p.  14. 
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too 


Ruftu: 


during  his 
illneM. 


PronJjesof  Burrendered  his  hold  on  their  forests  ^      'Kie   English 

willingly  helieved  him,  and  throwing  themselves  with  energy 
into  the  struggle,  hronght  it  to  a  successful  issue.  Hie  king 
forgot  his  promises,  and,  when  reminded  of  them  hy  Lanfranc, 
answered  in  wrath,  'Who  is  there  who  can  fulfil  all  that  he 
promises  r  Lanfranc's  death  removed  his  best  counsellor,  and 
he  began  to  act  with  unrestrained  and  wanton  tyranny.  A  third 
time,  in  a.d.  1093,  when  he  either  believed  himself  to  be  dying 
or  wished  to  purchase  a  reprieve  by  repentance,  he  made  a 
formal  declaration,  pledging  his  faith  and  making  the  bishops 
the  sureties  between  himself  and  his  Ghxl,  sending  them  to  make 
the  promises  for  him  before  the  altar.  A  written  proclamation 
was  made  and  sealed,  all  prisoners  were  to  be  released,  all  debts 
pardoned,  and  all  offences  forgiven  and  forgotten.     To  all  the 

'  Of  this  Beoond  formal  engagement  to  govern  well  we  have  four  ac- 
ootints.  (I)  Florence  says :  *  Congregato  vero  quantum  ad  praesens  poterat 
Normannorum,  sed  tamen  mazime  Anglorum^  eqoestri  et  pedestri  lioet 
mediocri  exercitu,  statuens  leges,  promittens  fautoribus  omnia  bona  .  .  . 
tendere  dispoeuit  Roveceastram.*  (a)  Simeon  of  Durham  :  *  Hoc  andito 
rex  fecit  convooare  Anglos  et  ostendit  eis  traditionem  Normaanonun 
et  rogavlt  ut  sibi  anxUio  essent,  eo  tenore  ut,  si  in  hac  necessitate  sibi 
fideles  existerent,  meliorem  legem  quam  Tellent  eiigere  eis  conoederet,  et 
omnem  injustum  scottum  intecdixit  et  concessit  omnibus  silvas  suas  et 
venationem.  Sed  quicquid  promisit  parvo  tempore  custodivit.  Angli  tamen 
ideliter  eum  juvabant.'  (3)  William  of  Malmesbury,  6.  B.  iv.  §  306 : 
'  Yidens  Normannos  pene  onmes  in  una  rabie  conspiratos,  Anglos  probos  et 
fbrtes  viros  qui  adbuc  residui  erant,  invitatoriis  soriptis  accersiit ;  quibus 
super  ii^uriis  suis  querimoniam  fiiciens,  bonasque  leges  et  tribatorum 
leyamen  liberasque  venationes  polHcens,  fidelitati  suae  obligavit . .  .  Anglos 
8UO8  appellat ;  jubet  ut  compatriotas  advocent  ad  obsidionem  venire,  nisi  si 
qui  velint  sub  nomine  NUhing,  quod  nequam  sonat,  remanere.  Ajqgti  qui 
nihil  miserius  putarent  quam  hujusce  vocabuli  dedeoore  aduri,  oatenratim 
ad  regem  confluunt  etiuvincibilem  exeroitum  &ciunt.*  (4)  Oidericus,  viii.  2 : 
*  Lanfranoum  itaqne  arcbiepiscopum  cum  frafiraganeis  praesulibus,  oomites, 
Anglosque  naturales  convocavit,  et  conatus  adTersarionim  ac  vdle  suum 
expugnai\di  eos  indicant.  At  illi  regem,  ut  pertnrbatores  pads  opmpri- 
meret  adhortati  sunt,  seseque  promptiBsimos  ad  adjuvandum  poUidti  sunt. 
Anglorum  vero  triginta  millia  tunc  ad  senritium  regis  sponte  sua  oonve- 
nerunt.  regemque  ut  perfidos  proditores  absque  respectu  puniret  admo- 
nuerunt,  dicentes  '*  VinUter  age  ut  regis  filius  et  legitime  ad  regnum  as- 
sumptus,  securus  in  hoc  regno  dominare  omnibus.  Konne  vides  quot  tecum 
sumus,  tibique  gratanter  paremus !  Passim  per  totam  Albionem  impera 
omnesque  rebelles  dejice  regali  justitia.  Usque  ad  mortem  pro  te  oerta- 
bimus,  nee  unquam  fibi  alium  praeponemus.  Stultum  nimis  et  profanum 
note  r^  praeferre  hostem  extraneum.  Detestabilis  gens  est  quae  principi 
suo  infida  est.  Phalanx  roorti  sit  vicina  quae  dondni  sui  gaudet  ruina. 
Solerter  Anglorum  rimare  historias,  inveniesque  semper  fidoe  principibus 
suis  Angligenas.*' ' 
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people  moreover  were  promised  good  and  holy  laws,  the  in- 
violahle  observance  of  right,  and  a  severe  examination  into 
wrongs  such  as  should  frighten  all  men  from  evil-doing  \  The 
king  recovered,  but  behaved  worse  than  ever^. 

The  acknowledgments  of  his  duty  were  however  not  without  Value  of 
their  value.     The  charter,  if  it  ever  existed,  was  lost,  and  the  knowtedp- 
benefits  it  promised  were  withheld.     The  quarrel   with  thedutiy. 
Church  followed,  and  the  wretched  king  cast  away  even  the 
outward   observance  of  morality  and  religion.      But  he   had 
testified  to  the  nation  his  own  duty  and  their  right     He  had 
revealed  to  them  their  moral  and  material  strength  at  the  same 
time.     Fear  of  man  and  dread  of  God*s  present  judgment  forced 
him  to  the  promise  which  was  a  confession  of  justice,  and 
placed  means  in  their  hands  which  would  set  their  rights  on 
a  firmer  basis  than  the  conscience  of  a  tyrant.    If  the  reign 
of  William  Rufus  had  no  other  importance,  it  taught  a  lesson 
of  profoundly  valuable  consequence  to  his  successor. 

106.  It  is  not  easy  at  first  sight  to  determine  exactly  the  Smoia]  acu 
particular  measures  by  which,  in  spite  of  his  professions  of  good  of  wiu^ 
government  and   the   support  which   he  purchased  by  them^ 
William  Rufus  earned  the  detestation  of  all  classes  of  his  sub- 
jects.    The  historians  describe  him  as  a  strong,  fierce,  and  arro- 
gant man,  of  abandoned  habits,  cruel,  profane,  and  avaricious; 


'  Florence  says :  '  Cum  se  putaret  cito  moritimun,  nt  ei  sui  barones  sug- 
gesserunt,  vitam  suam  corrigere,  eoclesias  non  ampliua  vendere  neo  ad 
censum  ponere,  sed  illas  regia  tueri  potestate,  irrectae  leges  deBtruere  ac 
rectas  statuere  Deo  promisit.'  Eadxner,  Hist.  Nov.i.  p.  16:  '  Adquiesdt 
ipse,  et  corde  oompunctuB  ounota  quae  viri  sententia  tulit  se  fitcturom 
necnon  totam  vitam  suam  in  mansuetudine  et  justitia  amplius  servaturam 
poUioetur.  Spondot  in  hoc  fidem  suam,  et  vades  inter  se  et  Deum  fiunt 
episcopos  8uos>  mittens  qui  hoc  votnm  saum  Deo  saper  altare  sua  Tice  pfo- 
mittant.  Scribitur  edictum  regioque  sigillo  firmatur,  quatenus  captiyi, 
qnieimqiie  sunt  in  omni  dominatione  sua  relazeutur,  omnia  debita  irrevoca- 
biliter  remittantur>  omnes  offensionefl  ante  haec  perpetratae  indulta  remis- 
sione  perpetuae  oblivioni  tradantur.  Promittontur  insuper  omni  populo 
bonae  et  sanctae  leges,  inviolabilis  observatio  juris,  injuriarum  gravis  et 
quae  terreat  caeteros  ezaminatio.' 

*  '  WiUelmus  in  principio  infirmiuslaboriosiusque  imperaret,  etad  condli- 
andos  sibi  animos  subditorum  modestior  mitiorque  appareret.  At  post- 
quam,  perdomitis  hostibus  et  fratre  moUius  a<2[ente,  roboratum  est  regnum 
eJQs,  ocaltatum  est  illioo  cor  ejus,  appaniitque  snocedentibus  prosperis 
qaalis  apud  se  latuisset  dum  premeretur  adversis.*    Will.  Newb.  i  a. 
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but  their  general  declamatory  tone  hides  rather  than  re- 
veals the  constitutional  grieyances,  except  where  they  touched 
the  ChurcL  We  may  however,  by  comparing  the  remedial 
measures  of  Henry  I  with  what  is  known  of  the  law  and  custom 
of  the  Conqueror's  reign,  form  some  idea  of  the  nature  of  the 
ti**™*?a[?"  *y™^°7  ^^  William  Rufiis.  Ranulf  Flambard,  an  able  and 
unprincipled  clerk,  who  had  been  long  acquainted  with  Eng- 
land^, and  was  restrained  by  no  sympathies  with  either  the 
Norman  nobles,  the  native  population,  or  the  clergy,  was  after 
the  death  of  Lanfranc  taken  by  the  king  into  his  confidence. 
Whether  or  not  it  is  fair  to  ascribe  to  Banulf  the  suggestion 
of  the  tyrannical  policy  which  marks  the  reign,  it  is  to  him 
without  doubt  that  the  S3rBtematic  organisation  of  the  exactions 
is  to  be  attributed.  He  possessed,  as  the  king's  justiciar,  the 
management  of  all  the  fiscal  and  judicial  business  of  the  kingdom, 
and  seems  to  have  exercised  the  functions  of  his  office  with 
indefatigable  zeal.  William,  on  the  other  hand,  although  an 
able  soldier  and  not  deficient  in  political  craft,  has  left  no  traces 
of  administrative  power  such  as  mark  the  rule  of  his  father 
and  brother. 

Eanulf  s  policy  seems  to  have  been  to  tighten  as  much  as 
possible  the  hold  which  the  feudal  law  gave  to  the  king  on 
all  feudatories  temporal  and  spiritual,  taking  the  fullest  ad- 
vantage of  every  opportunity,  and  delaying  by  unscrupulous 
chicanery  the  determination  of  every  dispute.  In  ecclesiastical 
matters  this  plan  was  systematically  pursued.  The  analogy 
of  lay  fiefs  was  applied  to  the  churches  with  as  much  minuteness 
as  was  possible.  The  feudal  relation  had  been  recognised  in  the 
Conqueror's  reign,  the  great  question  of  investitures  being  set 
aside  by  the  mutual  good  understanding  of  king  and  primate ; 
but  the  obligation  was  liberally  construed  on  both  sides.  Lan- 
franc did  his  duty  as  a  great  noble,  and  William  contented 
himself  with  the  constitutional  claims  to  which  the  earlier 
system  had  regarded  the  archbishop  as  liable.  No  advantage 
was  taken  of  the  vacancies  of  sees  or  abbeys  to  draw  the 

1  See  Chap.  XI,  pp.  347,  348,  below. 
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revenues  of  the  Church  into  the  royal  treasury,  or  by  prolonging  5^°°*^* 
the  vacancy  to  increase  the  accumulations  on  which  the  king 
might  lay  his  hand ;  on  the  contrary,  we  are  distinctly  informed 
that  the  revenues  of  the  vacant  churches  were  collected  and 
preserved  in  safe  custody  for  the  new  prelate,  and  that  the 
elections  were  not  unduly  postponed^  The  elections  were 
themselves  scarcely  canonical,  but  all  difficulties  were  avoided 
by  Lanfranc,  who  suggested  the  best  men  to  the  king  for  that 
formal  nomination  which  had  taken  the  place  of  election. 

Banulf  Flambard  saw  no  other  difference  between  an  ec-  Ohnrohet 
clesiastical  and  a  lay  fief  than  the  superior  facilities  which  the  Sy  feet, 
first  gave  for  extortion ;  the  dead  bishop  left  no  heir  who  could 
importunately  insist  on  receiving  seisin  of  his  inheritance ;  and 
it  was  in  his  master's  power  to  determine  how  soon  or  at 
what  price  an  heir  should  be  created  and  admitted.  The 
vacancies  of  the  churches  were  prolonged  indefinitely,  in  spite 
of  canon  and  custom ;  their  property  was  taken  into  the  king's 
hands  and  administered  by  his  officers  just  as  the  barony  of 
a  ward  of  the  crown  might  be ;  and  all  proceeds  were  claimed 
for  the  king.  Not  only  so ;  the  lands  were  let  out  on  farm*, 
a  large  fine  paid  down  at  once,  and  a  small  rent  promised  for 
the  future :  the  king  secured  the  fine,  the  bishop  might  or 
might  not  recover  the  rent.  Further,  the  longer  the  vacancy 
lasted  the  less  chance  there  was  of  redress  being  enforced  when 
it  was  at  last  filled  up ;  the  king  could  even  grant  away  the 
lands  of  the  Church  as  hereditary  fiefs  to  his  knights,  and 
refuse  to  admit  a  new  bishop  until  he  had  promised  to  ratify 
his  gifts.  Lastly,  he  might  demand  of  the  new  bishop  such  a 
payment  on  entry  as  gave  to  the  whole  transaction  a  simoniacal 
complexion,  on  the  analogy  of  the  relief  payable  by  the  heir 


^  W.  Malmeeb.  iv.  %  314:  'Tempore  patris  poet  deoessum  episoopi 
▼el  abbatiB  omDes  reditos  integre  custodiebantur,  Babstitaendo  pastori 
reflignandi,  eligebantarque  penonae  religiojiiB  merito  laudabiles/  See 
also  Old.  Yit.  viii.  8,  who  distinctly  chai^gee  Banulf  Flambard  with  in- 
troducing the  evil  custom. 

*  'Ad  oeneum  primitus  abbatias,  dehinc  episoopatus,  quorum  patres  e 
▼ita  diflcesserant  noviter,  aeoepit  a  re^  et  inde  Bingulis  annis  Bummam 
pecuniae  non  modicam  penolvit  illi'    llor.  Wig.  a.d.  i  100. 
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of  a  lay  fief*.  All  these  claims  were  contrary  to  the  terms 
on  which  the  endowments  of  the  Church  had  been  granted; 
but  they  were  in  accord  to  a  certain  extent  with  the  feudal 
spirit  now  introduced  into  the  country,  and  the  very  fact  that 
they  were  made  shows  how  strongly  that  spirit  had  made  itself 
felt.  The  Church  was  open  to  these  claims  because  she  furnished 
no  opportunity  for  reliefs,  wardships,  marriage,  escheat,  or 
forfeiture*. 

107.  Prom  the  treatment  of  the  churches  conversely  the 
treatment  of  the  feudal  landowners  may  be  inferred :  and  the 
charter  of  Henry  I  confirms  the  inference ;  although  it  is  not 
quite  so  clear  as  in  the  former  case  that  all  the  evil  customs 
owed  their  origin  to  the  reign  of  William  Eufus.  On  the  death 
of  a  vassal  the  heir  was  not  admitted  until  he  paid  such  relief 
as  the  king  would  acc^t';  the  amount  demanded  was  some- 
times so  great  as  to  equal  the  value  of  the  property ;  the  estate 
might  therefore  be  altogether  resumed,  or  it  might  be  retained 
in  the  king^s  hands  as  long  as  he  pleased  :  and  this  shameless 
exercise  of  power  was  aggravated  by  the  practice  of  disr^^rding 
the  testamentary  disposition  of  the  vassal,  so  as  to  leave  his 
family  pauperised^.  The  right  of  marriage,  that  b,  of  consent- 
ing to  the  marriage  of  the  daughters  of  vassals,  was  interpreted 
to  mean  the  right  to  exact  a  sum  of  money  for  consent^: 
if  the  marriage  in  question  were  that  of  an  heiress  or  widow, 
the  king  disposed  of  it  without  any  reference  to  the  will  of  the 

'  Henry's  promises  in  his  charter  prove  the  existence  of  all  these 
exactions  under  his  brother :  '  Sanctam  Dei  ecclesiam  imprimis  liberam 
fiido,  ita  quod  neo  vendam,  neo  ad  finnam  ponam,  nee  mortuo  arohiepisoopo 
sive  episcopo  dve  abbate  aliquid  aocipiam  de  dominico  ecclesiae  vel  de 
hominibus  ejus  donee  successor  in  earn  ingrediatur.' 

*  'He  desired  to  be  the  heir  of  every  one,  churchman  or  laj^man.* 
Chron.  Sax.  a.d.  hog. 

*  Art.  a  of  Henry's  charter :  '  Si  quis ....  mortuus  fuerit,  heres  suns  non 
redimet  terram  suam  sicut  £ftciebat  tempore  fratris  mei.'  See  Ord.  Vit. 
viiL  8. 

*  See  Henry*s  charter,  art.  7:  'Si  quis  baronum  vel  hominnm  meorum 
infirmabitur,  sicut  ipse  dabit  vel  dare  disponet  peouniam  suam,  ita  datam 
esse  concedo.  Quod  si  ipse  praerentus  armls  vel  infirmitate,  pecuniam 
suam  non  dederit  vel  dare  dispoeuerit,  uxor  sua  sive  liberi  aut  parentes, 
et  legitimi  homines  ejus  e^im  pro  anima  ejus  dividant,  sicut  eis  melius 
vinnm  fuerit.' 

*  See  art.  3  of  Henry's  charter. 
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bride  or  her  relations.     The  right  of  wardship  was  asserted  ^***Jifc 
unrestridtedlj.    The  amercements  for  offences  were  arbitrary :  «>y»l  dainwi 
a  vassal  might  be  accused  of  crime  and  find  himself  liable  to 
forfeiture,  or  to  give  such  security  as  made  him  constantly 
amenable  to  forfeiture^.     In  all  these  points  the  royal  claims 
were  unrelentingly  pressed. 

Not  less  heavy  was  the  king's  hand  on  the  body  of  the  people.  OpproMion 
On  them  in  the  first  instance  fell  the  burden  of  the  imposts  at  lurge. 
laid  on  their  feudal  masters.  It  was  from  them,  by  similar 
exactions  of  reliefs,  wardship,  marriage,  and  forfeitures,  that 
the  vassals  raised  money  to  redeem  their  own  rights:  every 
wroDg  that  the  king  inflicted  on  his  vassals  they  might  inflict 
on  theirs.  But  the  king  too  had  a  direct  hold  on  them  ; 
he  demanded  the  old  tribute,  the  hateful  Danegeld  :  he  had  the 
power  to  insist  on  their  militaiy  service,  and  did  so :  on  one 
occasion  Ranulf  brought  down  a  great  force  of  the  fyrd  to 
Haertings,  end  there  took  from  them  the  money  that  the  shires 
had  furnished  them  with,  the  ten  shillings  for  maintenance,  and 
sent  them  penniless  home  ^.  He  took  advantage  of  the  simple 
machinery  of  justice  to  tax  them  further.  Eanulf  was  not  only 
the  'exactor'  of  all  the  business  of  the  kingdom,  but  the 
'placitator' also.  'He  drove  and  commanded  all  his  gemots 
over  all  England '.'  His  management  broke  up  for  a  time  the 
old  arrangements  of  the  hundred  and  shire-moots,  making  them 
mere  engines  of  extortion,  so  that  men  rather  acquiesced  in 
wrong  than  sought  redress  at  such  a  price.  It  is  probable 
further  that  the  assemblies  which  met  on  these  occasions  were 
turned  to  profit,  being  forced  or  persuaded  to  give  sums  towards 
the  king^s  necessities.  The  subordinates  of  the  court  followed 
the  example  of  their  chief;  no  man  was  safe  i^gainst  them; 
the  poor  man  was  not  protected  by  his  poverty,  nor  tlie  rich 

^  See  art.  8  of  H«nry*8  charter. 

*  '  Quibos  at  mare  transirent  Heaatingae  ccfiigregatis,  peoaniam  quae 
data  fberat  eis  ad  viotuin  Rannalftu  Passeflambudus  praeoepto  regia  ab- 
ftulit,  loilioet  uniouique  decern  solidos,  et  eos  domum  repedaie  mandavit, 
peouoiam  vero  regi  transmisit.'    Flor.  Wig.  aj).  1094. 

*  Chroo.  Sax.  AJ).  1099.  On  the  justidarahip  in  the  hands  of  Banul^ 
•ee  ftirtber,  Cbap.  XI,  below. 
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newMBwwy  ^^  ^*  abundance  \  The  very  recent  Domesday  taxation  was, 
we  are  told,  superseded  by  a  new  valuation;  the  old  T^^ngljgh 
hide  was  cut  down  to  the  acreage  of  the  Norman  carucate ' : 
and  thus  estates  were  curtailed  and  taxation  increased  at  the 
same  time.  Whether  the  charge  b  definitely  true  may  be 
questioned,  for  the  testimony  of  Ordericus  is  not  confirmed  by 
distinct  statements  of  the  English  annalists;   but  it  is  not 

Foreft  op-    improbable ;  and  the  burden  was  but  one  of  many.     The  forest 
prosnons.  . 

law  or  lawlessness  now  comes  into  marked  prominence.  "Wil- 
liam the  Conqueror  had  afibrested  and  desolated  large  territories 
for  the  chase.  His  son  made  the  practice  burdensome  to  baron 
and  villein  alike ;  a  vexation  to  the  one,  destruction  and  extei^ 
mination  to  the  other.  Unrestrained  by  religion,  by  principle, 
or  by  policy,  with  no  family  interests  to  limit  his  greed,  ex- 
travagance, or  hatred  of  his  kind,  a  foul  incarnation  of  selfishness 
in  its  most  abhorrent  form,  the  enemy  of  Qod  and  man,  William 
Bufus  gave  to  England  and  Christendom  a  pattern  of  absolutism. 
^«^^  It  is  only  to  be  ascribed  to  the  weakness  and  disunion  of  those 
^^''^  whom  he  wronged  that  he  burdened  the  throne  and  nation 
for  twelve  long  years  of  misery. 

108.  The  great  question  whether  England  should  or  should 

'  On  the  enonDitieB  of  the  king's  fbUowen,  who  made  bis  progresses 
through  the  country  resemble  the  march  of  a  devastating  army,  see 
W.  Malmesb.  G.R.  iv.  §§  314,  319;  Eadmer,  iv.  p.  94;  Ord.  Vit.  viii.  4. 

'  Ord.  Vit.  viii.  8.  'Hie  juvenem  fraudulentis  stimulationibus  in- 
quietavit  regem,  incitans  ut  totins  Angliae  reviseret  deHcriptionem, 
Anglicaeque  tellwis  comprobans  iteraret  putitionem,  subditisque  recideret 
tarn  advenis  qnam  indigenis  qnicquid  inveniretur  ultra  certam  dimen- 
sionem.  Annuente  rege  omnes  carrucatas,  quas  AngU  bidas  vocant, 
funiculo  mensus  est  et  descripsit:  postpodtisque  mensuris  quas  liberales 
Angli  jussu  Edwardi  regis  largiter  distribuerant,  imminuit,  et  regales 
fisoos  aocumulans  colonis  arva  retruncavit.  Ruris  itaque  olim  diutius 
nacti  diminutione  et  insoliti  veotigalis  gravi  exaggeratione,  suppllces  regiae 
fidelitati  plebes  indecenter  oppressit,  ablatis  rebus  attenuavit,  et  in  nimiam 
egestatem  de  ingenti  copia  redegit.*  Palgrave,  Normandy  and  England, 
gives  an  elaborate  ampUBcation  of  this  story,  explaining  that  whereas  the 
productive  value  of  the  land  was  the  basis  of  the  earlier  system  of  rating, 
Ranulf  introduced  a  simple  computation  of  acreage.  (Vol.  iv.  pp.  59-63.) 
The  words  of  Ordericus  will  scaxcely  bear  this.  Possibly  he  may  refer  to 
a  substitution  of  the  short  hundred  for  the  long  in  the  reckoning  of  the 
hide  of  land  :  but  it  is  more  probable  that  the  whole  story  is  a  misappre- 
hension, and  is  to  be  referred  to  the  Domesday  Survey,  in  which  Ranulf 
seems  most  likely  to  have  taken  a  part.    See  p.  348,  below. 
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not  be  mled  by  the  head  of  the  Norman  race  was  decided  by  JPff^"***^ 
the  promptness  of  Henry  in  his  own  &your.  Robert  continued 
indeed  to  represent  to  the  mind  of  the  feudatories  the  principle 
of  the  Conquest;  by  the  treaty  arranged  at  Caen  in  a.d.  1091 
he  was  entitled,  as  fiur  as  William's  power  of  disposition  went, 
to  the  succession :  he  had  received  the  homage  of  hb  brother 
and  of  the  great  barons  of  the  kingdom,  and  he  had  few  per- 
sonal enemies.  But  he  was  far  away  from  England  at  the 
critical  moment;  his  right  to  the  crown  had  been  disregarded 
by  his  father  in  his  settlement  of  his  estates  ;  he  had  grievously 
mismanaged  the  government  of  Normandy,  and  if  he  had  few 
enemies  he  had  still  fewer  friends  who  would  imperil  themselves 
for  a  prince  who  might  be  prompt  only  to  avenge  them.  Henry 
was  on  the  spot  The  opportunity  that  a  seeming  accident 
supplied  he  had  energy  to  seize  and  courage  and  counsel  to  im- 
prove. The  very  suddenness  of  William^s  death  precluded  the 
possibility  of  preparation  on  either  side.  This  he  turned  to 
profit.  The  kingdom  was  taken  by  surprise,  and  when  the 
world  knew  that  William  was  dead,  it  knew  that  Henry  had 
succeeded  him. 

The  accession  of  Henry  was  transacted  with  as  much  deference  FomuJity  u 
to  national  precedent  as  was  possible  consistently  with  his 
purpose.  Among  the  few  barons  who  were  in  attendance  on 
William  on  the  day  of  his  death  were  the  two  Beaumonts,  the 
earl  of  Warwick  and  the  count  of  Heulan,  Robert  Fitz-Hamon 
and  William  of  Breteuil\  The  last  of  these  made  a  bold  claim 
on  behalf  of  Robert,  but  was  overruled  by  the  others  * ;  the  form 
of  election  was  hastily  gone  through  by  the  barons  on  the  spot ; 
and  the  seizure  of  the  royal  hoard  in  the  castle  of  Winchester 
placed  in  the  hands  of  Henry  the  means  of  securing  his  advan- 
tage'.    His  first  act  was  to  bestow  the  vacant  see  of  Winchester 

'  Oiderious  mentionB  Robert  of  Meulftn  and  WflliMn  of  Breteull ;  lib.  x. 
c  14.  WiUiAm  of  Bialmeflbury  mentions  the  exertions  of  Heniy  of  W«r> 
wksk  on  Heniy's  behalf;  6.  R.  v.  $  393. 

•  Ord.  Vit.  X.  14. 

*  Willuun  *  was  slain  on  a  Thursday  and  buried  the  next  morning ;  and 
after  he  was  bnried,  the  witiin  who  were  then  near  at  hand  ohoee  his 
brother  Henry  as  kin^r,  and  he  forthwith  gave  the  bishopric  of  Winchester 
to  William  Giflkrc^  and  then  went  to  London.*    C^ron.  Sax.  A.D.  i  loa 
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Bieotion  and  on  William  Oidfard  tiie  chancellor,  bo  providing  himself  with 

of  Henry  I,   a  strong  supporter  in  the  episcopal  bodj.     He  then  hastened 

A.D.  1100.     ^  London,  where  a  few  prelates  and  other  nobles  were  found, 

who  after  some  discussion  determined  to  accept  him  as  king. 

The  seizure  of  the  royal  treasure  on  Thursday,  August  2,  was 

followed  by  the  coronation  on  the  Sunday,  August  5.     On  that 

day  a  comprehensive  charter  of  liberties  was  published,  and 

Anselm  was  recalled.     Shortly  aftier  Ranulf  Flambard  was  im- 

Hi!  mar-      prisoned,  and  before  the  end  of  the  year  the  marriage  of  the 

^^*^'  king  with  the  daughter  of  Malcolm  and  Margaret  completed 

'the  consolidation  of  the  title  by  which  he  intended  to  reign. 

The  election  was  however  no  mere  form.   Even  in  the  handful 
of  barons  who  were  present  tiiere  were  divisions  and  question- 
ings, which  were  allayed,  as  we  are  told,  by  the  arguments  of 
Hit  ooroDA-  the  earl  of  Warwick  \    The  oaths  taken  by  Ethelred  were  also 

tion  oauL 

required  of  Henry:  the  form  of  his  coronation  has  been  pre- 
served, and  it  contains  the  threefold  promise  of  peace,  justice, 
and  equity  \  In  the  letter  written  by  the  newly-crowned  king 
to  Anselm  to  recall  him  to  England  and  to  account  for  the  rite 
of  coronation  being  performed  in  his  absence,  Henry  states  that 
he  has  been  chosen  by  the  clergy  and  people  of  England,  and 
repeats  to  the  archbishop  the  engagement  that  his  brother  had 
His  letter  to  oiade  with  Lanfranc :  '  Myself  and  the  people  of  the  whole 
realm  of  England  I  commit  to  your  counsel  and  that  of  those 
who  ought  with  you  to  counsel  me  '.'  The  undertaking  to  govern 

'  'In  regem  electas  ett,  aliquantiB  tunen  ante  ooBtroyerBiiB  inter  pro- 
oeres  agitatis  atque  aopitis,  annitente  maxiine  oomite  Warwioensi  Hennoo.' 
W.  Malmesb.  G.  R.  v.  $  393. 

*  Taylor's  Glory  of  Regality,  pp.  245,  330 ;  Maakell,  Mon.  Rat.  ill.  5,  6. 
The  oi^  is  as  follows:  'In  Cbristi  Nomine  promitto  haec  tria  populo 
C^iristiano  mihi  subdito.  In  primis,  me  praeceptunmt  et  operam  pro  viribiM 
impensurom  ut  eoclesia  Dei  et  omnis  populus  Christianas  yeram  paoem 
nostro  arbitrio  in  omni  tempore  servet;  aliud  ut  ri^Muntates  et  omnes 
iniqnitates  omnibus  gradibus  interdicam ;  tertium  ut  in  omnibus  judiciit 
aequitatem  et  miserioordiam  praedpiam,  ut  mihi  et  vobis  indulgeat  suam 
misericordiam  clemens  et  miseriours  Deus.'    See  aboye,  p.  147. 

*  It  is  printed  among  Anselm's  letters  ;  lib.  iii.  £p.  41 :  *  Ego  nutu  Dei 
a  clero  et  a  populo  Angliae  eleotus,  et,  quamyis  inyitus  propter  absentiam 
tui,  rez  jam  conseoratus,  require  te  sicut  patrem  cum  omni  populo  Angliae, 
quatenus  mihi  filio  tuo  et  eidem  populo  cujus  tibi  animamm  curacommissa 
est  qoam  oitius  poteris  yenias  ad  oonsnlendum.   Meipsum  quidem  ao  totiua 
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well  was  made  not  onlj  with  the  archbishop  as  the  first  consti-  gtwterof 
tutional  adviser  of  the  crown,  but  with  the  whole  nation  :  it  was 
embodied  in  a  charter  addressed  to  all  the  faithful,  and  attested 
by  the  signatures  of  the  witan,  the  paucity  of  whose  names  may 
perhaps  indicate  the  small  number  of  powerful  men  who  had 
as  yet  adhered  to  him, — ^the  bishops  of  London  and  Rochester, 
the  elect  of  Winchester,  the  earls  of  Warwick  and  Northamp- 
ton, and  four  barons  *.  The  form  of  the  charter  forcibly  declares 
the  ground  which  he  was  taking :  '  Know  ye  that  by  the  mercy 
of  God  and  the  common  counsel  of  the  barons  of  the  whole 
realm  of  England  I  have  been  crowned  king  of  the  same  realm  '.' 
The  abuses  of  the  late  reign  are  specified  and  forbidden  for  the 

future.     The  Church  is  made  free  from  all  the  unjust  exactions  :  Privileges  of 

1„       ,  the  Church, 

and  the  kingdom  from  the  evil  customs :  to  the  English  people 

are  restored  the  laws  of  King  Edward  with  the  Conqueror^s 

amendments;  the  feudal  innovations,  inordinate  and  arbitrary 

reliefs  and  amercements,  the  abuse  of  the  rights  of  wardship  of  the 

.  .     vaiioJa, 

and  marriage,  the  despotic  interference  with  testamentary  dis- 
position, all  of  which  had  been  common  in  the  last  reign,  are 
renounced ;  and,  as  a  special  boon  to  tenants  by  knight-service, 
their  demesne  lands  are  freed  from  all  demands  except  service 
in  the  field.  To  the  whole  nation  is  promised  peace  and  good  ^^^^ 
coinage :  the  debts  due  to  William  Rufus,  and  the  murder-fines 
incurred  before- the  day  of  coronation,  are  forgiven.  But  the 
forests,  as  they  were  in  the  Conqueror's  time,  are  retained  by 
the  king  with  the  common  consent  of  his  barons  '.  Perhaps  the 
most  significant  articles  of  the  whole  document  are  those  by 
which  he  provides  that  the  benefit  of  the  feudal  concessions 
shall  not  be  engrossed  by  the  tenants  in  chief:  *in  like  manner 
shall  the  men  of  my  barons  relieve  their  lands  at  the  hand  of 

regni  Angliae  populum  tuo  eominque  oonsilio  qui  tecum  mihi  oonsulero 
debent  committo.' 

^  The  four  barons  are  Walter  Gif&rd,  Robert  de  Montfort,  Roger  Bigot, 
and  Henry  de  Port.  The  letter  to  Anselm  furnishes  the  additional  names 
of  (rerard  bisliop  of  Hereford,  William  Warelwast,  Robert  Fiti-Hamoo, 
and  Haimo  dapifer. 

'  Ancient  Laws,  ed.  Thorpe,  p.  215  ;  Select  Charters,  p.  96. 

'  Art.  10.  *  Forestas  communi  consensu  baronum  meorum  in  manu  mea 
retinui,  sicut  pater  mens  eas  babuit.' 

Z 


Digitized  by 


Google 


3o6  Constitutional  History.  [chap. 

Henry  I  pro-  their  lords  by  a  just  and  lawful  relief;*  'in  like  manner  I  enjoin 
extension  of  that  my  barons  restrain  themselves  in  dealing  with  the  sons 
to  the  nation  and  daughters  and  wives  of  their  men^'     The  rights  of  the 
laiige.       classes  that  had  taken  the  oath  of  fealty  to  the  Conqueror  at 
Salisbury  are  thus  guarded,  and  Henry  whilst  attempting,  by 
granting  special  boons  to  each  order  in  the  state,  to  secure  the 
good-will  of  all,  definitely  commits  himself  to  the  duties   of 
a  national  king.     He  was  the  native  king,  bom  on  English  soil, 
son  of  the  king,  not  merely,  like  Robert  and  William,  of  the 
duke  of  the  Normans.     The  return  of  Anselm,  the  punishment 
of  Flambord.  and  the  royal  marriage '  were  earnests  of  what  was 
to  result  from  the  government  so  claimed  and  so  inaugurated, 
strumle  109.  But  these  measures  had  scarcely  been  completed  when 

Bobert  dnke  Bobert  returned  from  the  Holy  Land ;  the  echoes  of  the 
investiture  controversy  in  the  empire  were  already  sounding  in 
the  distance,  and  the  great  feudatories  in  Normandy  as  well  as 
in  England  were  preparing  for  a  trial  of  strength.  The  quarrel 
with  Robert  broke  out  early  in  a.d.  iioi.  Henry  threw  him- 
self on  the  support  of  the  English  ^  Robert  availed  himself  of 
the  discontent  of  the  feudatories  and  invaded  England.     But 

^  Art.  a.  'Similiter  et  homines  baronum  meonun  justa  et  legitima  rele- 
vatione  relevabunt  terras  suas  de  dominis  sub.'  Art.  4.  'Et  piaecipio 
quod  barones  mei  similiter  so  contineant  eiga  filios  et  filias  vel  uxorea 
hominum  suorum.' 

'  The  historians  of  the  time  do  not  dwell  much  on  the  political  im- 
portance of  the  marriage,  although  it  kept  England  and  Scotland  in  peace 
for  nearly  two  centuries;  and  to  a  certain  extent  tended  to  restore  the 
nationality  of  the  royal  house.  That  the  latter  point  was  not  overlooked 
at  the  time  seems  clear  from  William  of  Malmeebury*s  story  that  the 
Norman  barons  spoke  in  derision  of  the  king  and  queen  as  Godric  and 
Godgifti.    G.  R.  V.  %  394. 

*  'Licet  principibus  deficientibus  partes  ejus  solidae  manebant^  quat 
Anselmi  archiepiscopi  cum  episcopis  suis  simul  et  omnium  Anglorum  tuta- 
batur  fkvor.  Quapropter  ipse  provincialium  fidei  gratus  et  saluti  providus, 
plerumque  cuneos  circuiens,  docebat  quomodo  mUitum  ferociam  eludentea 
olypeof  objectarent  et  ictus  remitterent;  quo  eflfecit  ut  ultronws  ykMb 
pugnam  deposcerent,  in  nullo  Normannos  metuentes.'  W.  Malmesb.  G.  B« 
^'  h  395*  'Venerabilis  Anselmas  arohiepiscopus  et  omnes  episoopi -et 
abbates  cum  sacro  dero,  et  omnes  Angli  indissolubiliter  reg^  suo  adhaere- 
bant,  et  pro  ejus  salute  regnique  statu  Begem  Sabaoth  inoessanter  orabant. 
....  Omnes  quoque  Angli  alterius  principis  jura  neecientes  in  sui  regia 
fidelitate  perstiterunt  pro  qua  certaraen  inire  satis  optavenmt.' — Ord. 
Yit.  X.  18.  See  too  the  speech  ascribed  to  Henry  in  1106,  befive  the 
campaign  of  Tenchebrai,  in  M.  Paris,  p.  6a. 
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when  the  armies  stood  £Eioe  to  face  the  brothers  saw  that  the  The  struggle 

ftverted. 
fruits  of  victory  must  fall  to  those  whose  strength  would  be 

the  destruction  of  the  victor,  and  that  the  time  was  not  come 
for  a  struggle  which  would  make  either  of  them  supreme.  The 
count  of  Meulan  proposed  peace,  and  peace  was  made.  Robert 
recognised  Henry  as  king  and  released  him  from  his  fealty. 
Henry  undertook  to  pay  Robert  a  heavy  pension,  and  re- 
stored to  him  the  Cdtentin,  the  Norman  district  which  he 
had  purchased  of  him  in  his  great  necessity.  In  a.d.  1104  the  it  ia  renewed 
quarrel  was  renewed.  Robert  had  again  proved  himself  to  be 
neither  wise  enough  nor  strong  enough  to  govern  the  Normans, 
and  Henry  appeared  in  Normandy  as  a  deliverer.  But  again 
the  struggle  was  settled  without  bloodshed.  Robert  transferred 
to  his  brother  the  homage  of  the  count  of  Evreux  and  Henry  was 
satisfied  ^  The  next  year,  finding  his  Norman  estates  imperilled 
by  the  irrepressible  allies  of  Robert,  he  again  crossed  the  sea  and 
added  Caen  and  Bayeux  to  his  possessions  ^,  leaving  Robert  on 

his  return  destitute  alike  of  funds  and  supporters.    In  a.d.  i  106  Final  mw 

throw  of 
Robert  made  an  attempt  to  avert  his  final  fall,  and  visited  Eng-  Eobert. 

land  ;  but  it  was  in  vain,  Henry  followed  him  home,  and  the 
battle  of  Tenchebrai  in  the  summer  of  the  same  year  made  him 
supreme  in  Normandy  as  in  England  '.  The  point  at  issue  from 
the  beginning  had  not  been  the  English  crown,  but  the  power  of 
enforcing  obedience  on  those  Norman  barons  without  whose  sub- 
mission neither  country  could  be  at  peace.  From  a.d.  i  106  to 
1 1  iB  the  struggle  lay  between  them  and  Henry.  In  the  latter  Claimiof 
year  the  young  heir  of  Normandy,  with  the  aid  of  the  king  of  wm  of 
France  and  the  counts  of  Flanders  and  Anjou,  made  a  bold  stroke 
for  his  rights,  which  was  defeated  by  the  poHcy  and  good-fortune 
of  his  uncle  ^.  Again  in  a.d.  i  i  27  his  name  was  made  the  watch- 
word of  a  renewed  struggle  ^ ;  but  his  early  death  set  Henry  at 
rest,  and  for  the  remainder  of  his  reign  he  ruled  without  fear  of 
a  rival.  In  England  his  position  had  been  determined  since 
the  year  1 103  :  but  the  battle  which  was  fought  out  on  Norman 

>  Ord.  Vit.  xi.  10.  •  Flor.  Wig.  a  J).  1105 ;  Ord.  Vit.  xi.  17. 

»  Flor.  Wig.  A.D.  1 106. 

*  Hen.  Hunt  (ed.  Savile),  fol.  ai8 ;  Ord.  Vit.  xii.  i. 

»  Ord.  Vit.  xii.  45. 
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soil  concerned  the  kingdom  scarcely  less  closely  than  the  duchy, 
and  ever}'  step  was  marked  by  an  advance  in  the  consolidation 
of  the  royal  power,  by  the  humiliation  of  some  great  vassal, 
or  the  resumption  of  some  great  estate. 
HumiUation  The  proocBS  was  begun  immediately  after  Robert's  departure 
age.  in  A.D.  iioi.     Bobert  Malet  and  Robert  de  Lacy  forfeited  their 

great  estates  in  Yorkshire  and  Suffolk  ^.  Ivo  of  Grantmesnil, 
who  has  the  evil  reputation  of  being  the  first  to  introduce  the 
horrors  of  private  warfare  into  England,  was  suffered  to  go  on 
pilgrimage,  having  divested  himself  of  all  his  fiefs  in  favour  of 
BMistanoe  the  count  of  Meulan^  Robert  of  Belesme,  earl  of  Shrews- 
^iesmo.  bury  and  Arundel  and  coimt  of  Ponthieu  and  Alen9on,  was 
summoned  to  answer  an  indictment  of  forty-five  articles  in  the 
king's  court  ^  He  was  the  son  of  Roger  of  Montgomery,  the 
Conqueror's  friend,  and  had  been  in  arms  on  the  side  of  duke 
Robert  in  the  last  two  reigns:  he  was  an  utterly  selfish 
tyrant  of  the  worst  feudal  stamp,  cruel,  faithless,  and  oppres- 
sive. He  determined  to  resist,  fortified  his  castles  of  Shrews* 
bury,  Bridgnorth,  and  Arundel,  and  was  only  reduced  by  the 
king  himself,  who  brought  the  whole  force  of  the  nation  against 
HU  esfcates  him.  His  life  was  spared,  but  his  English  domains  were  con- 
fiscated  *,  and  he  retired  to  Normandy,  where  he  lived  to  do 
Joy  of  the  more  mischief  still.  His  downfall  was  regarded  by  the  English 
with  great  delight :  the  cry  was, '  Rejoice  King  Henry  and  thank 
the  Lord  God,  for  you  became  a  free  king  on  the  day  when 
you  conquered  and  banished  Robert  of  Belesme  ^.'  He  had  not 
however  yet  accomplished  his  destiny.  Having  helped  to  pro- 
voke the  invasion  of  a.d.  i  104,  and  tried  to  make  a  separate  peace 
in  ▲.D.  1105,  he  escaped  capture  at  Tenchebrai  and  submitted- 

'  Ord.  Vit.  xi.  i.  Bbert  de  Lacy,  the  father  of  Robert,  had  164  manon 
in  the  Domesday  Survey;  Robert  Malet  had  321  ia  Suffolk;  Dugd.  Baron, 
p.  III. 

'  Ord.  Vit.  xi.  1,  This  fikct  recorded  of  Ivo  is  of  considerHble  importance. 
'Ivonem  quoque,  quia  guerram  in  Anglia  coeperat  et  vieinorum  rura 
suorum  incendio  combusserat,  quod  in  Ula  regione  crimen  est  inusitatum, 
nee  sine  gravi  ultione  sit  expiatum.' 

*  Ord.  Vit.  xi.  3 ;  Flor.  Wig.  a,d.  iioi,  iioa.  *  Ord.  Vit.  xi.  3. 

'  Ord.  Vit.  xi.  3 :  '  Gaude  rex  Henrice,  Dominoque  Deo  gratias  age, 
quift  tu  Hbere  ooepisti  regnare  ex  quo  Rodbertum  de  Belismo  vicisti  et  de 
fioibuB  regoi  tui  exptdistL' 
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But  in  A.D.  1 1 1 2  he  rebelled,  was  arrested,  and  remained  captive 
until  his  deaths  Among  the  forfeitures  of  a.d.  1102  was  also  Forfdturei 
William  of  Warenne,  earl  of  Surrey,  who  however  was  after-  vaBsals. 
wards  restored ' ;  Amulf  of  Montgomery  and  Roger  of  Poictou 
shared  the  fate  of  their  brother  in  a.d.  1103  and  lost  their 
English  fiefs  ^;  and  thus  fell  the  greatest  and  most  thoroughly 
representative  of  the  Conquest  families. 

From  A.D.  II 03  onwards  the  battle  of  English  liberty  was  Hnmiliation 
fought  in  Normandy.     The  penalty  for  rebellion  there  took  the  tones  in 
form  of  confkcation  of  the  English  fiefe  belonging  to  the  rebels,  and    **'™*""^' 
each  rising  left  the  king  richer  and  stronger,  the  feudatories  more 
and  more  depressed.     Of  the  great  families  which  were  endowed 
on  both  sides  of  the  channel,  the  earls  of  Chester  alone  were 
unswerving  in  their  faith  to  the  king ;  some  even  of  the  Beau- 
monts,  after  the  death  of  Count  Robert  of  Meulan,  fell  away; 
although  the  earls  of  Leicester  and  Warwick  remained  faithful  *. 
But  Henry's  cautious  statesmanship  led  him  to  make  an  im-  Difference 
portant   distinction   between   the   Norman   and   English    fiefs,  policy  in 
In  the  latter  case  he  enforced  entire  forfeiture,  whether  the  Normwidy. 
rebellion  had  taken  place  on  Norman  or  on  English  soil.     In 
the  former  he  contented  himself  with  garrisoning  the  castles 
of  the  delinquents,  so  as,  without  rendering  them  desperate,  to 
deprive  them  of  the  means  of  being  dangerous.     In  accordance 
with  this  policy,  he  abstained  from  confiscating  the  Norman 
estates   of  Robert  of  Belesme,  and  allowed   his  son  William 
Talvas  to  possess  them  after  his  father^s  death  '.     An  exception 

>  Hen.  Hunt.  fol.  217.  •  Ord.  Vit.  x.  18;  xi.  3. 

'  Ord.  Vit.  xi.  3.  Ro^;^  of  Poictou  bftd  398  manors  in  the  Domesday 
Survey.  He  had  great  part  of  Lancashire,  and  was  first  of  the  long  line  of 
lords  of  Lancaster.  Both  the  brothers  are  called  earls  by  Ordericus,  lib.  v. 
c.  1 4.     Amulf 's  fief  was  the  castle  of  Pembroke  and  its  dependencies. 

*  Earl  Robert,  who  died  in  itiS,  left  twin  sons,  Robert  earl  of  Leicester, 
and  Waleran  count  of  Meuian.  The  latter  took  up  arms  against  Henry  in 
1 1 23,  and  was  imprisoned.  Henry  earl  of  Warwick,  brother  of  Robert  I, 
died  in  I  f  23 ;  his  son  Roger  was  now  earl. 

*  Ord.  Vit.  xii.  15.  This  was  after  the  peace  of  a.d.  1119.  Henry 
retained  the  castles  in  his  own  hands.  This,  as  I  have  remarked  more 
than  once,  was  one  of  the  great  features  of  the  royal  policy  in  Normandy. 
Abbot  8uger  says:  'Fere  omnes  turres  et  quaecunque  fortissima  castra 
Kormanniae,  quae  pars  est  Galliae,  aut  eversum  in  fecit,  aut  suos  intrudens 
et  de  proprio  aerario  procurans,  aut  si  dirutae  essent  propriae  voluntati 
•ubjagavit.*    V.  Ludovici  Grossi,  §  15. 
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Heniy's  to  the  m\e  however  was  made  in  the  cases  in  which  the  rebels 
hia  own  were  members  or  connexions  of  the  dacal  house  ;  the  coxmt  of 
inameiL  j^Q^tnuj  gjid  Eustace  of  Breteuil  forfeited  all  their  estates  * ; 
but  in  general  Henry  seems  to  have  thought  that  it  was  safer 
to  keep  a  material  hold  on  the  traitors,  than  by  driving  them 
to  extremities  to  throw  them  into  the  hands  of  the  king  of 
France  as  suzerain,  or  array  them  on  the  side  of  his  brother 
and  nephew.  In  England,  where  his  title  was  not  really  en- 
dangered, he  could  act  differently,  and  employ  the  great  terri- 
tories which  he  accumulated  in  the  endowment  of  a  new  and 
more  faithful  race  of  vassals.,  The  seizure  and  retention  of 
the  Norman  castles  is  thus  the  supplement  to  the  measure  of 
reducing  the  power  of  the  feudatories  which  in  England  was 
carried  out  by  confiscation. 
Landmarks  The  great  crises  of  Henry's  reign,  after  the  battle  of  Tenche- 
ofHeniy  I.  brai,  are  the  rebellion  which  followed  the  death  of  the  count 
of  Evreux  in  a.d.  iii8^  the  loss  of  the  heir  in  the  terrible 
shipwreck  of  a.d.  i  i  20,  and  the  revolt  of  Count  Waleran  of 
Meulan  in  a.d.  1123'.  It  was  not  until  a  few  years  before 
his  death  that  he  saw  himself  free  from  a  competitor  in  the 
duchy  of  Normandy,  and  his  last  years  were  embittered  by  the 

*  Ord.  Vit.  xi.  ai.  Eustace  of  Breteuil  received  a  pension  in  lieu  of  his 
fief  (Ibid.  xii.  22),  and  Breteuil  was  given  to  Ralph  his  cousin,  son  of 
Ralph  Guader  (see  above,  p.  291)*  whose  daughter  married  earl  Robert  II 
of  Leicester.  This  instance  shows  the  extreme  reluctance  of  the  king  to 
extinguish  a  great  fief  in  Normandy.  Breteuil  had  belonged  to  William 
FitzOsbei-n  the  justiciar  ;  liis  two  sons  divided  his  inheritance  :  Roger  bad 
Herefordshire,  which  he  lost  in  1074;  William  had  Breteuil,  but  died 
without  lawful  issue.  Henry  I  adjudged  the  fief  to  Eustace,  a  natural 
son,  whom  he  married  to  his  own  daughter  Juliana.  But  the  Guaders, 
ofispring  of  the  fatal  marriage  of  1074,  still  claimed  in  the  female  line,  and 
ultimately  obtained  Breteuil. 

*  The  leaders  in  11 18  were  Hugh  de  Goumai,  Stephen  of  Aum&le, 
Eustace  of  Breteuil,  Richer  de  TAigle,  Robert  of  Neuf  bourg  son  of  Earl 
Henry  of  Warwick,  and  Heniy  count  of  Eu.  •Ord.  Vit.  xii.  i.  The  faith- 
ful were  Richard  earl  of  Chester,  and  his  cousin  and  successor  Ranulf, 
Ralph  de  CJonches,  William  of  Warenne,  William  of  Roumare,  William 
of  Tankerville,  Walter  Gififard,  and  Nigel  and  William  of  Albini.  Ibid, 
xii.  14. 

'  The  leaders  of  this  revolt  were,  besides  Waleran,  who  atoned  for  it  by  a 
captivity  of  five  years,  William  of  Roumare,  who  bad  claims  on  the  county 
of  Lincoln,  Hugh  de  Montfort,  who  was  imprisoned  for  the  rest  of  Henry*s 
life,  Hugh  of  Neufch&tel,  William  Louvel,  Baudri  de  Brai,  and  Pain  of 
Gisors.    Ord.  Vit.  xii.  34. 
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uncertainty  of  the  succession.  By  compellinir  the  harons  and  Hw  precau- 
bishops  to  swear  fealty  to  Matilda  and  her  infant  son  ^,  and  by  sacoession. 
throwing  more  and  more  administrative  power  into  the  handi 
of  those  servants  on  whose  fidelity  he  most  confidently  relied, 
he  probably  did  all  that  could  be  done  to  avert  the  evils  that 
he  could  not  but  foresee.  He  had  however  himself  set  an 
example  which  his  success  had  made  too  tempting  for  the  faith 
of  the  generation  that  followed  him. 

110.  A  double  result  attended  the  policy  which  the  love  of  Hemy  gains 

.  ,      ,     ,  .  ,  /f  ,  TT  -rr       ***®  support 

power,  aided  by  circumstances,  thus  forced  upon  Henry.  He  ^the 
found  himself,  as  he  had  from  the  first  day  of  his  reign  foreseen, 
compelled  to  seek  the  support  of  the  native  English ;  and  the 
necessities  of  government  called  forth  in  him  the  exercise  of 
great  administrative  sagacity.  Of  the  former  point  the  con- 
temporary historians,  especially  Ordericus  Yitalis,  afibrd  abundant 
illustration.  Not  only  was  Henry  during  the  greatest  part  of 
his  reign  in  the  closest  alliance  with  the  clergy,  but  the  English 
people,  who  saw  in  the  clergy  their  truest  friends  and  cham- 
pions, uniformly  supported  him.  In  the  dangers  of  Robert's  Adhesion  of 
invasion  in  a.d.  iioi,  when  the  count  of  Meulan,  alone  among 
the  great  men,  kept  faith,  Anselm  with  the  clergy  and  people 
adhered  firmly  to  the  king  ;  '  repudiating  the  claims  of  the  other 
prince,  they  were  constant  in  their  fidelity  to  their  own  king,  and 
therefore  they  were  desirous  enough  to  enter  the  struggle  *.*  Their 
joy  at  the  conclusion  of  peace  is  contrasted  with  the  disgust 
and  dismay  of  the  feudatories.  In  the  struggle  with  Robert 
of  Belesme,  when  the  barons  were  anxious  to  intercede  for  their 
champion ',  the  scale  was  turned  in  favour  of  strong  measures 
by  the  voice  of  the  native  troops ;  and  the  congratulations  whic^ 
the  chronicler  puts  in  the  mouth  of  the  people  show  that  in 

*  See  Chap.  XI,  pp.  340,  341  below.  •  See  above,  p.  306,  note  3. 

'  '  Consules  autem  et  primores  regni  una  convenenmt  . .  .  dicebant  enim, 
"Si  rex  magniBcum  comitem  viulenter  subegerit  nimiaque  pertinacia,  at 
conatur,  eum  exhereditaverit,  omnes  nos  ut  imbelles  ancillas  amodo 
concalcabit.  .  .  .  Pacem  igitur  inter  eos  obnixe  seramus  ut  hero  comparique 
nostro  legitime  proficiamus,  et  sic  utrumque  perturbation es  sedando  debi- 
torem  nobis  &ciamu8.  .  .  .  Tunc  in  quodam  proximo  ooUe  tria  millia 
pagensium  militum  stabant  et  optimatum  molimina  satis  intelligentes  ad 
r^em  vociferando  clamabant,  *'Domine  rex  Henrice  noli  proditoribus 
iHtis  credere.***    Ord.  Vit.  xi.  3. 
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Sympathy  of  Bome  quarters  at  least  the  real  bearing  of  the  contest  was  duly 

repMdTy^    appreciated*.     The   nation   had   accepted   Henry  as  they  had 

**      accepted  the  Conqueror  and  the  great  Canute  before  him.     And 

Henry  showed  himself  to  a  certain  extent  grateful.     He  restored 

the  working  of  the  local  courts  *,  the  hundred,  and  the  shire, 

as  they  had  been  in  King  Edward's  time.     He  granted  to  the 

towns   such  privileges  as  in  the  awakening  of  municipal  life 

they  were  capable  of  using'.     He  maintained  good  peace  by 

severe  and  even-handed  justice ;  and  by  strengthening  the  hands 

of  Anselm  and  the  reforming  prelates  who  succeeded  him,  he 

did,  lifter  the  arrangement  of  the  question  of  investiture,  win 

to  his  side  the  most  stable  element  of  national  life. 

PpUcyof  111.  In  the  second  place,  his  circumstances  called  forth  the 

Heniy  in  ^  *^      , 

creating*     display  of  greater  constructive  power  than  had  been  shown  even 

miniSrative  by  his  father.  Henry  was  fully  awake  to  the  impossibility  of 
nexionwith  governing  England  with  feudal  machinery,  even  clogged  and 
fettered  by  the  checks  which  the  Conqueror  had  imposed.  Tlie 
faithless  and  selfish  policy  of  the  barons  gave  him  the  best 
excuse  for  superseding  them,  gathering  the  reins  of  admini- 
strative power  into  his  own  hands  or  those  of  his  devoted 
servants,  and  forming  a  strong  ministerial  body.  In  this 
purpose  he  was  seconded  by  the  very  admirable  instrument 
that  his  sagacity  selected  or  his  good-fortune  threw  in  his  way. 
Bishop  Roger  of  Salisbury,  in  the  office  of  Justiciar,  acted 
throughout  the  reign  as  the  great  constructor  of  judicial  and 
financial  organisation.  This  famous  man,  whom  Henry  had  first 
met  as  a  poor  priest  in  Normandy  and  taken  into  his  service 
as  steward  and  chaplain,  brought  to  the  work  of  government 
an  amount  of  laborious  and  minute  attention  which  to  a  great 
extent  supplied  the  want  of  legal  organisation.  The  regular 
routine  which  he  instituted  was  perhaps  as  great  a  step  towards 
a  safe  constitutional  system  as  was  possible  under  so  despotic 
a  sovereign :  and  its  elaborate  machinery  was  in  itself  a  check 
on  want<m  tyranny.    In  subordination  to  Roger,  Henry  raised  up 

*  See  above,  p.  308. 

'  Select  Cbarten,  p.  99.     See  below,  Cbap.  XI. 

■  Ibid.  pp.  104-10B.    See  below,  Chap.  XI, 
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a  8et  of  novi  homines,  many  of  whom  were,  in  nobility  of  blood,  Ewe  of  new 
below  the  ideal  standard  of  the  ruling  race.  Among  them  Or-  tive  fluniiies. 
dericus  enumerates  the  Clintons,  the  Bassets,  and  the  Trussebuts, 
who,  although  not  among  the  tenants-in-chief  of  Domesday,  were 
of  good  Norman  descent  and  founders  of  great  English  families  \ 
They  were  endowed  and  eleyated  in  position  with  the  distinct 
purpose  of  forming  a  counterpoise  to  the  older  yassals ; .  and  they 
were  made  useful  in  the  work  of  administration.  This  class  of 
men  furnished  the  sherifiFs  of  the  counties,  the  barons  of  the 
exchequer,  and  the  justices  of  the  Curia  regis.  The  nobles  of  the  who  are 
Conquest  naturally  regarded  them  as  upstarts,  and  this  scornful  upstarts, 
estimate  of  them  is  reflected  in  the  writings  of  the  historians. 
They  were  in  fact,  for  the  most  part,  too  poor  as  yet  to  make 
themselyes  friends  among  the  monks  and  cler^,  as  their  rivals 
did,  by  founding  churches  and  monasteries;  and  being  the 
agents  of  the  strict  measures  of  the  king,  they  incurred  the 
unpopularity  that  always  awaits  economic  or  judicial  reform. 
In  some  cases,  it  may  well  be,  they  showed  too  great  zeal  in 
carrying  out  the  policy  of  their  master,  and  in  others  they  took 
the  opportunity  of  turning  their  office  to  their  own  advantage 
rather  than  that  of  the  State.  But  notwithstanding  this,  they 
were  so  far  an  improvement  on  the  feudal  administrators  that 
they  were  not  too  strong  to  be  brought  to  justice. 

The  English,  although  faithful  and  submissive  to  Henry,  were 

'  Ord.  Tit.  xi.  c.  a :  '  Alios  e  contra  fftvorabiliter  illi  obf^nentes  de 
ignobili  stirpe  iUustravit,  de  pulvere,  ut  ita  dicam,  extulit,  dataque  mul- 
tiplici  facilitate  super  consules  et  illustres  oppidanos  ezaltavit;  inde 
Goisfredus  de  Clintona,  Radulfus  Basset  et  Hugo  de  Bocalanda,  Guillegrip 
et  Rainerius  de  Bada,  Willelmufl  Trossebot  et  Haimon  de  Falesia,  Guigan 
Algazo,  et  Rodbertus  de  Bostare.*  Of  tbese,  Geoflfrey  de  Clinton  and 
Ridph  Basset  were  two  of  Henry's  principal  justices ;  the  latter  founded 
A  great  legal  family  :  Hugh  de  Bocland  also  founded  a  baronial  house. 
WUlegrip  had  held  land  in  Shropshire  and  Staffordshire  before  the  Domes- 
day Survey  (vol.  i.  ^49,  254)  ;  he  was  no  doubt  an  Englishman,  as  Hugh 
of  Bocland  was  probably.  The  author  of  the  Gesta  Stephani  describes 
their  attitude  in  the  next  reign,  pp.  14,  15:  'Exceptis  quibusdam  regis 
Henrici  primis  et  conjunctioribus  amiois,  quos  ex  plebeio  genere,  inter 
aulanos  juvenculos  ad  ministrandum  assuetos,  in  tantum  poetea  singulari 
sibi  dilectione  astrinxit,  ut  ens  honoribus  ditatos  largi^simis,  praediisque 
honoratos  amplissimis,  et  omnium  palatinorum  archiministros  efficeret,  et 
omnium  ourialium  causarum  susceptores  praescri beret.'  He  mentions  as 
instances  only  Miles  of  Hereford  and  Pain  Fitz- John. 
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Cauaesofth©  not  disposed  to  endure  his  stronff  government  without  mur- 

miaery  pre-  *•  ... 

viiient  in  the  murinir.     The  amount  of  taxation  which  he  imposed  was  not 

reifniof  °  ,  .  ,  *^         ,        . 

Henry  L       SO  burdensome  by  its  weight  as  by  its  regular  and  inevitable 

incidence.     The  exactions  and  the  misery  that  they  caused  are 

a  frequent  subject  of  lamentation  with  the  native  writers.     In 

A.D.   1 103  the  Peterborough  chronicler  complains,  'This  was 

a  year  of  much  distress  from  the  manifold  taxes ;'  in  a.d.  i  104, 

'  It  is  not  easy  to  describe  the  misery  of  the  land  which  it  suffered 

at  this  time  from  manifold  oppressions  and  taxations;'  in  a.d. 

1 105,  *The  manifbld  taxes  never  ceased;'  in  a.d.  mo,  'This 

was  a  year  of  much  distress  from  the  taxes  which  the  king 

raised  for  his  daughter's  dowry;'  in  a.d.  1118,  'England  paid 

dearly  for  the  Norman  war  by  the  manifold  taxes ; '  in  a.d.  i  i  24, 

*  He  who  had  any  property  was  bereaved  of  it  by  heavy  taxes 

and  assessments,  and  he  who  had  none  starved  with  hunger^.' 

Allowing  for  the  generally  querulous  tone  of  the  writer,  it  must 

be  granted  that  there  was  much  truth  in  the  representation : 

an  extraordinary  series   of  bad  harvests  and   stormy  seasons 

and  the  general   depreciation   of  the  coinage,  caused   by  the 

dishonesty  of  the  moneyers',  increased  no  doubt  the  distress. 

But  it  must  not  be  forgotten  that  it  was  by  these  exactions 

that   England  was  saved  from  the  ravages  of  war,  and  that 

the  money  so  raised  was   devoted  to  the  humiliation  of  the 

common  enemies  of  king  and  people.     The  amount  of  taxation, 

where  exact  details  are  recorded,  was  not  greater  than  could 

have  been  easily  borne  in  a  period  of  prosperity,  after  good 

harvests  and  in  time  of  peace.     The  same  chronicler  is  obliged 

to  say  of  the  king,  that  '  he  was  a  good  man  and  great  was 

the  awe  of  him ;   no  man  durst  ill  treat  another  in  his  time ; 

he  made  peace  for  men  and  deer^'     Much  the  same  impression 

^  Chron.  Sax.  under  the  several  years  mentioned.  In  1135,  which 
Henry  of  Huntingdon!  describes  as  the  dearest  he  could  remember,  the 
horse-load  of  wheat  cost  six  shillings  (fol.  219).  The  Chronicle  says  that 
between  Christmas  and  Candlemas  one  acre's  seed  of  wheat  or  barley  sold 
for  six  shillings,  and  one  of  oats  for  four.  In  1131  there  was  a  cattle 
plague. 

^  Chron.  Sax.  a.d.  1124.  Hence  the  very  severe  measures  taken  against 
the  coiners  in  11 25. 

*  Ibid.  A  J).  1135. 
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is  made  by  the  more  fevourable  account  of  Ordericus.     '  He  Bstinmte  of 

•'  Henry^s  po- 

govemed  with  a  etrong  hand  the  duchy  of  Normandy  and  the  ii>y  mfide  by 

kingdom  of  England,  and  to  the  end  of  his  life  always  studied  Vitalis: 

peace:    enjoying   constant   good-fortune,   he    never  fell   away 

ft-om  his  first  strength  and  sternness  of  justice.     The  foremost 

counts  and  lords  of  towns  and  audacious  tyrants  he  craftily 

overpowered;    the  peaceful,  the  religious,  the  mean  people  he 

at  all  times  kindly  cherished  and  protected.     From  the  eighth 

year  of  his  reign,  in  which  he  acquired  firm  hold  on  power 

on  both  sides  of  the  sea,  he  always  sought  peace  for  the  nations 

under  him,  and   rigidly  punished  with   austere   measures  the 

transgressors  of  his  laws.'     His  personal  vices  were  not  directly 

injurious  to  the  welfare  of  his  people.     *  Strong  in  energetic 

industry,  he  increased  in  a  manifold  degree  his  temporal  gains, 

and  heaped  up  for  himself  vast  treasures  of  things  which  men 

covet.'     'After  a  careful  examination  of  the  histories  of  the 

ancients,  I  boldly  assert  that  none  of  the  kings  in  the  English 

realm  was,  as  touching  the  grandeur  of  this  world,  richer  or 

more  powerful  than  Henry  \'     He  was  the  *Lion  of  Righteous-  and  other 

historians. 
ness*   of  Merlin's  prophecies'.      'Inflexible   in   the  rigour   of 

justice,'  says  William  of  Malmesbury,  '  he  kept  his  native  people 

in   quiet,  and   his  barons   according  to   their  deserts  V     Men 

thought  diversely  about  him,  Henry  of  Huntingdon  tells  us, 

and  after  he  was  dead  said  what  they  thought.     Some  spoke 

of  splendour,  wisdom,  prudence,  eloquence,  wealth,  victories ; 

some  of  cruelty,  avarice,  and  lust ;  but  in  the  evil  times  that 

came  after,  the  very  acts  of  tyranny  or  of  royal  wilfulness  seemed, 

in  comparison  with  the  much  worse  state  of  things  present, 

most  excellent*.     He  was,  it  is  evident,  a  strong  ruler,  with  General 

a  clear  view  of  his  own  interests,  methodical,  sagacious,  and  Henry. 

far-sighted  :  his  selfish  aims  dictated  the  policy  that  gave  peace 

and  order  to  his  people :  destroying  his  enemies,  he  destroyed 

theirs;    and  by  enforcing  order  he   paved  the  ¥ray  for  law. 

Such   a  king   neither  expects  nor  deserves   love;    but  he  is 

»  Ord.  Vit.  xi.  23. 

•  Ibid.  xii.  47.  Suger,  V.  Lndovici  Gr.,  §  15 ;  Job.  Salisb.  Polycr.  vi.  18. 

*  W.  Malmeeb.  G.  B.  v.  §  411.  «  H.  Hunt.  ed.  Sftvile,  foL  aai. 
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regarded  with  a  mixed  feeling  of  confidence  and  awe,  and  the 

result  of  his  rule  is  better  than  that  of  many  who  are  called 

benefactors. 

Ecciesiasti-        112.  The  ecclesiastical  policy  of  Henry  was  the  same  as  that 

Heniy  L  **   of  his  father ;  but  the  circumstances  of  the  times  were  different, 

and  the  relations  of  the  king  with  both  the  English  Church 

and  the  Pope  were  more  complicated*.     The  policy  of  Anselm 

was  in  contrast  with  that  of  Lanfranc,  and  the  tendency  of 

ecclesiastical  progress  had   become  too  strong  to  be  directed 

by  political   management.     The  points   at  issue   between  the 

king  and  the  Church  had  become  part  of  the  great  European 

quarrel.      The   exact   importance   of   those   points   cannot   be 

discussed  here,  and  the  constitutional  results  of  the  dispute  on 

investitures  have   their   proper  place    in   the  history   of  the 

national  council.     The   political  consequences  of  the  struggle 

however  were  to  draw   the   clergy  and   people   more   closely 

together,  and  to  force  on  the  king  the  conviction  that,  absolute 

as  he  would  be,  there  were  regions  of  life  and  thought  in  which 

he  must  allow  the  existence  of  liberty.     In  no  respect  does 

His  dispute  Henry's  ability  show  itself  more  strongly  than  in  this.     At 
withAnselin*  ,      , 

the  beginning  of  his  reign,  although  the  support  of  the  prelates 

was  absolutely  necessary  to  him,  and  he  was  willing  to  win 
it  by  renouncing  the  evil  customs  of  his  brother,  he  refused 
to  surrender  one  of  the  rights  that  his  father  had  exer- 
cised, or  that  were  in  question  among  his  fellow-rulers  on  the 
continent.  Anselm  again  left  England,  but  no  interruption 
took  place  in  the  ecclesiastical  working :  the  clergy  stood  by 
the  king  in  his  struggle  with  the  feudatories  and  rejoiced  in 
his  victories.  When  the  early  troubles  were  over,  and  Henry 
was  able  to  apply  himself  to  the  independent  treatment  of  the 
question,  his  thoughtful  mind  at  once  struck  out  the  fit  line  of 
compromise,  and  anticipated  by  fourteen  years  the  principle  on 
which  the  Concordat  of  Worms  was  framed  between  pope  and 
emperor.  His  love  of  order  led  him  to  admit  the  canonical 
rights  of  the  chapters  of  the  churches,  the  synodical  powers  of 

'  The  nnfiivoarable  picture  drawn  in  the  Gesta  Stephani,  pp.  i6,  17, 
should  be  compared  with  Eadmer,  who  is  more  just  to  the  king. 
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the  clergy,  and  even  the  occasional  exercise  by  the  popes  of  ijw  extant 
a  supreme  appellate  and  legatine  jurisdiction.     He  saw  how-  oeMiom. 
ever  distinctly  the  point  at  which  his  own  authority  must  limit 
this  liberty.     The  bishops  might  be  elected  by  the  chapters,  but 
the  election  must  be  held  in  his  court;   the  clergy  might  be 
trusted  without  compulsion  to  choose  his  candidates.    The  coun- 
cils might  be  held  when  the  archbishop  chose,  but  the  king's 
consent  must  be  obtained   before  the  assembly  could  meet  or 
exercise  any  legislative  power.     Papal  jurisdiction  was  not  ex- 
cluded, but  no  legate  might  visit  England  without  royal  licence. 
In  the  exercise  of  this  control  he  showed  no  self-willed  caprice,  as 
William  Rufus  had  done  :  the  freedom  was  never  withheld  simply 
to  show  that  it  was  in  his  power  to  withhold  it,  but  only  when 
he  was  engaged  in  foreign  war  which  might  be  complicated 
by  ecclesiastical  interference,  or  when  the  exertion  of  sovereign 
authority  was  needed  to  reconcile  conflicting  interests  at  home. 
Henry  knew  how  to  yield  with  a  fairly  good  grace,  or  for  an 
adequate  purpose.     He  allowed  Ranulf  Flambard  to  make  his 
peace,  and  found  him  a  useful  tool.     He  allowed   himself  to 
be  over-reached  by  Archbishop  Thurstan  and  Pope  Calixtus  II ; 
but  he   saw  the   merits  of  the   archbishop   through  the  dis- 
ingenuous policy  which  he  had  persuaded  himself  to  employ, 
and  after  a  while  placed  him  in  possession  of  the  rights  of  his  see. 
That  in  some  such  cases  his  favour  was  purchased  by  a  direct 
payment  \&  scarcely  to  be  wondered  at.    The  practices  that  were  Simonkcal 
regarded  aa  simoniacal  in  the  Church,  the  sale  of  oflfices  and  '*'^^*^*^ 
legal  sentences,  were  not  yet  regarded  as  immoral  in  the  secular 
service  of  the  State.     Under  an  absolute  king,  whose  will  is 
law,  that  which  he  chooses  to  sell  passes  for  justice.     Beneath 
a  thin  veil  of  names  and  fictions,  the  great  ministerial  offices 
and  the  royal  interference  by  writ  in  private  quarrels  were  alike 
matters  of  purchase.     In  the  Church  as  well  as  in  the  State,  if 
simony,  as  defined  by  the  canon  law,  could  be  avoided,  money 
might  pass  for  mone/s  worth.     But  setting  this  aside,  Henry 
felt  his  own  strength  to  be  sufficiently  great  to  spare  him  the 
pangs  of  jealousy.     Once  firmly  seated  on  his  throne,  he  in- 
dulged in  no  severities  greater  than  his  own  security  demanded. 
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Hen^B^^     and,  savage  as  he  was  by  nature,  put  so  far  forth  a  curb  on 

the  Church   his  own  instincts.     In   the   same  way  he   showed  no  jealousy 

his  treat-      of  the  clergy.     Certain  of  his  mastery,  he  found  his  interest 

mentofthe    ...  .  , 

people.         in  using  them  rather  than  tormenting  them.     And  this  sheds 

some  light  on  his  treatment  of  the  people :  he  cared  too  little 

for  them  to  pretend  to  love  them ;   he  feared  them  too  little 

to  take  pains  to  propitiate  them ;  but  he  saw  that  for  himself 

it  was  best  that  they  should  be  orderly  goyemed,  and  with 

a  strong  hand  he  maintained  the  order  that  he  may  almost 

be  said  to  have  created^.     How  slender  the  basis  must  be  on 

which  the  absolute  monarch  rears  his  selfish  designs ;  how  little 

the  strongest  will  can  direct  the  future  course  of  events;  how 

intrinsically  treacherous  is  the  most  perfect  system  and  order 

that  results  from  external  will  rather  than  from  permanent 

organisation  under  an  internal  law,  may  be  learned  definitely 

from  the  history  of  the  next  reign. 

Accession  113,  The  example  which  Henry  had  set  in  his  seizure  and 

retention  of  the   crown  was  followed   in   every  point   by  his 

successor.     Stephen  of  Blois,  the   son  of  the  Countess  Adela 

and  grandson  of  the  Conqueror,  had  obtained   the  county  of 

Mortain  by  the  gift  of  his  uncle',  and  that  of  Boulogne  by 

marriage.     His  wife,  the  niece  of  Godfrey  of  Bouillon,  was  a 

grand-daughter  of  Malcolm  and  Margaret,  and  descended  fix)m 

the  line  of  Cerdic  in  exactly  the  same  degree  as  the  Empress 

Matilda.     His  position  as  count  of  Mortain  gave  him,  although 

he  was  not  the  eldest  member  of  his  family,  the  first  place 

among  the  barons  of  Normandy ;  and  in  this  capacity  he  had 

*  Abbot  Soger  (V.  Ludoyici  Gr.,  §  15),  commenting  on  the  prophecy  of 
Merlin  :  *  Aurum  ex  lilio  et  urtica  extorquebitur,  et  argentum  ex  uogiilis 
mugientium  manabit.' — '  In  diebus  ejus  aurum  ex  lilio,  quod  est  ex  reli- 
giosis  boni  odoris,  et  ex  urtica,  quod  est  ex  saecularibus  pungentibus,  ab 
eo  extorquebatnr ;  hoc  intendens  ut,  siout  omnibus  proficiebat,  ab  omnibus 
ei  serriretur.  Tutius  est  enim  unum  ut  omnes  defendat  ab  omnibus  ha- 
bere, quam  non  habendo  per  unum  omnes  deperire.  Argentum  ex  ungtdis 
mugientium  manabat,  cum  runs  securitas  norreorum  plenitudinem,  hor- 
reorum  plenitudo  argenti  copiam  plenis  scriniis  ministrabat.'  The  last 
sentence  contains  the  key  to  much  of  his  administrative  policy. 

■  On  the  forfeiture  of  Robert  of  Belesme  Henry  I  gave  Alen^un  to 
Theobald  of  Bloia,  who  gave  it  to  Stephen  in  exchange  for  his  French 
heritage.  Ord.  Vit.  xii.  4.  Stephen  received  Mortain  instead,  when 
William  Talvas  recovered  his  Other's  estates  in  ▲.D.  1 119. 


Digitized  by 


Google 


X.]  StejpherCs  Accession.  319 

thrioe  pledged  his  oath  to  secure  the  succession  of  Matilda  and 
her  infant  heir^. 

The  death  of  Henry  I,  like  that  of  William  Rufus,  took  The  snoces- 
both  Normandy  and  England  by  surprise;  and  if  on  neither  as  an  open 
side  of  the  channel  any  respect  was  paid  to  the  engagements 
made  for  the  succession,  it  must  be  remembered  that  these 
engagements  had  been  to  all  intents  and  purposes  forced  upon 
the  barons.  The  very  fact  of  their  repetition  had  betrayed  that 
they  were  not  on  either  side  regarded  as  trustworthy.  As 
soon  as  the  king  was  dead  the  Norman  barons  treated  the  suc- 
cession as  an  open  question  ;  and  Stephen  took  the  decision 
as  respected  England  into  his  own  hands.  Heniy  died  in  the 
night  following  December  i,  a.d.  1135:  Stephen  immediately 
on  receiving  the  news  crossed  over  to  England.  The  men  of 
Kent,  remembering  the  mischief  that  had  constantly  come  to 
them  from  Boulogne,  refused  to  receive  him*.  He  hastened  to  Stephen 
London,  and  was  there  hailed  by  the  citizens  as  a  deliverer  London  and 
from  the  danger  of  a  foreign  yoke  :  Geoflfrey  of  Anjou  and  his  ^*"**«**'«»*- 
wife  were  disliked,  the  former  as  a  stranger,  and  the  latter 
as  an  imperious  self-willed  woman' ;  the  citizens  of  the  first 
city  in  the  realm  might  claim  to  exercise  a  prerogative  voice 
in  the  election  of  the  king,  and  they  chose  Stephen^.  En- 
couraged by  this  success,  he  passed  on  to  Winchester,  where 
also  he  was  welcomed  by  the  citizens;  here  he  obtained  with 
little  delay  the  royal  treasure,  having,  by  the  aid  of  his  bro- 
ther the  bishop,  overcome  the  scruples  of  the  justiciar.  Bishop 
Roger  of  Salisbury*.  Thus  strengthened,  he  returned  to  London 
for  formal  election  and  coronation^.  It  was  not  without  deep 
misgivings  that  Archbishop  William  disregarded  his  oath ;  but 
the  exigency  was   urgent.      The  suspension  of  law  and  peace 

>  Below,  Chi^.  XI,  p.  341. 

'  Grervase,  c.  1540:  *  A  Cantuarinis  exdusus.* 

•  Gont.  Flor.  Wig. :  *  Volente  igitur  Gaafirido  oomite  cum  oxore  sua 
quae  heres  ent  in  regnum  succedere,  primores  terrae  juramenti  sui  male 
reoordantes  regem  eum  guscipere  noluenint,  dicentes  "AUenigena  non 
reffnabit  super  nog."  * 

^  *  Id  quoque  sui  esse  juris  suique  specialiter  privilegii,  ut  si  rex  ipeorom 
quoquo  modo  obiret,  alius  suo  provisu  in  regno  substituendus  e  vestigio 
9iiocederet.*    Gesta  Stephani,  p.  5. 

»  W.  Malmesb.  Hirt.  Nov.  1.  §  ii.  •  Gervase,  c.  1340. 
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Election  and  owiDg  to  the  interregnum  was  becoming  dangerous ;  the  news 
of  Stephen,  from  Normandy  brought  no  prospect  of  a  speedy  solution  of  the- 
difficulty  from  that  quarter.  Hugh  Bigod,  Henry's  steward, 
was  ready  to  swear  that  the  king  had  released  the  vassals  from 
their  oath  and  disinherited  Matilda^.  All  men  were  acting 
as  if  she  had  no  claim  to  be  considered.  Stephen  pressed  his 
advantage :  the  three  prelates  undertook  to  act  on  behalf  of 
the  Church,  and  the  citizens  of  Loudon  filled  up  the  gaps  in 
the  ranks  of  the  nobles'  :  he  was  crowned  on  S.  Stephen's  Day. 
The  hurry  of  the  ceremony  gave  no  time  to  impose  new  con- 
stitutional conditions,  nor  were  the  members  of  the  national 
council  who  were  present  likely  to  demand  more  than  Henry 
His  tint  had  seen  good  to  grant.  A  brief  charter  was  issued  by  which 
the  new  king  confirmed  the  laws  and  liberties  that  his  uncle 
had  given  and  the  good  customs  of  King  Edward's  time,  and 
enjoined  the  observance  of  them  on  all,  a  command  which  meant 
little  under  the  weak  hand  that  signed  it'. 

He  i»^  _, .         The  news  of  Stephen's  boldness  and  success  determined  for 

accepted  in  ^ 

Normandy,  the  time  the  minds  of  the  Normans  who  had  been  talking  of 

electing  his  elder  brother  Tlieobald  as  their  duke^  :    Geoffrey 

and  Matilda  were  occupied  by  a  revolt  in  Anjou,  and  even  Earl 

Robert  of  Gloucester,  the  natural  son   of  Henry  I,  seems   to 

have  concluded  that  it  was  the  moment  for  politic  submission*. 

^  Gervase,  c.  1-140 :  'Qnidam  ex  potentissimiB  Angliae,  jorans  ei  dicens 
86  praesentem  affuisBe  ubi  rex  Henricus  idem  juramentum  in  bona  fide 
sponte  relaxasset.*  Ralph  de  Diceto,  o.  505 :  ^  *  Hugo  Bigod  senescaUos 
regis  coram  archiepiscopo  Cantuariensi  aacramento  probavit,  quod  dam 
rex  HenricuB  ageret  in  extremis,  ortis  quibusdam  inimicitiis  inter  ipsam 
et  imperatricem,  ipsam  exberedavit,  et  Stephanom  Boloniae  comitem 
heredem  instituit.* 

'  *  Tribus  episcopis  praesentibus,  archiepiscopo,  Wintonienai,  Salesbuiensi, 
nuUiB  abbatibuB,  paucisbimiB  opdmatibus.*  Will.  Malmesb.  Hist.  Nov.  i. 
§  13.    Gervase,  c.  1340,  says,  *  A  cunotia  fere  in  regem  electus  est.* 

'  '  Sciatis  me  concessisfie  et  praesenti  carta  mea  oonfirmasse  omnibus 
baronibus  et  hominibus  meis  de  Anglia  omnes  libertates  et  bonas  leges 
quas  Henricus  rex  Anglonmi  avunculus  meus  eis  dedit  et  conuessit,  et 
cmnes  bonas  leges  et  bonas  consuetudines  eis  conoedo  quas  habuerunt  tem- 
pore regis  Edward!.*    Statutes  of  the  Realm,  i.  4;  Select  Charters,  p.  113. 

*  Ord.  Vit.  xiii.  ao. 

*  '  Post  Pascha  Robertus  comes  Gloeoestrae  .  .  .  venit  in  Angliam  .  .  . 
homagium  regi  fecit  sub  conditione  quadam  scilicet  quamdiu  ille  difl;* 
nitatem  suam  integre  custodiret  et  sibi  pacta  servaret.'  Will.  Malmesb. 
Hist  Nov.  i.  S  14.    The  author  of  the  Gesta  Stephani  says  that  Robert 
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Onlj  the  old  king  of  Scots  took  up  arms  on  behalf  of  his  niece  ;  Stephen's 
and  he  was  pacified  by  the  surrender  of  Carlisle,  although  goodgovenv 
he  declined  to  do  homage,  in  consideration  of  his  oath  to 
the  empress^.  It  would  seem  that  the  necessity  of  binding 
Stephen  by  further  conditions  had  occurred  to  the  barons  who 
had  assembled  at  the  funeral  of  the  late  king.  This  ceremony 
had  been  delayed  until  nearly  a  fortnight  after  the  coronation, 
and  it  is  probable  that  it  furnished  an  opportunity  of  obtain- 
ing some  vague  promises  from  Stephen.  He  undertook,  we  are 
told,  to  allow  the  canonical  election  of  bishops  and  not  to 
prolong  vacancies;  to  give  up  the  abuses  of  the  forest  juris- 
diction which  Henry  had  aggravated,  and  to  abolish  the  Daue- 
geld'.  Whether  these  promises  were  embodied  in  a  charter 
is  uncertain :  if  they  were,  the  charter  is  lost ;  it  is  however 
more  probable  that  the  story  is  a  popular  version  of  the  His  second 
document  which  was  actually  issued  by  the  king,  at  Oxford, 
later  in  the  year  1 1 36,  after  he  had  been  joined  by  the  earl  of 
Gloucester  and  other  chief  members  of  Henry*s  household. 
This  charter,  which  is  the  second  of  our  great  charters  of 
liberties,  is  attested  by  a  large  number  of  witnesses';  eleven 
English  and  three  Norman  bishops;   the   Chancellor  Eoger; 

had  been  urged  to  take  the  crown  himself,  but  he  refused  'dicens 
aeqains  esse  filio  sororis  suae,  oui  juitius  oompetebat,  regnum  oedere,  quam 
praesumptive  sibi  usurpare.*  p.  8.  Notwithstanding  he  did  homage  to 
Stephen. 

^  Hen.  Hunt.  fol.  aai,  aaa. 

s  Hen.  Hunt.  ed.  Savile,  fol.  aai :  'Primo  vovit  quod  deAjnctis  epi- 
floopis  nunquam  retineret  ecdesias  in  manu  sua  sed  statim  election!  canonicae 
oonsentiens  episcopis  eas  investiret.  Secundo  vovit  quod  nullius  clerici 
vel  laioi  sylvas  in  manu  sua  retineret,  sicut  rex  Henricus  fecerat,  qui 
singulis  annis  implacitayerat  eos,  si  vel  venationem  cepissent  in  silvis 
pn^niis  vel  si  eas  ad  necessitates  suas  exstirpareiit  vel  diminuraent . .  . 
Tertio  vovit  quod  Danegeldum,  id  est,  duos  solidos  ad  hidam  quos  anto- 
ceseores  sui  aocipere  solebant  singulis  annis  in  aetemum  condonaret.' 
These  promises  were  made  at  Oxfo^,  during  the  Christmas  season,  before 
the  news  of  the  Scottish  invasion.  The  charter,  mentioned  immediately, 
was  also  issued  at  Oxford  ;  but,  as  it  is  attested  by  the  earl  of  Gloucester, 
who  landed  soon  after  Easter,  it  must  be  dated  some  time  in  the  ^pnx>g. 

'  Statutes  of  the  Realm,  i.  3  ;  Select  Charters,  pp.  114,  115.  The  earls 
are  Gloucester,  Surrey,  Chester,  and  Warwick,  of  whom  Gloucester  was 
uniformly,  and  Chester  generally,  on  the  side  of  the  empress.  Her  most 
fidthful  adherents.  Miles  of  Hereford  and  Brian  of  Wallingf(»d,  were  also 
anumg  the  witnesses :  probably  the  retreat  of  the  king  of  Soots  had  mad« 
her  cause  fiv  the  time  hopeless. 
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st^wn'i  four  earls;  four  great  constables;  four  royal  stewards;  two 
«^>«Jf*W'  grand  butlers,  and  seven  other  vassals,  two  of  whom  were  of 
the  rank  of  count.  The  privileges  conceded  by  it  are  chiefly 
ecclesiastical.  Simony  is  forbidden;  the  property,  dignities, 
and  customs  of  the  churches  are  confirmed  as  they  were  in 
the  days  of  the  Conqueror,  and  the  jurisdiction  over  ecclesiastics 
is  left  in  the  hands  of  the  bishops:  all  interference  in  the 
testamentary  dispositions  of  the  clergy  and  in  the  administra- 
tion  of  vacant  churches  is  disclaimed.  The  forests  made  in 
the  last  reign  are  surrendered^.  The  promise  of  peace  and 
justice  made  at  the  coronation  is  renewed,  and  amplified  by 
an  undertaking  to  extirpate  all  exactions,  injustice  and  chi- 
canery, whether  introduced  by  the  sheriffs  or  by  others ;  and 
to  maintain  good  laws  and  ancient  and  righteous  customs  in 
reference  to  judicial  procedure  generally'.  As  in  the  charter 
of  Henry  I^  each  of  the  three  estates  has  its  own  clause  of 
conciliation  ;  the  forest  jurisdiction  being  surrendered  probably 
to  gain  the  support  of  the  lay  nobles.  But  Stephen  kept  none 
of  these  promises. 

Want  of  con-      He  was  a  brave  man,  merciful  and  generous,  and  had  had 

fidenoe  in  »  o  / 

Stophen.      considerable  military  experience ;  but  he  was  gifted  with  neither 

a  strong  will  nor  a  clear  head,  and  from  the  beginning  of  his 

reign  neither  felt  nor  inspired  confidence.      The  conditional 

adhesion   of  Bobert  of  Gloucester,  who  carefully  defined  the 

fealty  that  he  promised  as  dependent  on  the  king^s  treatment  of 

him',  was  not  a  circumstance  likely  to  reassure  Stephen.    Much 

however  might  have  been  done  by  an  honest  perseverance  in  the 

Eu^rerd^  promises  of  the  charter.     Unfortunately  for  the  king,  a  fitlse 

report  of  his  death  early  in  the  summer  produced  a  gena^ 

rising.     Hugh  Bigod,  who  had  so  lately  acted  as  his  tool,  seized 

^  *ForastM  quas  Willehnos  avns  mens  et  WiUelmus  ftvunculus  meiui 
iDititnwunt  et  habuemnt,  mihi  reaeryo.  Cetenw  omnes  quae  rex  Henriciia 
supenMldidit  eocleaiis  et  r^gno  quietas  reddo  et  conoedo.* 

>  « Onmea  ezactionea  et  iojuatitias  et  mescheningaa,  dveper  vioecomitee 
vol  per  allot  quoelibet  male  inductas,  fanditos  extbrpo.'  The  miakenning. 
tfariaiio  loqudae,  is  explained  of  the  arbitrary  fines  exacted  for  altering  the 
terms  of  indictment,  or  shifting  the  ground  of  an  action  after  it  was  brought 
into  court 

*  Above,  p.  330,  note  5. 
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the  castle  of  Norwich,  and  Baldwin  of  Redyers  fortified  Exeter.  BteDben's 
Stephen,  with  great  promptness,  marched  against  the  two  strong-  suooeai. 
holds  in  succession  and  took  them.  Hugh  Bigod  and  his  party 
were  pardoned,,  hut  Baldwin  was  deprived  of  his  estates  in  the 
Isle  of  Wight  and  hanished.  The  success  of  the  king  led  him 
to  forget  his  engagements,  and  hy  holding  a  forest  assize  at 
Brampton  he  showed  how  little  weight  he  allowed  to  the  promise 
which  in  popular  estimation  was  oi  the  most  importance^.  The 
next  year,  1 137,  was  marked  hy  victories  in  Normandy,  and  was 
tilie  crowning  period  of  his  prosperity*.  In  a.d.  i  138  all  the 
elements  of  danger  hroke  out  at  once  into  a  hlaze. 

114.  The  feudal  instinct,  notwithstanding  the  repressive  Gathering 
policy  of  Henry  I,  was  as  strong  as  ever  in  the  great  vassals. 
Unwarned  hy  the  fate  that  had  overtaken  their  fellows,  and 
uninstmcted  by  the  good  peace  that  Henry  had  made,  they 
watched  with  eager  eyes  for  the  moment  when  the  disputed 
title  to  the  throne  should  give  them  an  opportunity  of  striking 
a  Uow  for  themselves.  Matilda's  party  were  gathering  reso- 
lution and  collecting  resources,  whilst  Stephen  was  spending  his 
treasures  and  wasting  his  opportunities.  Hatters  would  have 
been  bad  enough  if  his  policy  had  been  a  negative  one ;  but  the 

very  measures  which  he  took  for  strengthening  himself  were  so  Stephen's 

inipruQenoe. 
ill  chosen  as  to  be  fieitaL     Notwithstanding  the  fact  that  it  was 

by  an  outcry  against  the  foreigners  that  he  had  been  able  to 

exclude  Matilda  from  the  succession,  and  although  he  must 

have  known  the  intolerant  dislike   felt  both  by  the  Norman  His  mer- 

barons  and  by  the  English  for  foreigners,  whether  as  favourites 

or  as  mercenaries^  he  surrounded  himself  with  an  army  of  hired 

Flenings'.      In  order,  next,  to  secure  more  firmly  the  faith  of  BnUdingof 

such  barons  as  had  adhered  to  him,  he  allowed  them  to  fortify 

their  houses  and  build  castlies,   where  they  exercised  without 


'  Hen.  Hunt,  fol  aaa ;  Gesta  Stephani,  pp.  90-30. 

*  Hen.  Hunt  foL  399  :  'Hi  ergo  dno  anni  Stephano  regi  prosperrimi 
ftieront;  tertins  veio,  de  qno  dioemus,  mediocris  et  interoiBus;  duo  vero 
ultimi  exitialet  et  raaempti' 

•  W.  MalmeBb.  Hirt.  Not.  U.  $  34.  Ord.  Vit.  xiii.  30 :  '  In  illis  praecipae 
fimm  98t,  Unde  proceres  Normannomm  nimis  indignati  snnt,  gmimqut 
regi  fitmnlatinn  oaltide  lubtraxerant.' 

Y  a 
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limitation  all  the  tyrannical  priyileges  which  the  feudal  example 
of  France  suggested^.  He  went  further  still.  Not  satisfied  with 
putting  this  weapon  into  the  hand  of  hb  enemies,  he  provoked 

His  crmtioii  their  pride  and  jealousy  by  conferring  the  title  of  earl  upon 
some  of  those  whom  he  trusted  most  implicitly,  irrespective  of 
ihe  means  which  they  might  have  of  supporting  the  new  dignity. 
Their  poverty  was  relieved  by  pensions  drawn  from  the  Ex- 
chequer, which  was  already  so  much  impoverished  as  scarcely 
to  be  sufficient  for  the  expenses  of  administration  '.  Accordingly 

War  of  iuD.  when,  early  in  A.D.  11 38,  the  king  of  Scots  again  invaded  the 
north,  the  party  which  Robert  of  Gloucester  had  been  organising 
in  the  south  and  west  of  England  threw  off  the  mask  and  broke 
into  rebellion '.  Stephen,  leaving  Yorkshire  to  be  defended  by 
the  barons  and  commons,  who  under  the  exhortations  of  Arch- 
bishop Thurstan  mustered  as  in  the  days  of  old  and  successfully 
repelled  the  invasion,  himself  led  his  forces  against  the  rebels  in 
Somersetshire,  where  although  he  was  unable  to  take  Bristol, 
the  stronghold  of  Earl  Robert,  he  achieved  some  considerable 
success  ^  His  fortunes  might  yet  have  triumphed,  but  for  his 
own  incredible  imprudence. 

Attitude  of  Up  to  this  time  Stephen  had  contrived,  to  keep  on  his  side 
the  clergy  and  the  great  officers  of  state.  The  bishops  were 
greatly  influenced  by  Henry  of  Winchester,  who  early  in  a.d.  i  i  39 
obtained  the  commission  of  legate  from  Rome^  an  office  which 
made  him  more  than  a  match  for  the  newly-elected  archbi^op, 

^  W.  Malmesb.  Hist.  Nov.  i.  §  18. 

*  Ibid.  §  34:  'Denique  multoa  etiam  comites  qui  ante  non  fbentnt 
institait,  applidtis  posseesionibus  et  redditibus  quae  proprio  jure  regi 
oompetebant.' 

'  Henry  of  Huntingdon*  foh  aai,  giyes  a  list  of  the  insurgents  and  Uieir 
castles.  Talbot  fortified  Hereford ;  Robert  of  Gloucester,  Bristol  and  Sled 
(Leeds) ;  William  Loyel,  Castle  Gary ;  Paganellus,  Ludlow ;  William  de  Mo- 
bun,  Dunster ;  Robert  of  Lincoln,  Wareham  ;  Eustace  Fit/^  John,  Malton ; 
William  Fitz- Alan,  Shrewsbury.  Ordericus  Yitalis  (xiii.  3  7)  adds  Walkelin 
Maminot,  who  commanded  at  Doyer;  William  Peyerdl,  who  had  four 
castles,  Bume,  EUeamere,  Whittington,  and  Oyerton ;  and  William  Fitz- 
John  who  fortified  Harptree.  The  Beauchamps  at  Bedford  had  been  brought 
to  surrender  early  in  11 38.    See  also  Gesta  Stephani,  pp.  30-43  sq. 

*  Gesta  Stephimi,  p.  41  sq. 
'  The  date  of  Henry's  legatine  commission,  which  is  often  mis-stated,  is 

given  by  William  of  Malmesbury  ;  Hist.  Noy.  ii  §  aa.     It  was  March  i, 
1 139.    Theobald  had  been  consecrated  on  the  8th  of  January. 


the  bishops. 
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Theobald  of  Canterbury.  Henry  of  "Winchester  was  a  thorough  Bo^cr  of 
churchman,  and,  in  spite  of  his  close  relationship  to  Stephen,  and  his 
never  condescended  to  act  as  his  tool.  The  administrative  ^^ 
machinery  of  the  kingdom  was  still  under  the  control  of  Roger 
bishop  of  Salisbury :  he  yet  bore  the  title  of  justiciar  * ;  his  son, 
also  named  Roger,  was  chancellor  of  the  king;  one  nephew, 
Nigel  bishop  of  Ely,  was  treasurer*;  another  nephew,  Alex- 
ander, was  bishop  of  Lincoln.  As  the  whole  of  the  judicial  and 
financial  business  of  the  kingdom  depended  on  the  Exchequer, 
which  had  been  for  thirty  years  in  the  hands  of  this  able  family, 
it  was  little  less  than  infatuation  to  break  with  them.  Bishop 
Roger  had  been  mainly  instrumental  in  placing  Stephen  on  the 
throne.  He  had,  perhaps,  for  the  sake  of  retaining  power,  done 
outrage  to  the  sense  of  obligation  under  which  gratitude  to  the 
late  king  should  have  laid  him ;  probably  also  he  was  influenced 
not  a  little  by  the  common  idea  of  statesmen  that  their  first  duty 
is  to  see  that  the  government  be  carried  on ;  without  him,  he 
knew  and  the  event  proved,  the  whole  mechanism  of  the  State 
would  come  to  a  standstill.  But  he  did  not  shut  his  eyes  to  the  Their 
uncertainty  of  his  position ;  he  saw  the  vassals  on  every  side 
building  castles  and  collecting  trains  of  followers  ;  and,  either 
with  the  thought  of  defending  himself  in  the  struggle  which  he 
foresaw,  or  perhaps  with  the  intention  of  holding  the  balance  of 
the  State  firm  until  the  contest  was  decided,  he  and  his  nephews 
built  and  fortified  several  strong  castles  in  their  dioceses  '.  Hav- 
ing great  revenues  at  their  disposal,  they  expended  them  freely; 
their  newly-built  fortresses  were  the  noblest  works  of  the  kind 
north  of  the  Alps ;  and  the  train  with  which  they  appeared  at 
court  was  numerous  and  magnificent.     It  is  not  clear  whether 

^  *  JuBticiarius  fait  totius  Angliae  et  secundus  a  rege.*  Hen.  Hunt.  fol. 
a  1 8.  '  Gui  totias  Albionis  tutelajamdudnm  ab  avunctdo  auo,  et  postmodum 
ab  ipso,  commissa  fuerat.'  Ord.  Vit.  ziii.  34. 

*  Nigel  had  been  the  means  of  revealing  to  the  king  the  existenoe  of  a 
formidable  conspiracy,  as  late  as  1137.  Ord.  Vit.  ziii.  3a.  One  of  his 
clerks,  named  Rannli^  had  contrived  a  plot  for  murdering  all  the  Normans. 
R.  Dioeto,  c.  508. 

•  Newark  and  Sleaford  were  fortified  by  Alexander ;  Salisbury,  Devizes, 
Sherborne,  and  Malmesbury  by  Ro?er.  Devizes,  according  to  Henry  <^ 
Huntingdon,  was  as  splendid  as  ttie  most  splendid  castle  in  Europe; 
fol.  aa3. 
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^^gjj' <^      Stephen's  course  was  prompted  by  a  doubt  of  Roger's  fidelity, 

Boger.  by  the  petty  jealousy  of  his  partisans  among  the  barons  ^  or  by 
personal  dislike  of  a  too  powerful  subject.  In  June  however,  at 
Oxford,  he  arrested  the  bishops  of  Salisbury  and  Lincoln,  and 
the  chancellor  with  them,  and  compelled  them  to  surrender 
their  castles.  The  shortsightedness  ai  this  policy  was  imme- 
diately apparent ;  the  whole  body  of  the  clergy  took  umbrage 
at  the  injury  done  to  the  bishops.  A  council  was  called  at 
Winchester,  in  which  the  strongest  remonstrance  was  made,  and 
Stephen  was  entreated  not  to  render  the  breach  incurable 
between  the  clergy  and  the  royal  party.  The  king  as  usual 
made  promises  which  he  either  could  not  or  would  not  keep  *. 

Arrhral  of  Immediately  afterwards  the  empress  landed ;  and  war  broke  out 
again.  At  the  end  of  the  year  the  bishop  of  Salisbury  died ; 
the  bishop  of  Ely  was  banished ;  and  the  bishop  of  Winchester, 
as  soon  as  Stephen  fell  into  difficulties,  declared  himself  on  the 
side  of  the  empress,  and  procured  her  election  to  the  throne*. 
The  arrest  of  Bishop  Roger  was  perhaps  the  most  important 
constitutional  event  that  had  taken  place  since  the  Conquest; 

Civil  war.  the  whole  administration  of  the  country  ceased  to  work,  and  the 
whole  power  of  the  clergy  was  arrayed  in  opposition  to  the  king. 
It  was  also  the  signal  for  the  civil  war,  which  lasted  with  more 
or  less  activity  for  fourteen  years. 

^  William  of  Malmeabury  (Hut.  Nov.  ii.  §  19)  mentioiiB  the  jealousyof 
the  barons ;  Ordericas  (xiii.  40)  the  saspicioiiB  of  the  biiihop*8  fidelity.  The 
■count  of  Meulan  ia  described  in  the  Gresta  Stephani,  p.  47,  as  the  chief 
accuser. 

'  William  of  Malmesbury  (Hist.  Nov.  ii.  §  28)  says,  *  Maloram  prae- 
ventus  coDsilio,  nullam  bonarum  promissionum  exhibuit  efficaciam.'  Heniy 
of  Huntingdon,  *Rex  consilio  prayorum  tot  et  tantorum  tarn  verendam 
prostemationem  despiciens,  nihil  eoe  impetrare  perroisit.'  fol.  225.  The 
Gesta  Stephaoi,  p.  51,  record  a  penance  done  by  the  king  for  his  attack  on 
the  bishops. 

'  The  arrest  of  the  bishops  took  place  June  24,  1139 ;  the  council  at 
Winchester  August  29  to  Sept.  i.  Earl  Robert  landed  Sept.  30;  and 
the  empress  with  him.  Stephen  sent  the  bishop  of  Wiuchester  and  Count 
Waleran  of  Meulan  to  escort  her.  Bishop  Roger  died  Deo.  11.  The  bishop 
of  Ely  was  displaced  from  his  see  at  the  be^nning  of  1 140,  as  soon  prob* 
ably  as  the  king  knew  of  Bishop  Roger's  death.  Hen.  Hunt.  fol.  223.  The 
bishop  of  Winchester,  after  in  vain  attempting  to  mediate,  took  the  empress's 
side  as  soon  as  Stephen  had  fallen  into  her  hands,  after  the  battle  of  l2nodn 
in  1 141.  Ord.  Yit  xiii.  43.  He  is  represented  in  the  Gesta  Stephani,  p.  57, 
as  conniving  at  the  empress's  designs  from  the  moment  of  her  landing. 
The  election  of  the  empress  as  '  domina  Anglie  *  took  place  April  8,  1 141. 
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115.  During  tliis  time  the  king  was  alternately  a  prisoner  Feudal 
and  a  conqueror,  but  was  never  able  to  restore  the  adminis- during  the 
tratiTe  machinery ;  the  empress  had  her  turns  of  gpod  and  evil 
fortune,  but  was  never  able  to  make  good  her  title  to  the  crown. 
The  barons  were  in  earnest  only  for  their  own  interests ;  most 
of  them  caring  little  for  either  candidate ;  fighting  on  each  side 
and  purchasing  new  titles  or  privileges  from  both  by  momentary 
support;  supplies  were  raised  from  the  unfortunate  people 
and  clergy.  The  bishops  protested  and  mediated,  but  found 
themselves  powerless  from  the  &ct  that  there  was  no  collective 
interest  upon  which  they  could  work.  The  result  was  that 
feudal  anarchy  which  had  sometimes  prevailed  abroad,  but 
never  before  in  England.  Stephen  held  his  court  at  Lcmdon 
at  Whitsuntide,  AJ>.  11 40,  but  only  one  bishop,  and  he  a 
foreign^,  attended  ^  Henceforth  not  even  the  appearance  of 
ancient  state  was  maintained;  the  solemn  courts  and  corona- 
tion  days  were  given  up;  the  treasure  was  all  spent;  the 
kii^  debased  the  coinage  ^ ;  there  was  no  peace  in  the  realm. 
'  It  is  written,'  says  William  of  Newburgh ',  '  of  one  period  Miseries  of 
in  the  history  of  the  ancient  people,  "In  those  days  there 
was  no  king  in  Israel,  but  every  one  did  that  which  was 
right  in  his  own  eyes.*'  But  it  was  worse  in  England  in  King 
Stephen's  days.  For  because  then  the  king  was  powerless, 
and  the  law  weak  by  reason  of  the  king's  powerlessness,  some 
indeed  did  what  was  right  in  their  own  eyes,  but  many  did 
what  by  natural  reason  they  knew  to  be  wrong,  all  the  more 
readily,  now  that  the  fear  of  the  law  and  of  the  king  was  taken 
away.  At  first  it  seemed  that  the  realm  was  rent  in  two,  some 
inclining  to  the  king,  some  to  the  empress.  Not  that  either 
king  or  empress  exercised  any  real  control  over  their  party,  but 
that  every  one  for  the  time  devoted  himself  to  the  pursuit  of 
war.  Neither  of  them  could  exert  conmiand  or  enforce  disci- 
pline ;  both  of  them  allowed  to  their  supporters  every  sort  of 
licence  for  fear  of  losing  them.     The  parties  fought  for  a  long 

»  The  bishop  of  Seea.  Will.  Malmesb.  ffist.  Nov.  il.  §  37.  The  royal 
pomp  had  already  come  to  an  end  ;  '  Ubi  autem  ad  Natale,  vel  ad  Pascha 
fuerit,  dicere  non  attinet.'  Hen.  Hunt.  foL  223.  Joh.  Salisb.  Polycr.  ti.  18. 

*  WiU.  Malmesb.  Hist.  Not.  ii.  §  34.  *  Will.  Newb.  i.  aa. 
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Continued    time  with  alternate  fortune.     As  time  went  on,  wearied  of  the 

anarchy. 

uncertainty  of  their  luck,  they  somewhat  relaxed  in  energy  ;  but 

even  this  made  it  all  the  worse  for  England ;  for  when  the  two 

competitors  were  tired  of  strife  and  willing  to  rest,  the  provincial 

quarrels  of  the  nobles  continued  to  rage.     In  every  province, 

under  the  impulse  of  the  party  struggle,  numbers  of  castles  had 

Feudal  sprung  up.  There  were  in  England  as  many  kings,  tyrants 
rather,  as  there  were  lords  of  castles;  each  had  the  power  of 
striking  his  own  coin,  and  of  exercising  like  a  king  sovereign 
jurisdiction  over  his  dependents.  And  as  every  one  sought  for 
himself  such  pre-eminence,  that  some  would  endure  no  superior, 
some  not  even  an  equal,  they  fought  amongst  themselves  with 
deadly  hatred,  they  spoiled  the  fairest  regions  with  fire  and 
rapine,  and  in  the  country  which  had  been  once  most  fertile 
they  destroyed  almost  all  the  provision  of  bread.'  The  lamen- 
tations of  the  Peterborough  chronicler  are  as  loud  and  as  distinct : 

The  new  *  All  became  forsworn  and  broke  their  allegiance ;  for  every  rich 
man  built  his  castles  and  defended  them  against  the  king,  and 
they  filled  the  land  with  castles.  They  greatly  oppressed  the 
wretched  people  by  making  them  work  at  these  castles,  and 
when  the  castles  were  finished  they  filled  them  with  devils  and 
evil  men.  Then  they  took  those  whom  they  suspected  to  have 
any  goods,  by  night  and  by  day,  seizing  both  men  and  women, 
and  they  put  them  in  prison  for  their  gold  and  silver,  and 
tortured  them  with  pains  unspeakable.  .  .  .  Many  thousands  they 
exhausted  with  hunger. .  .  .  And  this  state  of  things  lasted  the 
nineteen  years  that  Stephen  was  king,  and  ever  grew  worse 

J^cu^w-  and  worse.  They  were  continually  levying  an  exaction  from 
the  towns,  which  they  called  tenserie,  and  when  the  miserable 
inhabitants  had  no  more  to  give,  then  plundered  they  and 
burned  all  the  towns,  so  that  thou  mightest  well  walk  a  whole 
day's  journey  nor  ever  shouldest  thou  find  a  man  seated  in  a 
town  or  its  lands  tilled  \'  John  of  Salisbury  compares  England 
during  this  reign  to  Jerusalem  when  besieged  by  Titus  '. 

The  struggle,  unlike  most  of  those  civil   wars  which  have 

■  Chron.  Sax.  a.d.>  1137  (^*  Giles). 

«  Job.  Salisb.  Polycr.  vi.  18.   Ct  Ord.  Vit.  xiii.  3a,  41 ;    Hen.  Hunt, 
fol  333 ;  Gilbert  Foliot,  ep.  79,  S.  T.  C.  v.  94. 
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devastated  England,  is  redeemed  bj  scarcely  any  examples  of  Selfish 
loyalty  or  personal  Heroism.  Even  the  fidelity  of  Eobert  of  great  nobiet. 
Gloooester  to  the  interests  of  his  sister  was  an  after-thought, 
and  resulted  in  no  small  degree  from  his  distrust  of  Stephen. 
The  patriotic  resistance  offered  by  the  men  of  Yorkshire  to 
the  Scottish  invasion  was  an  act  of  self-defence  against  here- 
ditary enemies,  rather  than  a  hearty  fulfilment  of  a  national 
duty.  Among  the  great  earls  there  is  not  one  whose  course 
can  be  certainly  affirmed  to  have  been  thoroughly  consistent. 
The  earl  of  Chester,  although,  whenever  he  prevailed  on  himself 
to  act,  he  took  part  against  Stephen,  fought  rather  on  his  own 
account  than  on  Matilda's ;  Gboflfrey  de  Mandeville  accepted  the 
title  of  earl  of  Essex  from  both  parties  and  pillaged  both  sides ; 
the  earl  of  Leicester,  a  mighty  man  in  Normandy  as  in  England, 
made  his  alliances  and  asserted  his  neutrality  as  he  pleased. 
His  brother,  the  count  of  Meulan,  whose  advice  had  led  Stephen 
to  attack  the  bishops,  condescended  to  avail  himself  of  the  same 
policy  ^.  The  action  of  the  clergy  is  scarcely  more  justifiable.  The  ciergr 
Aiming  at  the  position  of  an  arbitrator,  Henry  of  Winchester  tntkm. 
found  himself  arguing  on  each  side  alternately  instead  of  judging : 
and  his  position  was  such  as  to  prevent  Archbishop  Theobald, 
who  seems  to  have  held  consistently,  though  not  energetically, 
to  the  empress,  from  exercising  any  authority  over  his  brethren. 
The  decided  success  of  one  or  other  of  the  competitors  for  the 
crown  might  have  justified  the  clergy  in  either  adhesion  or 
resistance;  but  this  was  wanting';  no  one  cared  enough  for 
either  Stephen  or  Matilda  to  declare  the  indefeasible  right  of 
either  crowned  king  or  legitimate  succession.  The  citizens  of  Attitude  of 
London,  although  from  inclination  they  probably  would  have 
supported  Stephen,  were  obliged  to  receive  the  empress  and 
offer  for  a  short  time  a  politic  submission  '. 

The  difficulties  of  the  case  seemed  to  admit  of  no  decision 
save  that  of  military  success ;  and  this  neither  party  was  strong 
enough  to  achieve.     Stephen,  by  destroying  the  government 

*  Ord.  Vit.  xii  44. 

*  Gesta  Stephani,  pp.  98,  99. 

*  W.  Mahnesb.  Hist.  t^ot.  ul  §  a8 ;  Geeta  Stepbani,  pp.  76,  77;  Hen. 
Hant.  foL  235. 
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machineiy,  had  deprived  himself  of  the  power  of  nusing  a  na- 
tional force ;  and  the  mercenaries  whom  his  heroic  wife  collected 
on  the  continent  alienated  the  people  whom  it  was  his  policy  to 
conciliate.  The  party  of  the  empress,  on  the  other  hand,  was 
mainly  supported  hy  the  counties  in  which  the  personal  in- 
fluence of  her  brother  was  strong,  and  by  the  adventurers  whom 
she  could  win  to  her  side  by  promises.  In  vain  did  she  go 
through  the  process  of  election  as  lady  of  England,  hold  her 
courts,  and  issue  her  charters  in  royal  form :  she  had  not 
learned  wisdom  or  conciliation,  and  threw  away  her  opportu- 
nities as  lavishly  as  did  her  rival. 

This  wearisome  story  of  tergiversation  and  selfish  intrigues, 
although  it  scarcely  concerns  constitutional  history  directly,  has 
a  most  important  bearing  indirectly  upon  it,  as  showing  the 
evihi  from  which  the  nation  escaped.  It  was  the  period  at 
which  for  once  the  feudal  principle  got  its  own  way  in  Eng- 
land ;  it  proved  the  wisdom  of  the  Conqueror  and  his  sons  in 
repressing  that  principle,  and  it  forced  on  the  nation  and  its 
rulers  those  reforms  by  which  in  the  succeeding  reign  the  re- 
currence of  such  a  result  was  made  impossible. 

The  storm  of  party  warfare,  as  William  of  Newburgh  stated, 
subsided  gradually.  The  changes  in  the  popedom  put  an  end 
to  the  legation  of  Bishop  Henry  ^ ;  the  death  of  Earl  Robert  re- 
moved the  main  stay  of  the  strength  of  the  empress  *,  and  the 
second  generation  of  combatants  came  into  the  first  ranks  with 
somewhat  freer  hands.  The  exhaustion  of  both  sides  gave  a 
breathing  time,  although  it  was  incompetent  to  restore  the 
national  strength  or  unity.  The  clergy  recovered  their  influence 
first,  and  compelled  the  king  to  guarantee  as  far  as  he  could 
their  personal  safety  :  a  series  of  ecdesiastical  disputes  followed. 


^  The  legation  of  Henry  of  Winchester  was  granted  by  Innocent  U, 
who  died  in  1143.  Celestine  II,  who  suooeeded  him,  was  hostile  to  Ste- 
phen, and  Lucius  II,  who  followed  in  1 144,  although  hiendly  to  the  bishop, 
did  not  renew  his  commission.  Eugenius  III,  who  acted  under  the  advice 
of  S.  Bernard  and  was  generally  omKwed  to  Stephen,  gave  the  legation  to 
Archbishop  Theobald  in  or  before  the  year  1 150. 

*  Earl  Robert  died  in  1 147;  Ann.  Theokesb:  Miles  of  Hereford  at 
Christmas,  1143  ;  J.  Hexham :  Geofl^y  de  Mandeville  in  1144;  H.  Hunt, 
fol.  334. 
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which  diverted  the  attention  of  the  bishops  from  general  politics,  dose  of  the 
and  threw  the  king  and  his  brother  again  more  heartily  to- 
gether \     In  A.D.  1 147  the  preaching  of  the  Crusade  withdrew 
from  England  many  of  the  adventurous  spirits  who  had  been 
disciplined  for  rapine  by  the  late  events  ^     In  A-D.  1149  Henry  Rise  of 
of  Anjou,  the  son  of  the  empress,  to  whom  in  his  grandfather's    ^^^ 
time  the  oath  of  fealty  had  been  taken  in  England  and  in  Nor- 
mandy, was  knighted  by  the  king  ^f  Scots  ^  and  a  gathering  of 
the  barons  of  Western  England,  in  which  the  supporters  of  the 
empress  were  chiefly  found,  threatened  a  renewal  of  hostilities. 
Bat  several  years  elapsed  before  Henry  saw  his  opportimity. 
Having  by  his  £Either*s  death  gained  a  firm  standing-ground  in 
France,  he  added,  by  his  politic  marriage,  the  county  of  Poictou 
and  the  duchy  of  Guienne  to  Anjou  and  Normandy  ^    An  at- 
tempt made  by  St^hen,  with  the  ud  of  Lewis  VII,  to  seize  the 
latter  territory,  was  the  first  note  of  the  renewed  struggle.     In  The  biahojn 
A.D.  1102^  Stephen  proposed  to  the  assembled  bishops  that  hisaooept 
son  Eustace  should  be  associated  with  him  in  the  kingdom.     The  king. 
prelates,  under  the  influence  of  Theobald,  refused,  and  suffered 
forfeiture,  which  however,  with  his  usual  irresolution,  Stephen 
soon  after  recalled.     In  the  following  year  Henry  came  to  Eng-  Henry  takes 
land  and  raised  a  native  army" ;  and  the  horrors  of  active  warfare  mand 
were  repeated :  not  however  on  so  large  a  scale  as  before,  for  ""' 

Stephen  was  conscious  of  his  weakness,  and  Henry  was  now,  as 
ever,  economical  of  human  life.  A  decisive  battle  accordingly 
was  avoided ;  and  when  on  one  occasion  the  two  rivals  stood  &ce 
to  face,  the  great  nobles  intervened  and  compelled  them  to  make 
a  truce.     Henry  of  Huntingdon,  in  describing  the  attitude  of 

'  Hen.  Hunt.  fol.  235. 

'  See  B.  de  Monte  (Booqnet,  xiii.  aoi) ;  Osbem,  De  expagnatione 
Lyxbonenii,  in  the  Memorials  of  Richard  %  vol.  i.  pp.  czliv.  sq. 

'  Hen.  Hunt.  fol.  226;  J.  Hexham  (ed.  Baine),  p.  159. 

'  Geoffirey  of  Anjou  gave  up  Normandy  to  Heniy,  and  Lewis  received 
hk  homage  for  it  in  the  summer  of  1151 ;  Geoffl^y  died  soon  after.  The 
divorce  of  Lewis  and  Eleanor  took  place  in  March  115  a,  and  the  marriage 
of  Henry  in  May  following.    B.  de  Monte  (Bouquet,  xiii.  292). 

^  Hen.  Hunt.  foL  aa6;  Gervaee,  0.  1371. 

*  He  crossed  over  to  England  within  the  octave  of  the  Epiphany,  1153. 
B.  de  Monte.  'Ke  tamen  hoc  [his  success  against  Stephen  at  Growmarsh] 
alienigenae  ascribant  viribus  suis,  nostro  praecipue  milite  nitebatur.'  Joh! 
Salisb.  Polycr.  vi  18, 
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the  baronage  on  this  occasion,  shows  how  clearly  he  understood 
Mediation  of  the  real  objects  of  that  body.  *  Then  arose  the  baroos,  or  rather 
the  betrayers,  of  England,  treating  of  concord,  although  they 
loved  nothing  better  than  discord:  but  they  would  not  join 
battle,  for  they  desired  to  exalt  neither  of  the  two,  lest  if  the 
one  were  overcome,  the  other  should  be  free  to  govern  them  : 
they  knew  that  so  long  as  one  was  in  awe  of  the  other  he  could 
exercise  no  royal  authority  upon  themK'  The  death  however 
of  Eustace  reduced  Stephen's  stake  in  the  struggle  '.  The  arch- 
bishop and  bishop  Henry,  moved  at  last  by  the  distress  of  the 
country,  and  strengthened  by  the  support  of  the  pope,  made 
a  resolute  eflfort  for  conciliation,  and  after  some  preliminary 
meetings  a  peace  was  made  at  Wallingford  and  completed  at 
Westminster',  in  which  the  national  claims  for  good  govern- 
ment were  strongly  insisted  upon,  and  an  elaborate  plan  of 
reform  was  drawn  up.  The  result  was  stated  in  the  form  of 
a  treaty  to  settle  the  succession.  Each  of  the  parties  had  some- 
thing to  surrender  and  each  something  to  secure.  Henry  gave 
up  the  present  possession  of  the  throne  in  consideration  of  the 
right  of  succession ;  Stephen,  who  had  other  children  besides 
Eustace,  gave  up  their  title  to  the  crown  to  secure  to  them  the 
continental  estates  which  he  had  possessed  before  his  unlucky 
promotion.  He  adopted  Henry  as  his  heir  of  the  kingdom  of 
England,  and  Henry  did  homage  and  swore  fealty:  and  the 
nobles  on  both  sides  followed,  doing  homage  and  swearing 
fealty  to  both  princes.  The  rights  of  Stephen's  son  William 
were  guaranteed,  and  a  large  augmentation  of  property  promised 


Teaoeof 
WaUii 
and  West 
minster. 


Buooeasion 
secured  to 
Henry. 


*  H.  Hunt.  fol.  aa;  ;  Gervase,  1373. 

'  Eustace  died  in  August,  1153.    Gervase,  o.  1374;  B  de  Monte. 

'  Negotiations  began  at  WaUingford  before  the  death  of  Eustace 
(Hen.  Hunt.  fol.  127,  Gervase,  1374),  in  consequence  of  the  attitude  of  the 
barons ;  B.  de  Monte  gives  Not.  6  as  the  date  of  the  agreement ;  towards 
the  end  of  November  the  king  and  Henry  met  at  Winchester;  Stephen 
adopted  Henry  as  his  son,  and  both  proceeded  to  London,  where  the 
Westminster  treaty  was  promulgated,  before  Christmas.  On  the  13th  of 
January,  1 154,  Henry,  at  Oxford,  received  the  fealty  of  the  barons :  there 
was  a  conference  at  Dunstable  soon  after  on  the  question  of  destroying 
the  castles.  Thence  they  went  into  Kent,  where  Henry,  discovering  a  plot 
against  his  life,  loft  Stephen,  and  returned  by  way  of  London  to  Normandy, 
during  Lent.    Hen.  Hunt.  fol.  228 ;  Gervase,  oc.  1373-1375. 
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him :  all  the  kinsmen  of  the  royal  femily  and  the  clergy  were 
also  bound  to  the  agreement.  Two  significant  clauses  complete 
the  act  *  In  the  busmess  of  the  kingdom/  the  king  says,  *  I  will 
work  by  the  counsel  of  the  duke;  but  in  the  whole  realm  of 
England,  as  well  in  the  duke's  part  as  my  own,  I  will  exercise 
royal  justice^.' 

116.  The  scheme  of  reform,  which  was  drawn  up  at  Walling-  J^SJSm** 
ford  *,  has  not  been  preserved  in  the  form  of  a  document,  but 
may  be  extracted  from  the  somewhat  rhetorical  accounts  of 
the  contemporary  historians.  The  statement  made  by  Roger 
Hoveden',  that  Henry,  in  order  to  enforce  the  necessary 
measures,  undertook  the  office  of  justiciar,  is  perhaps  an  ex- 
aggeration, although  he  distinctly  claimed  that  they  should  be 
carried  out  as  a  part  of  the  pacification^:  and,  when  he  him- 
self became  king,  he  seems  to  have  looked  on  them  as  furnishing 
him  with  a  programme  of  the  restoration  of  order.  They  are 
stated  as  follows,  (i)  The  royal  rights,  which  had  everywhere 
been  usurped  by  the  barons,  are  to  be  resumed  by  the  king. 
(2)  The  estates  which  had  been  seized  by  intruders  are  to  re- 
turn to  the  lawful  owners  who  had  enjoyed  them  in  King  Henry's 
^J^      (3)  '^®  adulterine  or  unlicenced   castles',  by  whom- 

*  Foedera,  i.  18 :  from  the  Bed  Book  of  the  Exchequer.  See  also  Will. 
Newb.  lib.  i.  cap.  30. 

»  Matt.  Parb  (ed.  Wats),  p.  86. 

'  'Rex  vero  oonstitQit  daoem  jusUtiariiim  Angliae  sub  ipso  et  omnia 
regDi  negotia  per  emn  termuiabantiir.'  Hoveden,  i  ai2.  This  is  one  of 
the  additions  made  by  Hoveden  to  the  earlier  materials  which  he  was 
using ;  it  has  no  contemporaneous  authority,  and  is  extremely  unlikely  to 
be  true.  Even  if  it  were  true,  Henry  stayed  in  England  too  short  a  time 
after  the  pacification  to  exercise  any  direct  authority.  John  of  Hexham 
however  says  that  it  was  one  part  of  the  agreement  '  quod  Henricus  dux 
negotia  regni  disponeret* ;  ed.  Kaine,  p.  170. 

*  Hen.  Hunt.  fol.  938.  This  was  at  Dunstable  earl^  in  11 54 :  'Displi- 
oebat  enim  dud,  quod  castella  post  mortem  Henrici  regis  in  pessimos  usus 
oiroumquaque  construota  non  diruerentur,  sicut  confinnatum  et  sancitum 
fuerat  inter  eos  in  concordiae  firmissimo  foedere. .  .  .  Quibusdam  tamen 
suomm  castellis  regis  dementia  vd  versutia  parcens,  pact!  communionem 
debilitare  videbatur.  Dux  igitur  super  hoc  regem  angarians,  repulsam 
quidem  passus  est.'  Ibid. 

'  Robert  de  Monte  gives  375  as  the  number ;  Bouquet,  xiii.  296.  On 
this  point  John  of  Hexham  furnishes  further  contemporaiy  evidence: 
'  Continue  esiit  edictom  ab  eis  ^per  omnes  provindas  violentias  compriroi, 
direptiones  interdid,  milites  oonductitios  et  sagittarios  ezterarum  nationnm 
a  r^o  ejid,  munitioneeque  quas  quisque  in  sua  posseadone  post  mortem 
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The  Mheme  Boever  erected  during  the  present  reign,  to  the  number  of  eleven 
arranged  hundred  and  fifteen  are  to  be  destroyed.  (4)  The  king  is  to 
stepboiand  re-stock  the  desolate  country,  employ  the  husbandmen,  and  as  far 
^°^'  as  possible  restore  agriculture  and  replace  the  flocks  and  herds 
in  the  impoYcrished  pastures.  (5)  The  clergy  are  to  have  their 
peace,  and  not  to  be  unduly  taxed.  ,(6)  The  jurisdiction  of  the 
sherifiis  is  to  be  reviyed,  and  men  are  to  be  placed  in  the  office 
who  will  not  make  it  a  means  of  gratifying  private  friendship  or 
hatred,  but  will  exercise  due  severity  and  will  give  every  man 
his  own :  thieves  and  robbers  are  to  be  hanged.  (7)  The  armed 
forces  are  to  be  disbanded  and  provided  for :  '  the  knights  are 
to  turn  their  swords  into  ploughshares  and  their  spears  into 
pruning-hooks ;'  the  Flemings  are  to  be  relegated  to  their  work- 
shops, there  to  labour  for  their  lords,  instead  of  exacting  labour 
as  lords  from  the  English.  The  general  security  is  to  be  main- 
tained, commerce  to  be  encouraged,  and  a  uniform  coinage  to  be 
struck  ^.    This  very  comprehensive  project  throws  great  light  on 

Henrici  regis  oonstraxerat  dirui.    Juatitia  ergo  et  pax  nbiqne  in  regno 
revooata  est'    £d.  Baine,  p.  171. 

'  The  following  is  the  statement  ot  Ralph  de  Diceto,  00.  547,  528 : 
'  Dncem  siquidem  Normannomm  rex  in  filium  arrogavit ;  el  et  in  eiun  jus 
snum  transtulit  et  potestatem,  sibi  quoad  vixerit  regiae  dignitatis  solam 
imaginem  reservavit.  Et  si  prophetioum  illud  attenderis,  jam  se  indoit 
genitore,  jam  ducem  arrogavit  in  filiom.  In  participem  regni,  et  post- 
modum  successorem,  universi  ducem  recipient.  In  rege  ducem,  in  dnce 
regem  singuli  venerabuntur.  Et  ut  regem  Stephanum  nunc  regem  intel- 
ligas,  antiqua  regni  privilegia  restaurare  prq>onit  Regalia  passim  a  pro- 
eeribus  usurpata  redpiet,  munitiones  suis  fundatae  temporibus  diruentur, 
quarum  numerus  usque  ad  undecies  centum  quindeoim  exorevit.  Ut  autem 
ad  minora  recurras,  praediis  assignabit  colonos,  insularios  aedificiis,  nemo- 
ribus  saltuarios,  fens  ditabit  indagines,  ovibus  deoorabit  montana,  paacua 
replebit  armentis.  Clems  nunc  demum  dominabitur,  pads  tranquillitatem 
indicet,  muneiibus  sordidis  non  gravabitur,  ab  extraordinariis  vacationem 
habebit.  Defensiyae  looorum,  sen  vicecomites,  lods  statuentur  statutis; 
non  in  votum  exeroendae  cupiditatis  abibunt,  non  quenquam  ex  odio  per- 
sequentur.  Non  gratificabuntur  amids,  non  indulgentiis  crimina  subleva- 
bunt,  suum  cuique  reservabunt  ex  integro.  Meiu  poenarum  nonnullos 
affident,  praemiorum  exhortatione  plurimos  exdtabunt :  fiires  terrebunlar 
in  furca ;  praedones  sententia  capitali  plectentur ;  milites  califi:ati  gladiM 
Buos  in  UBum  yomeris  li^onisque  convertent.  A  oastris  ad  aratsra,  a  tento- 
riis  ad  ergasteria  Flandrensium  plurimi  revocabuntur/  et  quaa  noetratibiu 
operas  indixerunt,  dorainis  suis  ex  necessitate  persolvent.  Quid  maltas? 
Ab  exonbiia  fiuigati  a  communi  laetitia  respirabunt :  innooens  et  qnieta 
mstidtas  otio  rdevabitur  ;  negotiatorea  oommerdorum  vicissitudo  locujde- 
tabit.  Forma  publica  percussa  eadem  in  regno  calefariB  «dt  ubique  mooeta.' 
The  prophecy  of  Merlin  referred  to  is  *  NoMbit  pOMidenti  ex  joBa^pia  pMiaa, 
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the  past  as  well  as  on  the  future^  and  it  is  extremely  unfortnnate 
that  the  exact  means  by  which  it  was  to  be  carried  into  execution 
are  not  recorded.      It  seons  to  have  been  too  much  for  Stephen,  Stephen 
whose  spirit  was  now  broken ;  and  Henry,  in  a  meeting  at  Dun-  ^SSms. 
stable  before  he  left  England,  had  to  urge  the  king  strongly  to 
do  his  duty.     The  last  year  of  the  reign  was  accordingly  devoted 
to  the  undoing  of  the  work  that  seventeen  years  of  war  and 
anarchy  had  done.     Stephen  had  very  incompletely  performed  He  dies, 
his  task  when  he  died  in  October  1 154,  leaving  the  throne,  for 
the  first  time  since  the  Conquest  without  a  competitor,  to  the 
great  sovereign  who  succeeded  him. 

The  reign  of  Stephen  is  one  of  the  most  important  in  our  oonrtitu- 
whole  history,  as  exemplifying  the  working  of  causes  and  pnn-  pprtanw  of 
ciples  which  had  no  other  opportunity  of  exhibiting  their  real  ^^^ ' 
tendencies.  It  was  a  period  of  unprecedented  general  misery, 
and  a  most  potent  lesson  for  later  times  and  foreign  countries. 
The  moral  and  social  results  of  it  are  indeed  more  distinctly 
ia«ceable  under  Henry  II,  but  there  can  be  little  doubt  that 
even  before  the  king's  death  it  had  had  the  effect  of  creating 
a  feeling  of  national  unity  among  Normans  and  English,  as  well 
as  an  intense  longing  for  peace.  The  comparative  rarity  of 
notices  touching  the  social  life  of  the  period,  in  the  historical 
memorials  of  the  reign,  render  it  difficult  to  form  any  minute 
conclusions  on  the  material  growth  of  the  nation.  But  that  it 
was  a  period  of  great  social  change  there  can  be  no  question, 
when  we  compare  the  reign  that  followed  it  with  the  three 
reigns  that  preceded  it.  Some  part  of  the  result  is  of  course 
owing  to  the  equal  government  and  lasting  peace  of  the  reign  of 
Henry  I :  but  it  would  be  to  disregard  the  consistent  lessons 
of  all  history,  if  we  were  to  suppose  that  the  terrible  discipline 
of  anarchy,  prolonged  for  nearly  twenty  years,  during  which, 

doneo  sese  genitore  induerit.'  Geoff.  Mon.  viL  3.  The  terma  of  the  tgree- 
ment  are  thus  given  by  Robert  de  Monte :  '  Quod  dux  post  mortem  regis, 
81  eum  supendveret,  psdfice  et  absque  contradiotione  regnum  baberet; 
juratum  est  etiam  quod  poooessiones  quae  direptae  erant  ab  invasoribus  ad 
antiquos  et  legitimes  possessores  revooarentur,  quurum  fhersnt  tenqMra 
Henrioi  optimi  regis.  De  castellis  etiam  quae  post  mortem  praedicti  regis 
fitcta  fuerant,  ut  everterentur,  quorum  mnltitudo  ad  OOOLXXV.  summam 
excre?eiat.'    Bouquet^  ziii.  396. 
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jWjwoe  of  the  pressure  of  tlie  legal  govemmeiit  being  removed,  opportunity 
was  given  for  every  sort  of  development  and  combination,  had 
no  effect  in  opening  the  eyes  of  men  in  general  to  the  sources  of 
their  strength  and  the  causes  of  their  weakness.  Although  the 
annalists  tell  mainly  of  the  feudal  usurpations  and  oppressions^ 
there  are  not  wanting  indications  that  in  the  town  populations, 
where  feudal  rule  was  exercised  under  more  restriction  and 
with  less  impunity,  an  important  advance  towards  liberty  re- 
sulted from  the  abeyance  of  government ;  or  at  least  that  the 
municipal  unity  was  able  so  &r  to  hold  its  own  as  to  prevent 
disintegration  in  one  of  the  rising  elements  of  society.  But 
this  is  an  inference  from  later  events  rather  than  a  distinctly 
recorded  fact  of  the  reign. 

Sriol'*^  "^^  Norman  period  closes  with  the  accession  of  Reaaj  II, 
whose  statesmanlike  activity,  whose  power  of  combining  and 
adapting  that  which  was  useful  in  the  old  systems  of  govern* 
ment  with  that  which  was  desirable  and  necessary  under  the 
new,  gives  to  the  policy  which  he  initiated  in  England  almost 
the  character  of  a  new  creation. 
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CHAPTER    XL 

ADMINISTRATION   DURING   THE  NORMAN   PERIOD. 

117.  New  character  of  the  oongtitution. — 118.  The  king. — 119.  The  royal 
household.— 120.  The  jasticiar_121.  The  chancellor.— 122.  The  great 
officers. — 123.  The  national  council. — 124.  Earls,  barons,  and  knights. 
— 125.  Legislative,  judicial,  and  other  business  of  the  courts. — 126.  The 
Exchequer.— 127.  The  Curia  Eegis.— 128.  The  popular  courts.— 129.  The 
Manor  and  Honour. — 130.  Royal  demesne  and  forests. — 131.  The 
boroughs. — 182.  The  labourer. — 133.  The  army. — 134.  Innovation  or 
development. 

117.  The  reigns  of  the  Conqueror  and  his  three  successors,  Newcha- 
besides  the  political  interest  which  they  possess  as  the  period  constitution 
of  the  trial  and  failure  of  feudality,  have  another  distinct  mark  times, 
in  English  history,  partly  it  is  true  resulting  from  the  former. 
The  Norman  period,  as  ^e  may  call  it,  was  the  epoch  of  the 
growth  of  a  new  administrative  system,  having  the  source  of  its 
strength  in  the  royal  power.  The  constitution  of  this  system 
distinguishes  it  from  that  of  earlier  and  later  times.  In  the 
earlier  history,  constitutional  life  seems  to  show  itself  first  in 
the  lower  ranges  of  society,  and  to  rise  by  slow  degrees  and 
unequal  impulses  towards  the  higher ;  in  the  later  history,  the 
equilibrium  of  the  governmental  system  is  maintained  by 
regulating  the  balance  between  popular  liberty  and  admini- 
strative pressure.  The  foundation  of  the  administrative  system 
marks  the  period  that  intervenes  :  and  this  foundation  was  the 
work  of  these  four  reigns.  In  attempting  a  sketch  of  the 
machinery  which  was  created  or  developed  for  making  good 
the  hold  of  the  king  upon  the  nation,  we  must  adopt  a  different 
arrangement  from  that  under  which  the  Anglo-Saxon  polity 
was  examined  in  a  former  chapter ;   and  beginning  with  the 
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Plan  of  the  person  and  office  of  the  king,  descend  gradually  to  the  con- 
sideration of  the  powers  of  the  individual  subject  and  the  lowest 
form  of  collective  organisation.  For,  under  the  new  system, 
it  is  from  the  person,  the  household,  the  court,  and  the  council, 
of  the  king  that  all  constitutional  power  radiates ;  and  in  very 
many  respects  both  the  machinery  and  the  terminology  of 
government  bear,  down  to  the  present  day,  marks  of  their 
origin  in  the  domestic  service  of  the  palace. 

Character  of      118.  The    Norman   idea  of   royalty  was  very  comprehen- 

poyalty  in  ,  .  ,  ./       ^  v  *-    ^ 

the  Norman  sive ;  it  practically  combined  all  the  powers  of  the  national 
sovereignty,  as  they  had  been  exercised  by  Edgar  and  Canute, 
with  those  of  the  feudal  theory  of  monarchy,  which  was  ex- 
emplified at  the  time  in  France  and  the  Empire;  and  it  dis- 
carded the  limitations  which  had  been  placed  on  either  system, 
in  England  by  the  constitutional  action  of  the  witan,  and  on 
the  Continent  by  the  usurpations  or  extorted  immunities  of  the 
f  feudatories.  The  king  is  accordingly  both  the  chosen  head  of 
the  nation  and  the  lord  paramount  of  the  whole  of  the  land :  he 
is  the  source  of  justice  and  the  ultimate  resource  in  appeal  for 
such  equity  as  he  is  pleased  to  dispense ;  the  supreme  judge 
of  his  own  necessities  and  of  the  method  to  be  taken  to  supply 
them.  He  is  i^.  fact  despotic,  for  there  is  no  force  that  can 
constitutionally  control  him,  or  force  him  to  observe  the  con- 
ditions to  which,  for  his  own  security,  or  for  the  regular 
despatch   of  business,  he   may  have   been  pleased  to  pledge 

Impprtuit    himself.     If  the  descendants  of  the  Conqueror  had   succeeded 

result  of  the  1,1  ,.  ,        1.  .   ,      . 

irremiiarity  one  another  by  the  ordmary  rule  of  inheritance,  there  can  be 

in  sucoes-  t  ^ 

lion.  no  doubt  but  that  the  forms  as  well  as  the  reality  of  ancient 

liberty  would  have  perished.  Owing  to  the  necessity  however 
under  which  each  of  them  lay,  of  making  for  himself  a  title  in 
default  of  hereditary  right,  the  ancient  framework  was  not  set 
aside  ;  and  perfunctory  as  to  a  great  extent  the  forms  of  election 
and  coronation  were,  they  did  not  lose  such  real  importance 
as  they  had  possessed  earlier,  but  furnished  an  important  ac- 
knowledgment of  the  rights  of  the  nation,  as  well  as  a  recognition 
of  the  duties  of  the  king. 

The  crown  then  continues  to  be  elective  :  the  form  of  corona- 
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tion  is  duly  performed  :  the  oath  of  good  government  ifl  taken,  Blectton  and 
and  the  promises  of  the  oath  are  exemplified  m  the  form  of 
charters.  Of  these  charters  only  those  of  Henry  I  and  Stephen 
are  preserved ;  the  document  called  the  charter  of  William  the 
Conqueror  heing  a  fahrication  of  the  thirteenth  or  fourteenth 
century,  composed  of  several  fragments  of  his  legislation  thrown 
together  in  the  traditional  fomu  The  recognition  of  the  king 
hy  the  people  was  eflfected  hy  the  formal  acceptance  at  the  coro- 
nation of  the  person  whom  the  national  council  had  elected,  by 
the  acts  of  homage  and  fealty  performed  by  the  tenants-in-chief, 
and  by  the  general  oath  of  alliance  imposed  upon  the  whole 
people,  and  taken  by  every  freeman  once  at  least  in  his  life. 
The  theory  that  by  a  reversal  of  these  processes,  that  by  re-  Bight  of 
nunciation  of  homage,  by  absolution  from  the  oath  of  allegiance, 
and  by  a  declaration  that  the  rights  conferred  by  consecration 
had  been  forfeited,  the  person  so  chosen  could  be  set  aside,  was, 
owing  to  the  existence  of  competition  for  the  throne,  kept  promi- 
nently before  the  eyes  of  the  people  ;  and  in  the  speech  of  Henry 
of  Winchester,  proposing  the  election  of  the  Empress  Matilda,  it 
is  explicitly  stated  ^  The  captivity  of  Stephen  is  alleged  as  a 
sentence  of  the  judgment  of  Qod,  not  less  convincing  than  the  legal 
result  of  trial  by  battle  :  on  this,  as  the  summary  decision  of  the  Arf^nent 
Almighty,  the  vacancy  of  the  throne  is  made  to  depend,  but  the  election  of 
neglect  of  the  solemn  promises  of  good  government  is  forcibly 
dwelt  upon  as  the  justification  of  that  decision.  The  oath  of 
allegiance  taken  to  Stephen  is  not  mentioned,  because  the 
previous  oath  taken  to  Matilda  in  her  father's  reign  is  specially 
insisted  on.  This  declaration,  although  like  the  charters  them- 
selves it  was  meant  to  serve  a  temporary  purpose,  stands 
on  record  as  an  important  statement  of  principle :  it  was 
met  by  Stephen's  friends  not  by  counter  all^^tions,  but  by 
intercessions :  neither  his  misconduct  nor  the  legality  of  his 
punishment  is  formally  denied.  Yet  against  this  significant 
circumstance  must  be  set  the  £Gu:t  that  no  attempt  was  made 
to  crown  the  empress ;  the  legate  himself  simply  proposes  that 
she  should  be  elected  lady  of  England  and  Normandy.  It  ia 
>  Will  Malmesb.  Hist.  Noy.  iii.  §  44. 
z  a 
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just  possible  that  the  consecration  which  she  had  once  received 
as  empress  ^  might  be  regarded  as  superseding  the  necessity  of 
a  new  ceremony  of  the  kind ;  but  it  is  far  more  likely  that^  so 
long  as  Stephen  was  alive  and  not  formally  degraded,  the  right 
conferred  on  him  by  coronation  was  regarded  as  so  far  inde- 
feasible that  no  one  else  could  be  allowed  to  share  it. 

But  whilst  the  elective  principle  was  maintained  in  its  fulness 
where  it  was  necessary  or  possible  to  maintain  it,  it  is  quite 
certain  that  the  right  of  inheritance,  and  inheritance  by  primo- 
geniture, was  recognised  as  co-ordinate.  The  dying  orders  of 
the  Conqueror  were  so  worded  as  neither  to  deny  the  elective 
right  of  the  English  nation,  nor  to  annul  the  inchoate  claims  of 
his  eldest  son,  even  when  he  intended  to  evade  both^  The 
arrangement  made  by  William  Rufus  and  Duke  Robert  at  Caen 
in  A.D.  1 09 1,  that  each  should  be  heir  to  the  other  in  case  of 
his  dying  childless  ^  proves  that  something  more  was  involved 
than  the  ancient  principle  of  the  eligibility  of  all  the  members 
of  the  royal  house ;  that  a  power  of  disposing  of  the  crown 
was  supposed  to  reside  in  its  wearer,  and  that  the  inheritance 
of  England  was  not  materially  distingruished  from  that  of 
Normandy.  True,  the  recognition  of  the  duke  of  Normandy 
by  his  barons  was  in  a  manner  analogous  to  that  of  the  king 
of  England  by  his  witan ;  but  in  Normandy  the  right  of  here- 
ditary succession  was  established  by  the  precedents  of  many 
generations*.  The  measures  taken  by  Henry  I  for  securing  the 
crown  to  his  own  children,  whilst  they  prove  the  acceptance 
of  the  hereditary  principle,  prove  also  the  importance  of 
strengthening  it  by  the  recognition  of  the  elective  theory.  He 
did  not  go  BO  far  as  his  contemporaries  in  France  and  the 


*  Flop.  Wig.  A.D.  1 114. 

'  *■  Nemineni  Anglidregni  constituo  heredem,  sed  aetemo  Conditori  Cujus 
sum  et  in  Cujus  manu^'sunt  omnia  illud  commendo :  non  enim  tantum 
decus  hereditario  jure  poasedi.'    Ord.  Yit.  vii.  15. 

■  Flor.  Wig.  AD.  1091. 

*  William  of  Jumi^ges  particularly  mentions  the  process  by  which  the 
Norman  dukes  before  their  death  procured  the  acceptance  of  their  suc- 
cessors :  lib.  ii.  o.  22 ;  iv.  20.  *Meaui  est  mihi  ilium  subrogare,  vestrum 
est  illi  fidem  servare/  are  the  words  addressed  by  Rollo  to  his  lords  on  his 
death-bed. 
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Empire,  and  actually  obtain  the  formal  election  and  coronation 
of  his  heir;  but  in  A.D.  11 16,  in  a  great  council  at  Salisbury, 
homage  was  done  and  oaths  of  fealty  taken  to  his  son  William'; 
in  A.D.  1126,  at  London,  the  whole  council  of  the  kingdom  paths  three 
swore  that  if  the  king  should  die  without  a  male  heir  the  to  the 
empress  should  be  maintained  in  possession  of  the  realm  of 
England^;  a  similar  oath,  in  a.d.  1131,  was  taken  at  North- 
hampton ' ;  and  after  the  birth  of  Henry  II,  which  occurred  in 
A.D.  1 133,  we  are  expressly  told  by  Eoger  of  Hoveden  that 
the  prelates,  earls,  and  barons  of  the  whole  of  the  king's 
dominions  swore  fealty  to  the  empress  and  her  little  son  whom 
he  appointed  to  be  king  after  him  *.  In  like  manner,  in  A.D. 
1 152,  Stephen  demanded  the  recognition  of  Eustace  as  his  heir, 
and  even  went  so  far,  no  doubt  under  pressure  applied  by 
Lewis  VII,  as  to  insist  that  he  should  be  anointed  and  crowned*. 
He  was  indeed  defeated,  as  w^  have  seen,  by  the  resolution  of  Stephen  fkils 

_  to  secure 

the  bishops,  but  Constance,  the  wife  of  Eustace,  is  said  in  after  the  crown 
days  to  have  borne  the  title  of  queen  •;  and  the  importance 
which  was  attached  to  the  adoption  of  Henry  II  by  Stephen, 
under  the  treaty  of  Wallingford^  shows  that  the  rule  commonly 
adopted  in  the  descent  of  fiefs  was  becoming  the  accepted  theory 
of  succession  in  the  case  of  the  crown  also. 

The  importance  attaching  to  the  position  of  the  queen  is  not  The  queen, 
a  novelty  of  the  Norman  period ;  the  history  of  Eadburga,  the 
treacherous  wife  of  Brihtric  ^  had  given  it  a  peculiar  interest 

>  Flor.Wig.  A.D.  1 1 16. 

•  Cont.  Flor.  Wig.  a.d.  1126 ;  Will.  Malmeeb.  Hiat.  Nov.  L  §  a. 

'  Will.  Malmesb.  Hist.  Nov.  i.  §  6 :  '  Priscam  fidem  apud  eos  qui 
ddderant  novavit,  ab  his  qui  non  dederant  accepit.* 

*  Hoveden,  i.  187 :  '  Fecit  arohiepisoopos  et  comites  et  barones  totins 
suae  dominationis  jurare  fidelitates  Matildi  imperatrici  filiae  suae,  et 
Henrico  filio  ejus  adhuc  minimo,  et  constituit  eum  re^m  poet  se.' 

*  Hen.  Hunt.  fol.  227  ;  Gerv.  cc.  1373 -1375.    See  above,  p.  331. 

•  Art  de  Verifier  les  Dates,  ix.  385.  The  only  evidence  that  I  can  6nd 
for  the  statement  is  contained  in  two  letters,  one  of  the  viscount  of  Bezien, 
the  other  of  the  common  council  of  Toulouse,  in  which  she  is  so  spoken  of. 
Bouquet,  xvi.  69,  71. 

^  According  to  Asser,  who  cites  Alfred  as  his  authority,  the  West-Saxons, 
after  the  misconduct  of  Eadburga,  refused  to  allow  to  the  king's  wife  the 
name  or  position  of  queen :  and  EthelwulTs  second  marriage,  together 
with  the  coronation  and  queenly  title  of  his  wife  Judith,  was  one  ground 
of  his  being  set  aside  by  Ethelbald  in  856.  Asser,  M.  H.  B.  471.  How- 
ever this  may  have  been  in  Wessex,  Etbelswitha  the  wife  of  Burhred  was 
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many  centuries  earlier :  and  Juditli  the  wife  of  Ethelwulf  had  re- 
ceived a  very  solemn  consecration  from  the  archbishop  of  Rheims. 
The  queens  of  William  the  Conqueror,  Henry  I,  and  Stephen 
play  a  considerable  part  in  the  history  of  their  husbands'  reigns. 
The  wives  of  the  first  two  of  these  kings  received  special  coro- 
nation apart  from  their  husbands^;  they  held  considerable  estates 
which  they  administered  through  their  own  officers,  and  which 
were  frequently  composed  of  escheated  honours ;  they  had 
their  own  chancellors*;  they  acted  occasionally  as  regents  or 
guardians  of  the  kingdom  in  the  absence  of  the  king,  and  with 
authority  which,  if  it  did  not  supersede  that  of  the  justiciary 
had  at  least  an  honorary  precedence  '.  The  payment  of  queen's 
gold,  that  is  of  a  mark  of  gold  to  the  queen  out  of  every  hundred 
marks  of  silver  paid,  in  the  way  of  fine  or  other  feudal  incident, 
to  the  king,  even  if  it  is  not  recognisable  in  Domesday,  is 
probably  as  old  as  the  reign  of*  Henry  I  *.  The  acknowledged 
importance  of  her  position,  the  real  power  and  influence  with 
which  she  was  trusted,  is  in  somewhat  marked  contrast  with 
the  treatment  of  the  king's  heir.  Whether  it  was  to  avoid 
the  jealousy  of  the  barons,  or  to  limit  the  ambition  of  the  pre- 
sumptive successor,  neither  William  the  Conqueror  nor  Henry  I 

crowned  qneen  of  Mercia  (C.  D.'ccxcix).  Eadgilii  the  wife  of  Edward 
the  Elder  subscribes  charters  only  as  mater  regis.  Elfthrytha  the  wicked 
wife  of  Edgar  subscribes  charters  as  queen.  Emma  the  wife  of  Ethelred 
was  also  queen,  and  the  rite  of  crowning  the  queen  appears  in  the  rituals 
from  this  time.  Possibly  some  tradition  of  the  old  prejudice  may  have 
led  Lewis  YII  to  insist  so 'strongly  on  the  coronation  of  his  daughter 
when  married  to  the  heir  of  the  English  crown.  See  Robertson,  Essays, 
pp.  166-171  ;  Freeman,  Norm.  Conq.  i.  565 ;  iii.  48  ;  iv.  179. 

*  The  wife  of  the  Conqueror  was  crowned  by  the  archbishop  of  York, 
at  Whitsuntide  1068.  Flor.  Wig.  The  coronation*of  Matilda  the  wife  of 
Henry  I,  by  Anselm,  Nov.  11,  1100,  and  that  of  Adeliza  bis  second  wife, 
Jan.  29, 1 1  a  i,  by  Archbishop  Ralph,  are  also  specially  noticed.  Matilda,  Ste- 
phen's queen,  was  crowned  at  Canterbury  with  her  husband ;  Gerv.  c.  1588. 

*  Bernard  bishop  of  S.  David's  was  chancellor  to  Matilda  the  first  wife 
of  Henry  I,  and  Godfrey  of  Bath  to  his  second.  Flor.  Wig.  a.d.  1115 ; 
Cont.  Flor.  Wig.  a.d.  1123. 

'  Matilda  the  wife  of  Henry  I,  acting  with  the  'common  counsel*  of 
the  nobles  in  the  king's  absence,  sent  Archbishop  Ralph  to  Rome  in  1 116. 
Eadmer,  p.  118;  Flor.  Wig.  A.D.  11 16.  Charters  issued  by  her  are  in 
Elmham,  p.  354;  Mon.  Angl.  i.  242  ;  and  Hist.  Abend,  ii.  98  ;  cf.  p.  104. 
Stephen's  queen  negotiated  and  commanded  during  his  captivity,  and  so  &i 
maintained  the  party  of  her  husband  that  it  fell  to  pieces  on  her  death. 

*  Madoz,  Exchequer,  p.  240  ;  Eyton's  Shropshire,  xii.  156.  It  is  probably 
the  Gersumma  reginae  of  Domesday,  i.  154,  238.    See  Elliis,  Intr.  i.  1 72-175. 
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seems  to  have  given  to  his  son  a  separate  establishment  hj  way 
of  appanage^.  The  daughters  also  were  as  a  rule  dowered 
with  treasure,  not  with  land.  The  illegitimate  sons  of  Henry  I  The  king's 
were  however  largely  endowed,  one  of  them  receiving  an  ex- 
tensive and  important  earldom  ^ :  and  the  kinsmen  of  the  king 
in  the  second  degree  were  favoured  in  the  same  way^  But 
the  rebellion  of  Robert  against  the  Conqueror,  and  the  youth 
of  the  etheling  William,  may  perhaps  explain  more  naturally 
the  apparent  over-caution  of  the  father  in  each  case. 

119.  The  great  officers  of  the  household  form  the  first  circle  Great 
round  the  throne,  and  furnish  the  king  with  the  first  elements  the  hoiue- 
of  a  ministiy  of  state.  There  is  from  the  very  first  some  dif- 
ficulty in  drawing  the  line  that  s^arates  their  duties  as  servants 
of  the  court  from  their  functions  as  administrators ;  a  difficulty 
which  is  not  to  be  ascribed  merely  to  the  deficiency  of  early 
records,  but  appears  partly  to  be  the  result  of  a  growing  policy. 
It  may  also  have  arisen  partly  firom  the  combination  of  two 
or  more  distinct  systems. 

The  four  indispensable  servants  of  the  primitive  household  The  four 
are  enumerated  in  the  Salian  law,  as  the  major,  in/ertor,  scantioy  •enranto. 
and  mSiscalcus  *.     The  first  of  these  answers  to  the  praefectus 
or  heah-gerefa  of  the  Anglo-Saxons,  the  second  to  the  dapifer 
or  discthegn ;  the  scantio  to  the  pincema  or  cup-bearer ;  the 
mariscalcus  to  the  horsthegn  or  strator*.     In  this  early  arrange- 

*  William  the  son  of  Henry  I  did  however  issue  writs,  apparently  as  his 
father*s  representHtive  :  two  of  which  are  given  by  Palgrave,  Common- 
wealth, p.  clxxix ;  others  are  in  Madoz,  Hist.  £xch.  p.  76,  and  in  Elm- 
ham's  Chronicle,  pp.  353,  354. 

*  Robert  earl  of  Gloucester  had  the  earldom  conferred  by  his  father, 
but  the  lordship  of  Gloucester,  on  which  the  title  was  based,  was  the 
inheritance  of  bis  wife,  the  daughter  of  Bobert  Fitz-Hamon.  Reginald 
earl  of  Cornwall  got  bis  earldom  in  the  struggles  of  Stephen's  reign; 
according  to  the  Gesta  Stephani,  by  marriage  (pp.  65,  66);  according 
to  William  of  Malmesbury,  by  the  gift  of  his  brother  the  earl  of  Gloucester ; 
Hi»t.  Nov.  ii.  §  34. 

*  Of  this  Stephen  is  himself  the  most  important  instance. 

*  Lex  Salica  (Herold  s  Text),  xi.  6.  The  Capitula  BemedU  mention  the 
camerarius,  buticularius,  senescalcus,  judex  publicus,  and  coneetabulus. 
The  Alemannic  law  enumerates,  *  seniscalcus,  mariscalcus,  oocus,  and  pistor.' 
The  *  seniscalcus '  is  said  to  mean  the  senior  servant.  Waits,  D.  V.  G.  ii. 
401 ;  iii.  420. 

*  The  praefectus  or  praepodtus  of  the  king's  household,  his  steward  or 
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ment  may  be  traced  the  germ  of  later  differences,  for  the  prae- 
fectus  and  the  strator,  the  master  of  the  household  and  the 
master  of  the  horse,  must  have  forced  their  way  into  public 
duties  much  earlier  than  the  caterer  and  the  butler.  The  Karo- 
lingian  court  had  a  slightly  different  rule :  the  four  chief 
officers  are  the  marshal,  the  steward,  the  butler,  and  the 
chamberlain* ;  the  major  of  the  old  law  disappearing,  and 
his  functions  devolving,  as  we  know  from  later  history,  partly 
on  the  dapifer,  seneschal  or  steward,  and  partly  on  the 
chamberlain  or  accountant.  The  latter  distribution  of  dignity 
was  permanent,  and  was  observed,  with  some  modifications, 
down  to  the  latest  days  of  the  Empire,  in  the  electoral  body, 
where  the  Count  Palatine  was  high  steward,  the  duke  of 
Saxony  marshal,  the  king  of  Bohemia  cup-bearer,  and  the 
margrave  of  Brandenburg  chamberlain.  A  similar  system  had 
been  borrowed  by  the  Norman  dukes  from  their  titular  masters  : 
Normandy  had  its  steward  or  seneschal, — for  whom  even 
the  name  of  comes  palatinus'  is  claimed, — its  cup-bearer,  its 
constable,  and  its  chamberlain  ;  and  these  had  become,  it  would 
be  difficult  to  say  how  early,  hereditary  grand  serjeanties.  At 
the  time  of  the  Conquest  William  Fitz-Osbem  was,  as  Hk  father 
had  been,  dapifer  and  comes  palatii.  The  chamberlainship  was 
hereditary  in  the  house  of  Tankerville ;  the  lords  of  Hommet 
were  hereditary  constables.  The  royal  household  in  England 
reproduced  the  ducal  household  of  Normandy,  and  under  .the 
same  conditions ;  for  although  the  exact  dates  for  the  foundation 

gerefa,  occurs  occasionally  in  Bede :  Redfrith  is  praefectiu  to  Ej^bert  king 
of  Kent  (U.  £.  iv.  i);  he  is  apparently  the  cyninged-gerefa  of  the  laws; 
Schmid,  Gesetze,  p.  599.  The  discthegn  or  dapifer  is  mentioned  in  the 
Cod.  Dipl.  dccxv,  dcccvui,  &c.  Oslao  the  fnncema  of  Ethelwnlf  was  alno 
his  iather-in-lftw ;  and  several  others  who  bore  the  same  title  are  mentioned. 
The  strator  or  staller  was  a  more  important  person  :  Alfred  the  drator  of 
Edward  the  Confessor  is  mentioned  by  Flor.  Wig.  a.d.  1053 ;  and  Osgod 
Clapa  the  Holler,  ibid.  a.d.  1047.    Kemble,  Saxons,  ii.  108-111. 

*  G.  L.  von  Manrer,  Hofverfiissung,  i.  189.  The  dUpen$ator  of  Harold  is 
mentioned  by  Flor.  Wig.  a.d.  1040 ;  Kemble  identifies  him  with  the  came- 
rarius  or  cubicularius,  who  occaaonally  appears  in  the  charters ;  Saxons,  ii. 
107.  Robert  the  dispenscUar  of  the  Conqueror  is  mentioned  by  Ord.  Vit. 
viii.  8,  and  in  Domesday ;  Ellis,  Intr.  i.  478. 

'  Stapleton  (Rotuli  Scaccarii  Normanniae,  vol.  i.  p.  xvii)  gives  an  extract 
from  a  cartulary  of  Trinity,  Rouen,  of  a.d.  1068,  which  speaks  of  William 
Fitz-Osbem,  *dapiferi,  qui  cornea  erat  palatii.' 
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of  the  offices  cannot  be  given,  nor  even  a  satisfactory  list  of  their 
early  holders,  it  would  seem  certain  that,  before  the  end  of  the 
reign  of  Henry  II,  the  high  stewardship  had  become  hereditary 
in  the  house  of  Leicester,  the  office  of  constable  in  the  descendants 
of  Miles  of  Hereford,  that  of  chamberlain  in  the  family  of  Yere, 
and  the  butlership  in  that  of  Albini  ^.     But  whilst  these  offices  The  place  of 

,  hereditary 

were  becoming  hereditary,  the  duties  which  had  originally  be-  officers 

longed  to  them  were  falling  into  the  hands  of  another  class  of  newofflcuh. 

ministers,  whose  titles  cause  a  sort  of  duplication   of  official 

nomenclature  which  is  somewhat  puzzling,  and  which  even  to 

the  present  day  occasionally  causes  confusion  ^     The  justiciar, 

the  treasurer,  and  the  marshal  take  their  places  besides  the 

high  steward,  the  chamberlain,  and  the  constable.     Not  that  the  The  offices 

history  of  these  offices  is  in  exact  conformity :  the  constable,  as  tbrent 

histories. 

*  It  is  however  to  be  noticed  that  each  of  these  names  appears  to  have 
been  given  to  several  persons  at  once :  there  are  certainly  several  dapiferi 
and  pincemae  at  the  same  time.  These  were  honorary  distinctions  pro- 
bably, although  they  may  in  some  instances  have  been  grand  serjeanties. 
The  dignity  that  emerges  ultimately  may  be  the  chief  of  each  order;  the 
high  steward,  the  qnol  butler,  the  lord  high  chamberlain.  In  later  times, 
when  these  offices  had  long  become  hereditary,  and  substitutes  for  their 
holders  were  required,  they  were  instituted  with  special  reference  to  the 
•household ;  the  lord  steward  of  the  household  and  the  lord  chamberlain  are 
still  court  officials.  Something  of  the  same  kind  may  have  taken  place  in 
the  reign  of  Henry  I,  when  the  ministerial  offices  were  founded. 

'  The  Liber  Niger  Scaccarii  contains  a  document  of  the  age  of  Henry  II, 
called  *  Constitutio  domus  regis  de  procurationibus,*  which  gives  the  daily 
allowances  of  the  several  inmates  of  the  palace  :  it  is  difficult  to  understand, 
and  domestic  servants  and  great  officers  of  state  are  mingled  in  amusing 
disorder.  The  following  are  perhaps  the  most  im]K>rtant  particulars  for 
our  present  purpose  :  (i)  the  chancellor  has  associated  with  him  a  Magister 
Scriptorii ;  (2)  the  dapifer,  who  has  the  same  allowance  as  the  chancellor, 
is  mentioned  in  connexion  with  a  magister  dispetuator  pants,  a  clericus 
expensae  panis,  and  a  company  of  bakers ;  (3)  the  larder  has  its  staff  of 
offidjds,  cooks  and  kitchen-servants ;  (4)  the  buttery,  under  the  magister 
pincema,  whose  allowance  is  the  (tame  as  that  of  the  steward  and  chancellor, 
has  under  him  a  magister  dispenscUor  bvieUriae,  with  several  subordinates, 
and  four  *  escantiones  ; '  (5)  the  master  chamberlain,  the  treasurer,  the 
constable,  and  the  master  marshal  have  the  same  allowances  as  the  steward 
and  chancellor ;  (6)  under  the  master  marshal  John  (the  ancestor  of  the 
earls  marshal  of  later  tunes)  are  four  marshals,  who  again  have  servants 
of  their  own.  This  will  account  for  the  numbers  of  officers  who  bear  the 
same  names.  It  exhibits  further  the  retention  of  the  primitive  names  in 
the  now  overgrown  establishment  of  the  palace.  Probably  all  the  heads  of 
departments  were  important  men.  Roger  the  Larderer  was  made  a  bishop 
by  Henry  I,  a  fact  which  does  not  show  that  the  king  bestowed  a  bishopric 
on  a  mere  servant,  but  that  a  person  who  was  qualified  to  be  a  bishop  did 
not  scruple  to  undertake  the  office  of  larderer. 
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long  as  he  exists  at  all,  retains  no  small  share  of  his  ancient 
powers;  the  high  steward,  on  the  other  hand,  sees  every  one  of 
his  really  important  functions  transferred  to  the  justiciar ;  the 
office  of  marshal  becomes  hereditary,  those  of  justiciar  and 
treasurer  continue  to  be  filled  by  nomination  or  even  by  pur- 
chase; and  only  those  offices  which  escape  the  dangers  of 
hereditary  transmission  continue  to  have  a  real  constitutional 
importance. 

Growth  of         120.  The  chief  minister  of  the  Norman  kings  is  the  person 

thejustunar-  . 

vhip.  to  whom  the  historians  and  later  constitutional  writers  give  the 

name  oi  justiciariuSy  with  or  without  the  prefix  summus  or  capi- 
talis  ^.  The  growth  of  his  functions  was  gradual,  and  even  the 
history  of  the  title  is  obscure ;  for  it  is  often  bestowed  on  officers 
who,  although  they  discharged  the  functions  which  at  a  later 
period  were  attached  to  it,  are  not  so  styled  by  contemporaries 
or  in  formal  documents.  The  office  appears  first  as  the  lieutenancy 
of  the  kingdom  or  vice-royalty  exercised  during  the  king's 
Holders  of  absence  from  England.  In  this  capacity  William  Fitz-Osbem, 
the  steward  of  Normandy,  and  Odo  of  Bayeux,  acted  during  the 
Conqueror's  visit  to  the  Continent  in  1067  ;  they  were  left,  accord- 
ing to  William  of  Poictiers,  the  former  to  govern  the  north  of 
England,  and  the  latter  to  hold  rule  in  Kent,  in  the  king's  stead, 

*  vice  sua ; '  Florence  of  Worcester  describes  them  as  *  custodes 
Angliae,*  and  Ordericus  Vitalis  giVes  to  their  office  the  name  of 

*  praefectura  *.'  It  would  seem  most  probable  that  William  Fitz- 
Osbem,  at  least,  was  left  in  his  character  of  steward,  and  that 
the  Norman  seneschalship  was  thus  the  origin  of  the  English 
justiciarship.  In  1074,  when  the  king  was  again  in  Normandy, 
William  of  Warenne  and  Richard  of  Bienfaite  were  left  in  charge 
of  England ;  to  these  Ordericus  ^  who  lived  a  generation  later, 
gives  the  title  *  praecipui  Angliae  justitiarii ; '  but  there  is  no 
reason  to  suppose  that  the  name  as  yet  was  definitely  attached 
to  a  particular  post.     On  another  occasion  the  office  seems  to 

^  It  is  observable  that  in  the  ordinance  referred  to  in  the  last  note  there 
is  no  provision  for  the  justiciar.  He  was  not  in  that  capacity  a  member  of 
the  household,  although  the  chancellor  was. 

«  Will.  Pict.  ed.  Maseres,  p.  151 ;  Ord.  Vit.  iv.  i ;  Flor.  Wig.  Aj).  1067. 

»  OnL  Vit.  iv.  14. 


the  ot&ce. 
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liaye  been  committed  to  Lanfranc  \  Oosfrid  of  Coutances,  and 
Hobert  of  Mortain.  In  all  these  cases,  although  the  function  Question  tu 
discharged  was  one  which  belonged  to  the  later  justiciar,  and  borne, 
they  are  accordingly  stages  in  the  development  of  that  office,  it 
would  seem  safer  to  give  to  the  persons  employed  the  more 
general  name  of  lieutenant  or  vicegerent.  There  is  no  evidence 
to  show  that  they  held  any  such  position  during  the  king's 
presence  iu  England,  or  that  they  exercised  even  in  hb  absence 
supreme  judicial  functions  to  the  exclusion  of  other  great 
officers  of  the  court.  In  the  placitum  held  at  Pennenden  in 
1075  Gk)8frid  acted  as  president  of  the  court,  and  in  similar 
trials  touching  the  rights  of  Ely  and  Eochester  Odo  of  Bayeux 
appeared  in  the  same  position  '. 

Under  William  Rufus  the  functions  of  the  confidential  minister  Holders  of 
were  largely  extended ;  the  office  became  a  permanent  one,  and  under  wu- 
included  the  direction  of  the  whole  judicial  and  financial  arrange- 
ments of  the  kingdom.  It  is  probable  that  the  king,  who  had 
no  great  aptitude  for  any  other  business  than  that  of  war,  was 
inclined  at  first  to  throw  the  cares  of  government  on  his  uncle 
Odo  and  the  bishop  of  Durham,  William  of  S.  Carileph ;  to  these 
prelates  later  writers  give  the  title  of  justiciar^.  But  their  treason 
opened  the  king's  eyes  to  the  imprudence  of  trusting  so  great 
authority  to  such  powerful  and  ambitious  personages.  Ranulf 
Flambard,  who  succeeded  to  the  place  of  chief  adviser  *,  seems 
to  have  earned  his  master's  confidence  by  his  ingenious  and  un- 

'  Dugdale,  Grig.  Jurid.  ao,  quoted  in  Foss's  Judges,  i.  11  ;  Liber  Eliensis, 
ed.  Stewart,  i.  pp.  256-260.  The  author  of  the  life  of  Lanfranc,  Milo 
Crispin,  a  contemporary  of  Anselm,  seems  to  imply  the  same  thing: 
*Quando  gloriosus  rex  Willelmus  morabatur  in  Normaimia,  Lanfrancus 
erat  princeps  et  custos  Angliae,  subjeotis  sibi  omnibus  prinoipibus,  et 
juvantibus  in  his  quae  ad  defensionem  et  dispositionem  vel  pacem  perti- 
nebant  regni,  secundum  leges  patriae.'    cap.  15. 

'  At  Pennenden,  in  1075  (above,  p.  277),  Gosfirid  of  Coutances  must 
have  been  acting  as  justiciar ;  he  is  described  in  the  Textus  Roffensis  as 
'  qui  in  loco  regis  fuit  et  justitiam  illam  tenuit.*  Ang.  Sac.  i.  335.  For  the 
Rochester  and  Ely  cases  see  Ang.  Sac.  i.  339 ;  Liber  Eliensis  (ed.  Stewart), 
L  25a. 

'  '  Odo  episcopus  Bajocensis,  justitiarius  et  princeps  totius  Apgliae.' 
Hen.  Hunt.  fol.  212.  'Willelino  Dunelmensi  episcopo  commendata  erat 
renim  publicarum  administratio.'    W.  Malmesb.  G.  R.  iv.  §  306. 

*  *  Summus  regiarum  procurator  opum  et  justitiarius  factus  est.'  Ord. 
Yit.  z.  18.    *  Regiae  voluntatis  maximus  ezsecutor.'     Eadmer,  i.  p.  20. 
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Career  of  Scrupulous  devices  for  increaaing  the  royal  revenue,  and  he  may 
Fiambard.  be  looked  on  as  the  first  consolidator  of  the  functions  of  the  office. 
It  is  impossible  not  to  suspect  that  he  had  a  share  in  the  work 
of  the  Domesday  Survey  ^.  He  was  a  native  of  the  diocese  of 
Bayeux,  in  which  Caen,  the  seat  of  the  Norman  treasury,  was 
situated,  and  had  been  brought  up  among  the  inferior  officials 
of  the  ducal  court '.  He  had  held,  in  the  days  of  Edward  the 
Confessor,  a  small  estate  in  Hampshire  ^  possibly  acquired  in 
the  service  of  the  Norman  bishop  William  of  London.  He  was 
afterwards  attached  to  the  household  of  Bishop  Maurice,  whom 
he  left  to  become  chaplain  to  the  king,  an  office  which  he  had 
held  for  some  years  before  he  came  into  prominent  importance  ^ 
As  the  annals  of  the  Conqueror's  reign  furnish  the  names  of  no 
great  lawyers  or  financiers,  as  Ranulf  was  employed  at  court 
during  the  later  years  of  it,  and  as  his  subsequent  career  proves 
him  to  have  possessed  great  ability,  if  not  a  systematic  policy  of 
administration,  it  is  not  unnatural  to  suppose  that  he  rendered 
himself  useful  in  the  compilation  of  the  great  rate-book  of  the 
kingdom.  And  such  a  supposition  almost  answers  the  objection 
taken  to  the  statement  of  Ordericus,  that  he  made  a  new  survey 
in  the  reign  of  William  Rufus,  of  which  there  is  no  other 
evidence.  The  chronicler  may  have  heard  that  he  was  em- 
ployed in  the  registration  of  the  revenue,  and  may  have  attributed 
it  to  him  as  a  measure  adopted  during  his  term  of  high  office. 
Titles  priven  However  this  may  have  been,  and  by  whatever  name  the  post 
was  distinguished,  it  became  in  Flambard's  hands  all  important. 
He  is  called  by  Florence  of  Worcester  *  negotiorum  totius  regni 
exactor,'  and  'placitator  et  totius  regni  exactor':'  expressions 
which  recall  the  ancient  identity  of  the  ger^a  with  the  exactor  *, 
and  suggest  that  one  part  of  the  royal  policy  was  to  entrust  the 
functions  which  had  belonged  to  the  prsefectus  or  high  steward 

*  Above,  p.  30a. 

'  Ord.  Vit.  viii.  8 :  he  had  been  under  Bobert  the  dUpetuator  (above, 
p.  344),  who  had  given  him  the  name  of  Flambard. 
'  Domesday,  i.  ^i  ;  Ellis,  Intr.  i.  420. 

*  Monachus  Dunelmensis,  Ang.  Sac.  i.  706.     He  is  spoken  of  as  a  clerk 
in  the  Domesday  Book,  i.  154,  157.    Ellis,  Intr.  i.  420. 

»  Klor.  Wig.  A.D.  1099,  1 100. 

*  Above,  p.  82. 


Digitized  by 


Google 


uiy. 


XI.]  The  Justiciar.  349 

to  a  clerk  or  creature  of  the  court  Bobert  Bloett,  bishop  of 
LincolD,  is  called  by  Henry  of  Huntingdon  *  justitiarius  totius 
AnglisB^'  he  may  have  succeeded  Banulf,  but  of  his  adminis- 
tration nothing  is  known.  The  next  holder  of  the  office  is  Oareer  of 
Bishop  Boger  of  Salisbury.  He  had  a  history  somewhat  like  Bc^  of 
that  of  Hanulf  Flambard.  He  also  was  a  poor  priest  of  the 
neighbourhood  of  Caen.  He  had  attracted  Henry's  notice,  long 
before  he  came  to  the  throne,  by  his  expeditious  way  of  cele- 
brating divine  service,  had  been  enlisted  by  him  as  a  sort  of 
chaplain  steward,  and  by  his  economy  and  honesty  had  justified 
the  confidence  reposed  in  him  '.  After  Henry's  accession  he  was 
at  first  employed  as  chancellor,  and  after  the  reconciliation  of 
the  king  with  Anselm  was  consecrated  to  the  see  of  Salisbury, 
being  the  first  prelate  canonically  elected  since  the  dispute 
about  investiture  had  arisen.  He  seems  to  have  risen  at  the 
same  time  to  the  place  of  justiciar'.  Under  his  guidance.  Hit ad- 
whether  as  chancellor  or  as  justiciar,  the  whole  administrative  guu. 
system  was  remodelled ;  the  jurisdiction  of  the  Curia  regis  and 
Exchequer  was  carefully  organised,  and  the  peace  of  the  country 
maintained  in  that  theoretical  perfection  which  earned  for  him 
the  title  of  the  Sword  of  Bighteousness  ^  He  is  the  first 
justiciar  who  is  called  'secundus  a  rege.'  He  retained  the 
title  of  justiciar  until  his  arrest  by  Stephen.  His  personal 
history  need  not  be  further  pursued.  Boger  of  Salisbury  cer- 
tainly bore  the  title  of  justiciar  *;  whether  he  acted  as  the  king's 
lieutenant  during  his  absence  is  uncertain,  and  even  yet  it  must 

'  Henry  had  been  brought  up  in  the  bishop's  court,  and  can  scarcely 
have  been  mistaken  as  to  his  right  to  bear  Uie  title.  He  calls  him  dis- 
tinctly '  Justitiartun  totius  Angliae.'     Anglia  Sacra,  ii.  695. 

••Will.  Newb.  i.  6 ;  W.  Malmesb.  G.  R.  v.  §  408. 

*  *  Rogeriua  vlr  magnus  in  saecularibus,  nunc  vero  regis  justitiarius.' 
Hen.  Hunt,  de  Cont.  M  undi ;  Ang.  Sac.  ii.  700.  *  Ros;erus  auteni  justitiarius 
fnit  totius  Angliae  et  secundus  n  rege.'  Hen.  Hunt  Hist.  lib.  vii.  fol.  219. 
He  is  called  justiciar  also  bj  Wil^m  of  Malmetibury,  G.  R.  t.  §  408. 
'  Secundus  post  regem  in  omnibus  negotiis  habcbatur  .  .  .  curae  palatinae 
regnique  negotiis  cunctis  specialius  est  praepoeitus ;  *  Gesta  Stephani,  p.  46. 
'  ^cundus  enim  a  rege  in  regno  praeeininebat  uniTersis  judicibus  et  priu- 
cipibus ;  *  John  of  Hexham,  p.  1 35.    See  also  Orderious  Vit.  xiii.  40. 

*  In  his  epitaph,  Archaeologia,  ii  190. 

'  Henry  uses  the  term  capitalis  jmtUinrius  in  a  charter,  Foed.  i.  12  : 
<  Nisi  coram  me  vel  capital!  justitiario  meo ; '  but  this  may  not  refer  to 
Roger. 
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UnTOrtainty  be  questioned  whether  the   name  possessed  a  precise 
cation ^the  significance^.     Several  other  ministers  receive  the  same 


title  of 
justiciar. 


Fonible 
reasons  ftnr 
this  de- 
velopment 


official 
1  significance^.  Several  other  ministers  receive  the  same  name 
even  during  the  time  at  which  he  was  certainly  in  office  :  even 
the  title  of  capitaUs  justiiiariuB  is  given  to  officers  of  the  Curia 
regis  who  were  acting  in  subordination  to  him*.  We  have, 
however,  been  tracing  the  development  of  the  office  rather  than 
the  history  of  the  title.  The  latter,  not  improbably,  gained 
definiteness  of  application  as  the  functions  of  the  office  de- 
veloped. The  '  magister  justitiarius '  of  the  Norman  kingdom 
of  Sicily,  who  possibly  took  his  name  from  the  Norman  chief 
minister  of  England,  appears  soon  after  the  middle  of  the 
twelfth  century'.  The  title  oi  jusHza  of  Aragon,  a  minister 
not  unlike  the  later  chief  justices  of  England,  is  first  found  in 
the  twelfth  century  *.  The  seneschal  of  Normandy  receives  the 
name  oijustitia/r  under  Henry  II.  It  is  only  in  the  same  reign 
that  the  office  in  England  acquires  the  exclusive  right  to  the 
definite  name  oi  surmnus  or  ca^talis  justitiarius,  or  justitiarius 
totius  Anglias. 

For  the  office,  the  development  of  which  is  thus  only  ob- 
scurely traceable,  it  is  easier  to  find  analogies  in  foreign  systems 
than  to  produce  a  consecutive  history  to  connect  it  with  known 
antecedents.     A  general  view  of  the  Norman  policy  suggesta 


'  In  a  letter  of  Henry  to  Anselm,  dated  at  Rouen,  he  tells  him  that  he 
has  given  notice  to  the  justiciars  to  act  by  the  archbishop's  advice. 
Whether  these  were  the  regents  or  the  judges,  or  both,  may  be  questioned. 
We  find  the  queen  and  the  heu>apparent  acting  with  considerable  power 
in  the  king's  absence.    Above,  p.  343  ;  and  below,  p.  395. 

•  See  below,  p.  380. 

'  Giannone,  lib.  xi.  c.  4,  mentions  a  charter  of  1 141  as  attested  by  '  Hen- 
ricus  Ollia  Dei  gratia  regalis  justitiarius.'  The  marriage  settlement  of 
Queen  Johanna  in  11 77  is  signed  by  a  *  magister  justitiarius,'  a  *regiae 
curiae  magister  justitiarius,*  a '  regiae  curiae  justitiarius/  and  a  '  sacri  regii 
palatii  logotheta '  as  well.  Although  the  Sicilian  kings  copied  Byzantine 
as  well  as  Western  forms,  it  mast  not  be  forgotten  that  several  of  their 
ministers  «nd  bishops  were  Englishmen.  Robert  of  Salisbury,  chancellor 
of  Sicily  in  1147  (Joh.  Salisb.  Polycr.  vii.  19;  John  of  Hexham,  c.  275), 
Herbert  of  Middlesex,  bishop  of  Cosenza  (R.  Diceto,  c.  6a8),  Riduurd 
Palmer,  archbishop  of  Messina  in  1183,  and  two  contemporaneous  arch- 
bishops of  Palermo,  Walter  and  Bartholomew^  were  Englishmen.  See 
HoYCKlen,  vol.  ii.  pref.  p.  xdL 

*  On  the  Judex  medius  of  Soprarbe  and  the  Justitia  of  Aragon,  see 
Du  Cange,  sub  voc. ;  Danham,  Hist,  of  Spain,  iv.  178-182 ;  Hallam,  M.  A. 
ii.  49  sq. 
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that  the  form  taken  hy  the  institution  on  English  ground  arose 
partly  from  the  king's  desire  to  prevent  the  administration 
falling  into  the  hands  of  a  hereditary  nohle.  In  a  small  territory 
like  Normandy,  where  the  duke  was  always  at  home,  and  where 
very  much  of  the  judicial  husiness  was  devolved  on  the  courts  of 
the  feudatories,  an  officer  like  the  seneschal  might  suffice  for  all 
necessary  business  of  state.  But  in  England,  wh^re  the  king  Neoesnty 
could  not  be  always  resident,  where  the  amount  of  public  such  officer 
Dusmess  was  mcreasing  rapidly  m  consequence  of  the  political 
changes,  and  where  it  was  of  the  utmost  importance  to  avoid 
the  creation  of  hereditary  jurisdictions,  it  was  absolutely  neces- 
sary that  a  new  system  should  be  devised.  The  same  need  was 
felt  in  France ;  and  the  same  tide  of  events  which  threw  the 
administration  here  into  the  hands  of  Bishop  Roger,  brought  the 
management  of  affidrs  there  into  the  hands  of  the  Abbot  Suger\ 
In  each  case  we  see  an  ecclesiastical  mayor  of  the  palace  :    a  CkHivenience 

,    of  having  an 
representative  of  the  king  in  all  capacities,  lieutenant   in  his  eccJwiartic 

absence,  chief  agent  in  his  presence;  prime  minister  in  legal, 
financial,  and  even  military  affairs;  but  prevented  by  his 
spiritual  profession  from  founding  a  family  of  nobles  or  with- 
drawing from  the  crown  the  powers  which  he  had  been  com- 
missioned to  sustain.  The  expedient  was  a  transitional  one ; 
the  clerical  justiciars  were  superseded  by  baronial  ones  when 
Henry  II  felt  himself  strong  enough  to  stand  the  risk,  and 
occur  again  only  under  his  sons,  whose  exigencies  and  whose 
policy  compelled  them  to  employ  such  ministers  as  they  found 
trained  to  their  hands,  and  as  were  otherwise  qualified  to  act 
as  mediators  between  themselves  and  their  people. 

121.  The  chancellor,  who  at  a  later  period  entered  into  many  Thechan- 

oellor. 

^  Si]ger*s  pofdtion  at  the  French  court  is  spoken  of  in  very  nearly  the 
•ame  terms  as  Roger's :  '  praeerat  palatio ; '  '  nee  ilium  a  olaustri  cura  pro- 
hiberet  curia,  nee  a  consiliis  principum  hunc  excusaret  nionasterium ; ' 
*  oumque  ab  eo  jura  dictarentur  nuUo  unqnam  pretio  declinavit  a  recto ; ' 
'  praedpua  regni  incumberent  negotia ; '  *  ex  eo  siquidem  tempore,  quo 
primum  regiis  est  adhibitus  consiliis,  usque  ad  vitae  illius  terminum  con- 
stat return  semper  floruisse  et  in  melius  atque  amplius,  dilatatis  terminis 
et  hostibus  subjugads,  fuisse  provectum.  Quo  sublato  de  medio  statim 
sceptram  regni  gravem  ex  illius  absenda  sensit  jacturam.'  Vita  Sugeri, 
lib.  t  '  Rege  . . .  peregre  jam  profecto,  cum  vir  egregius  rerum  dominio 
poiiretur.'    lb.  lib.  iL 
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The  office  of  of  the  rights  and  dignities  of  the  justiciar,  appears  in  history 
very  much  earlier.  The  name,  derived  probably  from  the 
ccmeelli,  or  skreen  behind  which  the  secretarial  work  of  the 
royal  household  was  carried  on,  claims  a  considerable  anti- 
quity ;  and  the  offices  which  it  denotes  are  various  in  propor- 
tion. The  chancellor  of  the  E^rolingian  sovereigns,  succeeding 
to  the  place  of  the  more  ancient  referendarius^,  is  simply 
the  royal  notary :  the  archi-cancellarius  is  the  chief  of  a  large 
body  of  such  officers  associated  under  the  name  of  the  chancery, 
and  is  the  official  keeper  of  the  royal  seal.  It  is  from  this 
minister  that  the  English  chancellor  derives  his  name  and 
function.  Edward  the  Confessor,  the  first  of  our  sovereigns 
who  had  a  seal,  is  also  the  first  who  had  a  chancellor :  from  the 
reign  of  the  Conqueror  the  office  has  descended  in  regular  suc- 

A  clerical  cession.  It  seems  to  have  been  to  a  comparatively  late  period, 
generally  if  not  always,  at  least  in  England,  held  by  an  eccle- 
siastic, who  was  a  member  of  the  royal  household,  and  on  a 
footing  with  the  great  dignitaries*.  The  chancellor  was  the 
most  dignified  of  the  royal  chaplains,  if  not  the  actual  head  of 
that  body.  The  whole  of  the  secretarial  work  of  the  household 
and  court  fell  on  the  chancellor  and  chaplains  ;  the  keeping  of 
the  royal  accounts  under  the  treasurer  and  justiciar,  the  drawing 

*  Waitz,  D.  V.  G.  ii.  409,  traces  the  hietory  of  the  Merovingian  rrfertm^ 
darius  as  a  lay  officer :  the  scriptores,  notarii,  and  cancellarii  seem  to  hare 
been  part  of  his  staff.  In  the  Ripuarian  law,  however,  he  appears  with  the 
optimates ;  and  in  the  Karolingian  period,  the  archi-cancellarias  or  canoel- 
larius,  who  keeps  the  seal,  becomes  an  important  officer.  Ibid.  iii.  426. 
From  the  time  of  Lewis  the  Pions  the  chancellor  was  generally  in  holy 
orders.  The  same  writer  maintains  that  the  arch-chancellor  had  originally 
nothing  to  do  with  the  royal  chapel,  except  so  far  as  it  wns  the  storehouse 
of  official  documents,  and  that  the  union  of  the  office  of  arch-chancellor  and 
arch-chaplain  dates  from  the  reigns  of  the  sons  of  Lewis.  Of  course  the 
two  functions  had  been  long  united  before  the  age  of  £dward  the  Con- 
fessor, when  the  title  of  chancellor  was  introduced  into  England.  The 
office  held  by  Dunstan  under  Edred  must  have  been  very  much  like  that 
of  the  later  chancellors.  Beginbaldus,  who  attests  Edward's  charter  to 
Waltham  (C.  D.  dcocxiii),  is  the  only  person  who  appears  as  cancellarius  in 
genuine  charters.  Leofric  bishop  of  Crediton  is  called  chancellor  by 
Florence  of  Worcf^ster,  A.D.  1045.  It  may  be  remarked  that  the  office  of 
chancellor  of  a  cathedral  was  unknown  in  England  until  some  time  after 
the  Conquest ;  the  officer  who  fulfilled  the  duties  later  given  to  the  chan- 
cellor bearing  the  title  of  scholastious. 

•  Abovei  p.  345,  note  2, 
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up  and  sealing  of  the  royal  writs^  and  the  conducting  of  the 
king's  correspondence.  The  chancellor  was,  in  a  manner,  the 
secretary  of  state  for  all  departments^.  He  was  generally 
rewarded  for  his  service  with  a  bishopric,  and  it  was  not  re- 
garded as  fitting  that  the  office  should  be  retained  by  him  after 

his  consecration.     Of  the  early  chancellors  none  are  of  particular  Early 

chancellors. 
eminence,  or  perhaps  they  are  overshadowed  by  the  greatness  of 

the  justiciar.     The  office  was  however  held  by  William  Gififard, 

whose   services   were   influential  in  procuring  the  election  of 

Henry  I ;  by  Roger  of  Salisbury  himself  before  his  promotion 

to  episcopal  rank  and  to  the  justiciarship  ;  and  by  his  son,  also 

named  Roger,  who  was  one  of  the  victims  of  Stephen  \ 

122.  The  treasurer  during  the  Norman  period  was  the  keeper  The  trea- 
®  .  surer, 

of  the  royal  treasure,  which  was  preserved  at  Winchester :  he 

was  also  an  important  member  of  the  household,  and  sat  in  the 

Exchequer  at  Westminster,  where  he  received  the  accounts  of 

the  sheriffs.     William  of  Pont  de  TArche,  who  had  been  treasurer 

to  Henry  I,  is  mentioned  in  connexion  with  the  seizure  of  the 

Winchester  treasure  by  Stephen  ' ;  and  the  office  was  so  impor- 

taut  that  Bishop  Roger  obtained  it  for  his  nephew  the  bishop 

of  Ely*.     But,  like  the  chancellorship,  it  falls  far  below  the  first 

rank  of  ministerial  dignities.     The   chamberlain   was   another  The  oham- 

herlaixi. 

financial  officer  * :  his  work  was  rather  that  of  auditor  or  ac- 

'  The  words  of  John  of  SaUsbury,  *  Hie  est  qui  regni  leges  cancellat 
iniquas,  et  mandata  pii  principis  aequa  £icit/  are  a  curious  anticipation  of 
the  history  of  the  chancellor's  equitaole  jurisdiction  as  developed  at  a  later 
period.  The  play  on  the  word  is  only  a  jesting  one.  The  reference  to 
equity  is  explained  when  it  is  remembered  that  tibe  Curia  Regis  was  by  its 
very  nature  a  court  of  remedial  and  equitable  jurisdiction  in  the  wider 
tense  of  the  word  equitable.    See  below,  pp.  390,  391. 

*  Flor.  Wig.  A.D.  1 102.  Mr.  Foss's  list  of  the  chancellors  of  Henry  I  is 
as  follows: — William  Gifl&urd,  11 00;  Eoger,  iioi ;  William  GiflBird  ar^ain, 
1103;  Waldric,  1104;  Ranulf,  1107-1123;  GreofFrey  Rufus,  1124.  The 
dates  can  only  be  regarded  as  approximations.  The  seal  was  kept  during 
Henry  I's  reign  by  the  magister  acriptorii,  as  appears  from  the  Constitutio 
Domus  Regis  (Lib.  Nig.  i.  341 ;  p.  345  above);  he  was  probably  a  sub- 
ordinate of  the  chancellor  in  the  position  held  in  Henry  11*8  reign  by  the 
vicechancellors.  Richard,  'qui  regii  sigilli  sub  cancellario  custos  erat/ 
became  a  bishop  in  1 1 2 1.    Cont.  Flor.  Wig. 

»  G^ta  Stephani,  p.  5.  He  is  called  by  William  of  Malmeebury,  in 
conjunction  with  Bishop  Roger,  custot  thaaurorum  regalium;  Hist. 
Nov.  i.  §  II. 

*  Dialogus  de  Scaccario,  i.  8. 

*  See  Bdadoz,  Hist.  Ezch.  pp.  38  sq. 
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countant  than  that  of  treasurer :  he  held  a  more  definite  position 
in  the  household  than  the  officers  already  enumerated,  and  in 
the  judicial  work  of  the  country  he  was  only  less  important 
than  the  justiciar. 
iXomestio  The  offices  of  steward,  butler,  constable,  and  marshal  com- 

the  court,  plete  the  machinery  of  the  household.  The  first  of  these,  as 
Thehieh-  we  have  already  seen,  was  eclipsed  in  his  most  important 
constilbie,  functions  by  the  justiciar,  and  makes  in  his  official  capacity 
no  great  figure  in  English  history.  The  constable,  who  ex- 
ercised the  office  of  quartermaster-general  of  the  court  and 
army,  and  succeeded  to  the  duties  of  the  Anglo-Saxon  staller  ^ ; 
and  the  marshal,  whose  functions  are  scarcely  distinguishable 
from  those  of  the  constable,  reached  at  a  comparatively  early 
date  the  position  of  hereditary  dignitiea  Their  military  func- 
tions however  preserved  them  from  fiftlling  into  the  class  of 
mere  grand  serjeanties,  and  at  a  later  period  they  had  very  great 
importance  in  the  management  of  the  army'.     During  the 

^  Of  the  early  functions,  as  well  as  of  the  rest  of  the  history,  of  the 
constables  we  have  not  much  information.  The  name  is  derived  from  the 
comet  siabuli  of  the  Byzantine  court,  and  appears  in  the  West  as  early 
as  the  days  of  Gregory  of  Tours.  The  duties  of  the  constables  of  France 
are  given  by  Du  Cange,  s.  y. ;  and  those  of  the  constables  of  Naples  by 
Giannone,  xi.  I.  But  these  officers  are  not  exactly  parallel  with  the 
constables  of  England.  In  Naples  the  constable  kept  the  king's  sword, 
commanded  the  army,  appointed  the  quarters,  disciplined  the  troops,  and 
distributed  the  sentinels;  the  marshals  and  all  other  officers  being  his 
subordinates.  The  French  office  was  nearly  the  same.  In  England  how- 
ever the  marshal  was  not  subordinate  to  the  constable.  Probably  the 
English  marshals  fulfilled  the  duties  which  had  been  in  Normandy  dis- 
charged by  the  constables.  The  marshal  is  more  distinctly  an  officer 
of  the  court,  the  constable  one  of  the  castle  or  army.  But  the  obscurity 
of  the  distinction  is  accounted  for  by  the  hypothesis  of  the  text. 

*  In  the  reign  of  Edward  I  the  Earls  Bohun  and  Bigod,  the  constable 
and  marshal,  refused  to  exercise  their  functions  except  in  the  king's 
presence,  and  helped  to  bring  on  the  crisis  that  led  to  the  oonfiirmation 
of  the  charters.  Carte,  Hist.  Engl.  ii.  269,  gives,  from  Anstis,  an  account 
of  their  duties  at  that  time :  '  to  examine,  judge,  and  determine  whether 
those  who  owed  services  by  their  tenures  answered  those  services  by  the 
qualities  and  numbers  of  the  persons  required;  then  to  muster  those 
whom  they  thought  proper  to  admit,  and  to  assign  them  quarters;  md, 
if  it  was  an  expedition  to  foreign  parts,  to  billet  them  into  ships  for  their 
transportation,  and  to  govern  them  while  they  were  upon  the  sea;  and 
upon  their  landing  to  direct  into  what  battaJions  and  companies  they 
should  be  formed ;  and  during  the  actual  wars  to  hold  court  for  the  de- 
terminations of  aJl  offences  committed  against  the  laws  of  war,  and  for 
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Norman  reigns  neither  of  them  comes  into  much  prominence. 

Miles,  the  constable    of   Oloucester,   who  was  made  earl  of 

Hereford  by  the  empress,  and  whose  dignity  descended  to  the 

BohunSy   is  the   first  of  the  number  who  takes  the  position 

ordinarily  associated  with  the  title  of  high  constable.     Both  the 

constable  and  the  marshal  had  places  and  definite  functions 

in  the   Exchequer.      Somewhat  of  the  same  developing  and 

defining  process  which  we  have  traced  in  the  justiciarship  seems 

to  have  taken  place  in  these  offices*     Not  only  was  there  a  OonsolkU* 

tioo  of  the 
double  set  of  officials,  arising  partly  perhaps  from  the  consoli-  great  offices 

dation  of  the  Anglo-Saxon  and  the  Norman  courts,  but  each 
of  the  offices  seems  to  have  been  held  by  several  co-ordinata 
functionaries — there  are  several  dapiferi  and  camerarii  ^ ;  and 
as  ev^y  castle  had  its  own  constable,  there  were  many  barons 
who  had  a  right  to  call  themselves  the  king*s  constables.  The 
attainment  by  some  one  of  these  of  the  right  to  call  himself 
high  steward,  or  high  constable,  was  doubtless  a  gradual  pro- 
ceeding ;  and  it  may  conjecturally  be  referred  to  the  age  of 
Stephen  when  both  the  contending  parties  sought  to  retain 
their  fickle  partisans  by  the  gift  of  honours  and  titles.  Probably 
each  one  of  these  offices  has  a  history  of  its  own,  for  which  only 
scanty  materials  now  exist. 

The  separation  of  the  irreat  functionanes  of  the  household  Court  offioet 
^  ^  become  he- 

from  those  of  the   State  is  ultimately  marked  by  the  fact  of  reditair: 

the  former  becoming  hereditary,  while  the  Utter  continue  to 
be  ministerial.  And  thij  is  further  distinguished:  the  minis-  jS^if?^*' 
terial  offices  are  saleable.  The  treasurer,  the  chancellor,  even 
the  justiciar,  pays  a  sum  of  money  for  his  office,  or  even  renders 
an  annual  rent  or  ferm  for  it*.  This  practice  runs  on  to  the 
thirteenth  century,  when,  so  many  of  the  dignities  having  be- 
come hereditary,  and  the  feeling  of  the  nation  being  strongly 
expressed  in  fiivour  of  reform,  the  king  was  compelled  to  choose 
his  subordinate  ministers  with  some  reference  to  their  capacity 


the  dedmoQ  of  all  ciTil  caases  arLsmg  m  the  army  oonceming  the  righto 
of  prisoners  and  booties  taken,  and  such  like.' 
^  See  Madox.  Exeh^anep.  ehAn.  ii.  r  And  n.  9 


See  Madox,  Exchequer,  chap,  it ;  and  p.  345  above. 
•  See  below,  pp.  383,  384. 
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for  business.  Such  a  history  may  account  for  much  of  the 
indefinite  and  complicated  character  of  the  offices  of  State. 
R»weriof  The  powers  of  these  officers  were  very  considerable,  and 
officers.  were  extended  by  continual  encroachments.  Each  dignitary  of 
the  household  was  a  member  of  the  Curia  Kegis  and  Exchequer, 
and  in  that  capacity  exercised  from  time  to  time  judicial  fimc- 

Judicial       tions.     Each  too  had  under  him  a  staff  of  servants  over  whom 
powers  over 

d*Sirtl^     he  exercised  judicature  and  discipline ;  and  this  was  extended 
niento.        to  the  cognisance  of  aU  offences  committed  or  disputes  arising 
in  the  department  which  was  nomiDally  under  his  management. 
Hence  the  origin  of  the  courts  of  the  high  steward,  the  con- 
stable, and  the  marshal,  which  are  subjects  of  complaint  down 
to  a  late  period.      These  courts  were  naturally  regarded  as 
exceptions  to  the  common  law  of  the  land  which  was  admin- 
istered by  the  justiciar  or  under  his  superintendence. 
The  neat         123.  The  witeuagemot  of  the  kingdom,  now  subsisting  under 
the  king-  ^..ihe  title  of  the  great  court  or  council,  forms  a  second  circle 
round  the  sovereign  ^.     Under  the  Copqueror  this  assembly  re- 
tained very  much  of  its  earlier  character:    the  bishops  and 
abbots  still  attended  in  virtue  of  their  official  wisdom,  and  with 
them  the  great  officers  of  State  and  the  chief  of  the  Norman 
baronage.     It  was  however  rather  a  court  than  an  organised 
Feudal  qua-  eouncil.     It  cannot  be  certainly  affirmed  that  the  tenure  of  a 
its  members,  particular  estate  of  land,  held  by  homage  and  fealty,  either  was 
an  indispensable  qualification  or  bestowed  the  privilege  of  mem- 
bership :  and  before  the  reign  of  Henry  II  it  would  be  rash 

^  Gneist,  Verwalt.  i.  258  sq.,  arffties  strongly  agaiDst  the  continuance 
of  the  witenagemot  in  the  form  of  a  feudal  council,  and  maintains  the 
practically  absolute  character  of  the  government  in  the  Nonnan  times. 
It  would  not  now  be  contended  that  the  assemblit^s  brought  together  by 
the  Conqueror  or  Henry  I  had  the  definite  organisation  of  the  parliaments 
of  Edward  I,  or  even  of  the  councils  of  Henry  II.  But  that  there  were 
such  gatherings  of  magnates,  and  that  those  gatherings,  when  they  emei^ 
from  obscurity  in  the  reign  of  Heniy  II.  were  assemblies  of  tenants-in- 
chief,  is  dear  on  the  face  of  the  history.  The  period  was  one  of  transition 
and  growth  in  every  way.  No  legisLitive  act  turned  the  witenagemot 
into  a  feudal  council,  and  no  leginlative  act  turned  the  feudal  council  into 
a  parliament.  On  the  other  hand,  Gneist's  position,  that  the  Norman 
assemblies  were  not  independent  legislative  or  governing  assemblies,  needs 
no  proof.  The  kings  were  practically  absolute,  but  they  retained  the 
theory  and  the  form  of  a  national  councU. 


Digitized  by 


Google 


XI.]  The  King'%  Court  and  Council.  357 

to   maintain  that  every  tenant-in-chief  of  the   crown  was  a  Assembly  of 
member  of  the  assembly,  although  every  member  of  the  assembly  chief, 
was,  after  the  settlement  of  the  question  of  investiture,  obliged- ^"^ 
to  hold  his  barony  by  homage  and  fealty.     It  is  of  course  only 
to  the  bishops  and  abbots  that  that  measure  directly  applies, 
but  its  operation  in  their  case  necessarily  involves  the  obser- 
vance of  the  rule  in  all  others.     It  is  sufficiently  obvious  from 
the   Domesday  record  that  the  tenants-in- chief  had  long  had 
their  position  and  character  defined.     That  the  forcing  of  homage 
and  fealty,  with  the  baronial  tenure,  upon  the  bishops  had  the 
effect  of  annihilating  their  earlier  title  to  appear  in  the  witena- 
gemot  as  sapientes  can  scarcely  be  maintained  \     It  completed 
however  the  symmetiy  of  the  baronage,  and  gave  a  basis  of 

uniformity  to  the  court  in  which  they  were  assembled.     The  Other  coun- 

♦•.,%         -T*.  ..         .  seUors. 

kings  no  doubt  exercised  the  right  of  associating  m   their 

deliberations  such  counsellors  as  it  might  seem  convenient  to 

admit,  as,  for  instance,  a  Roman  legate,  a  Norman  prelate  who 

would  be  unlikely  to  have  lands  in  England,  or  even  lawyers, 

monks,  or  clergymen  of  special  skill  or  sanctity;   but  it  does 

not  follow  that  such  strangers  would   be  allowed  to  vote  in 

case  of  any  difference  of  opinion.     Except  in  the  anomalous 

period  of  Stephen's  reign,  there  are   no  records  of  any  such 

discussions  as  might  lead  to  divisions.     In  private  perhaps  the 

sovereign   listened  to  advice,  but,  so  £Eir  as  history  goes,  the 

^  Matthew  Paris  places  the  coinmutatioD  of  title  in  A.D.  1070 :  '  Epi- 
Boopatus  quoque  et  abbatias  omnes  quae  baronias  tenebant  et  eatenas 
ab  omni  servitute  saecolari  libertatem  habuerant,  sub  servitute  statuit 
militari,  inrotulans  singulos  episcopatus  et  al)b  itias  pro  voluntate  sua,  quot 
milites  sibi  et  suocessoribus  suis  hostilitatis  tempore  volait  a  singulis 
exhiberi  *  (ed.  Wats,  p.  7).  Even  if  this  refers  to  any  real  act  of  William, 
and  is  not  a  mistaken  account  of  the  effect  of  the  Domesday  Survey,  the 
change  is  not  completed  until  the  prelates  do  homage  and  fealty  for  their 
temporalities.  The  exact  form  and  nature  of  episcopal  homage  is  a  matter 
of  discussion,  on  which  see  Taylor,  Glory  of  Begality,  pp.  357  sq.  Gkn- 
viU  (iz.  i)  says,  '  episcopi  vero  consecrati  homagium  faoere  non  sclent 
domino  regi  etiam  de  baroniis  suis,  sed  fidelitatem  cum  juramentis  inter- 
poflitis  ipsi  praestare  sclent.  Electi  vero  in  episcopos  ante  consecrationem 
Buam  homagia  sua  facere  sclent.*  As  no  bishop  could  say  to  the  king 
'devenio  homo  vester,*  the  form  was  probably  of  the  nature  of  fealty 
rather  than  homage.  Hence  the  bishops  were  summoned  to  parliament 
*  in  fide  et  dilectione  quibus  nobis  tenemini,'  lay  lords  '  m  fide  et 
homagio.'  Yet  in  common  language  the  bishops  held  their  baronies  by 
homage  and  fealty. 
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G^nermi       counsellors  who  took  part  in  formal  deliberations  mnst  have 

in  recorded  been   nnanimons    or   subservient.     An  assembly  of  courtiers, 

holding  their  lands  of  the  king,  and   brought  together  rather 

for    pompous   display  than    for  political   business,  may  seem 

scarcely  entitled  to  the  name  of  a  national  council  ^.     Such  as 

/  it  was,  however,  this  court  of  bishops,  abbots,  earls,  barons,  and 

knights  was  the  council  by  whose  advice  and  consent  the  kings 

condescended  to  act,  or  to  declare  that  they  acted  ^. 

The  Norman      A  council   based  on  the   principle   that    its    members  are 

council  ge- 

neraiiyan     qualified  by  feudal  tenure  of  land  ought  not  to  confine  itself 
mtiKnatos:    to  an  assembly  of  magnates:    it  should  include  all  freeholders 
of  town  or  country  who  are  not  Under  any  mesne  lord,  and 
would  thus  be  in  theory  a  much  larger  and  more  liberal  re- 
presentation of  the  nation  than  anything  that  had  existed  since 
but  gome-     the  days  of  the  Heptarchy.     On  some  occasions,  especially  at 
gtnenU        the  great  councils  of  Salisbury  in  1086  and  11 16,  it  is  probable 
land-owners,  that  a  general  muster  of  the  landowners  of  the  kingdom  was  held, 
at  which  all  were  expected  either  to  be  present  or  to  send  their 
excuses  by  the  sheriffs,  who  on  the  former  occasion  are  espe- 
cially said  to  have  been  summoned  ^.     But  the  number  of  per- 
sons who  were   really  consulted  on  business,  or  to  whom  the 
.  show  of  such  attention  was  paid,  must  have  been  always  very 
limited.     As  both   earlier  and   lat«r  was   the  case,  only  the 
highest  class  was  called  on  to  treat  of  the  highest  matters ;  the 

1  Gneist  (Yerw.  i.  223)  remarks  that  in  the  solemn  courts  held  at  the 
festivals  the  oppressed  English  might  recognise  the  ancient  witenagemot, 
and  the  proud  Norman  the  baroi^  court ;  whilst  the  Conqueror  took 
good  care  that  they  should  be  neither  the  one  nor  the  other.  The  view 
which  I  have  maintained  in  these  chapters  is  different :  I  believe  that  Uie 
Conqueror  wished  to  make  these  councils  both  witenagemots  and  baronial 
courts,  so  maintaining  form  and  reality  that  the  one  principle  should  be  a 
check  upon  the  6ther ;  but  it  is  a  mistake  to  adopt  too  strict  definitions 
in  such  matter.  The  evidence  of  the  Chronicle  is  sufficient  to  prove  the 
form  and  reality  of  deliberation.  In  1085,  *  At  mid-winter  the  king  was 
at  Gloucester  with  his  witan,  and  he  held  Ms  court  (hired)  there  five  days : 
and  afterwards  the  archbishop  and  clergy  held  a  synod  there  for  three 
days. . . .  After  this  the  king  held  a  great  consultation  (mycel  getheaht).* 
Chron.  Sax.  A.D.  1085. 

'  *  Arcebiscopas  and  leodbiscopas,  abbodas  and  eorlas,  thegnas  and 
cnihtas.'     Chron.  Sax.  a.d.  1086. 

'  '  Archiepisco^  episcopi,  abbates,  oomites,  barones,  vicecomites,  cum 
suis  militibus.'    Flor.  Wig.  A.D.  1086. 
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people,  if  they  were  called  at  all,  would  hear  and  obey.     And  Ordinary 

members 
thus  the  constituent  parts  of  the  assembly  are  reduced  to  the  of  these 

,  ,  ,  councils. 

archbishops,  bishops,  abbots,  earls,  barons,  and  knights.  The^ 
sheriflFs,  who  would  come  invariably  under  one  of  these  heads, 
may  be  left  out  of  consideration  in  this  relation.  The  enu- 
meration is  however  in  no  way  based  on  a  logical  division; 
all  the  members  were  barons  by  tenure,  greater  or  less,  and 
all  the  earls  and  barons  strictly  so  called  were  probably 
knights. 

On  the  ecclesiastical  members  of  the  council  it  is  unnecessary  Bishops. 
to  dwell :  their  character  is,  except  as  affected  by  the  acceptance 
of  feudal  baronies,  exactly  the  same  as  it  was  before*.     Th®^u"^" 
archbishop  of  Canterbury  b  still  recognised  as  the  first  con-  &g^^!Jjy 

stitutional  adviser  of  the  crown  *  :  William  Rufus  acknowledges  ■gviaerof 

^^  sthe  crown. 

the  right  of  Lanfranc  as  distinctly  as  Henry  I  does  that  of  ^^ 

Anselm'.  And  the  importance  of  this  position  probably  lay 
at  the  root  of  the  claim  made  by  the  kings  to  decide  which 
of  two  rival  popes  should  be  recognised  in  the  country:  the 
theory  that  it  was  by  the  acceptance  of  the  pall  from  Rome 
that  the  metropolitical  status  was  completed,  might  have  ex- 
posed the  king  to  the  necessity  of  receiving  his  chief  counsellor 
from  a  hostile  power,  unless  limited  by  such  a  condition  ^  :  and 
as  the  papal  theory  of  appeals  and  legations  was  not  yet  applied 

*  This  is  the  old  question  of  the  title  of  the  bishops  to  sit  in  parliament. 
It  is  scarcely  necessary  to  say  more  than  that  they  had  sat  before  the 
Conquest  as  witan,  and  continued  to  do  so  without  break  afterwards.  See 
Selden,  Htles  of  Honour,  pp.  695,  696 ;  Hody,  Convocation,  pp.  1 28,  1 29. 
The  bishop  of  Rochester  always  sat  in  parliament,  even  when  he  received 
his  temporalities  from  the  archbishop  of  Canterbuir  and  not  from  the 
king ;  and  accordingly  the  bishops  of  the  sees  founded  at  the  Reformation, 
who  never  held  lKux>nies  at  all,  sit  exactly  as  the  other  bishops.  The 
qualification  is  however  strictly  officuU  wisdom,  for  sufiragans,  although 
spiritually  equal  to  diocesan  bishops,  have  never  sat.  Hody  explains  this 
by  saying  that  the  bishops  sit  as  governors  of  the  Church ;  and  the  same 
may  be  said  of  abbots  and  priors,  although,  as  their  appearance  in  the 
national  council  is  for  the  most  part  subsequent  to  the  Conquest,  and  as 
only  the  abbots  and  priors  who  held  baronies  were  summoned,  the  question 
with  regard  to  them  is  more  complicated  than  that  of  the  bishops. 

'  This  fact  appears  clearly  in  Lanfranc^s  letten ;  e.g.  *  hoc  est  consilium 
regis  et  meum,*  £p.  3a ;  cf.  Ep.  58.  Anselm  tried  to  obtain  a  promise 
from  William  Rufus,  that  he  would  act  on  his  advice  in  the  same  way. 
Eadmer,  i.  p.  20. 

•  Above,  p.  304.  *  Above,  p.  285. 
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to  England,  the  power  of  the  archbishop  to  further  or  retard 
the  promotion  of  bishops  was  practically  unlimited,  except  by 
means  which  it  would  have  been  highly  dangerous  for  the  king 
to  adopt.  Even  at  the  best  the  relations  of  the  archbishops 
to  the  Norman  kings  were  hazardous,  and  depended  far  more 
HisimpOT-    on  personal  than  on  legal  considerations.     The  fact  that  even 

tant  and  m-        ,    ,  , 

dependent    William   Rufus  was  obliged   to   except  the   primatial   see   of 

potation.         ^,  «  ,.  ,. 

Canterbary  from  his  unscrupulous  misuse  of  patronage,  is 
another  proof  of  the  strong  constitutional  hold  of  the  arch- 
bishops ;  a  hold  which  their  consistent  exertions  for  the  pro- 
tection of  the  people  and  the  purification  of  the  Church  most 
The  arch,  amply  justified.  The  whole  of  the  episcopal  body  was  until  the 
York.  middle  of  Henry  Fs  reign  sworn  to  obedience  to  Canterbury ; 

and  the  archbishop  of  York,  even  after  he  had  obtained  re- 
cognition of  his  independence,  had  so  small  a  body  of  sufi&agans 
as   to  make  his  position   in  &ct  subordinate.     He  was  veiy 
powerful  in  Yorkshire,  but  of  secondary  importance  at  court. 
The  earls.  124.  The  earls  of  the  Norman  period  are  not  numerous,  nor 

are  the  peculiar  characteristics   of  the   rank  well   ascertained. 
The  tendency  towards  feudalisation   of  the  governmental  ma- 
chinery, which  had  been  growing  since  the  days   of  Canute, 
might  have  made  the  assimilation  of  the  English  ealdorman  to 
the  Norman  count  easy  and  obvious;   but  that  tendency  was 
counteracted   by  the   policy  of  William   in  more  ways   than 
one ;  and  consequently  it  is  difficult  to  reduce  the  exjtedients 
The  Con.      which  he  adopted  in  the  several  cases  to  a  uniform  rule.     In 
eurbwere     the  early  days  of  his  reign  the  earls  whom  he  appointed  seem 
ewlS^oW  ^**  to  be  merely  successors  to  the  English  magistrates  of  the  same 
SSfdoms.     name.     William  Fitz-Osbem,  for  instance,  succeeds  to  the  earl- 
dom of  Herefordshire  which  had  been  held  by  the  Confessor's 
nephew  Balph ;  Ealph  Quader  has  the  earldom  of  East-Anglia ; 
and  Edwin  and  Waltheof  retain  until  their  fall  some  portion  of 
the  territory  which  they  had   inherited  with   the  same  title. 
The  three  great  earldoms  of  Chester,  Shropshire,  and  Northum- 
berland were   created  by  the  Conqueror  out   of  the  forfeited 
inheritance  of  Edwin,  Morcar,  and  Waltheof,  and  may  likewise 
be  regarded  as  continuing  the  line  of  the  ancient  magistracies. 
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Hugh  of  Avranches  earl  of  Chester,  Koger  of  Montgomery  earl 
of  Shropshire,  and  Alberic  earl  of  Northumherland  are  the  only 
persons  who  in  Domesday  hold  the  title  of  eomea  by  virtue  of 
English  earldoms^;  all  the  rest — William  of  Evreux,  Robert  of 
Eu,  Robert  of  Mortain,  Eustace   of  Boulogne,  Alan   of  Brit- 
tany, and  Robert  of  Meulan — ^were  counts  simply,  the  first  three 
of  Norman,  the  latter  three  of  French  counties'.    In  some  other  BMiops 
cases  the  jurisdiction  of  the  ealdorman  was  held  by  a  bishop,  who  earls, 
may  have  borne  the  title  of  earl,  although  the  evidence  on  this 
point  is  not  convincing :  such  was  the  position  of  Odo  of  Bayeux;^ 
in  Kent,  of  Walcher  of  Durham,  and  perhaps  of  Gosfrid  of  Cou- 
tances,  the  founder  of  the  fortunes  of  the  Mowbrays,  in  Northum- 
berland.    The  third  penny  of  the  county,  which  had  been  a  part 
of  the  profits  of  the  English  earls,  is  occasionally  referred  to  in 
Domesday',  but  not  in  connexion  with  existing  earldoms,  as  was 
afterwards  the  case.     The  title  thus  sparingly  bestowed  by  the 
Conqueror  was  conferred  little  more  lavishly  by  his  sons :  Henry  Baris 
of  Beaumont,  brother  of  the  count  of  Meulan,  was  made  earl  of  William 
Warwick*,  Robert  Mowbray  earl  of  Northumberland,  and  William  Henry  1. 
of  Warenne  earl  of  Surrey*,  by  William  Rufus ;  the  count  of 
Meulan  himself  received  the  earldom  of  Leicester  from  Henry  I ; 

'  To  these  may  be  added  the  Countem  Judith,  the  widow  of  Waltheof, 
who  had  the  counties  of  Huntingdon  and  Northampton  as  earldoms, 
which  descended  to  her  daughter  Maud,  and  through  her  to  the  family  of 
Senlis  and  the  kings  of  Scots. 

'  Ordericus  Vit&lis  has  unfortunately  created  a  good  deal  of  confusion 
on  this  point :  he  says  (lib.  iv.  0.  7)  that  the  Conqueror  gave  the  county  of 
Buckingham  to  Walter  Giffiurd,  that  of  Surrey  to  William  of  Warenne, 
and  that  of  Holdemess  to  Odo  of  Champagne ;  in  each  case  the  comitatus 
here  given  was  given  as  a  lordship,  not  as  an  earldom,  and  accordingly 
none  of  the  three  appear  as  comiies  in  Domesday.  The  lordship  of  Holder- 
ness  was  held  with  the  county  of  AumAle.  The  earldom  of  Surrey  was 
created  by  William  Rufiis :  that  of  Buckingham  is  obscure  in  its  origin, 
but  is  probably  to  be  referred  to  William  Rufus.  That  of  Devon  is  said 
to  have  been  created  for  Richard  of  Redvers  by  Henry  I.  The  most 
famous  however  of  the  disputed  earldoms  is  that  of  Richmond,  the  lordship 
given  by  the  Conqueror  to  Alan  count  of  Brittany.  On  this  see  the  third 
report  of  the  Lords'  Committee  on  the  dignity  of  a  peer,  pp.  96  sq. ; 
CourthopeV  Historic  Peerage,  p.  395. 

*  See  above,  p.  113. 

*  The  count  of  Meulan  had  considerable  rights  in  Warwickshire,  re- 
corded in  Domesday,  but  the  earldom  was  created  for  Henry  his  brother ; 
and  he  himself  obtained  the  earldom  of  Leicester  in  1 103. 

*  In  1089 ;  Ord.  Vit.  viii.  c  9.     See  also  Ellis,  Introd.  i.  507. 
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the  earldom  of  Gloucester  was  conferred  by  the  same  king  on 
his  illegitimate  eon.  In  all  these  cases  it  is  probable  that  some 
portion  of  the  traditional  aathority  <A  the  ealdormanship  was  con- 
ferred with  the  title.  The  next  reign  saw  a  great  increase  in 
the  number  and  a  change  in  the  character  of  these  officers'. 
Stephen,  almost  before  the  struggle  for  the  crown  had  begun, 
attempted  to  strengthen  his  party  by  a  creation  of  new  earls. 
To  these  the  third  penny  of  the  county  was  given,  and  their 
connexion  with  the  district  from  which  the  title  was  taken  was 
generally  confined  to  this  comparatively  small  endowment,  the  rest 
of  their  provision  being  furnished  by  pensions  on  the  Exchequer. 
The  earls  A  similar  expedient  was  adopted  by  the  empress;  and  as  most  of 
Stephen  and  the  earls  SO  created  contrived  to  retain  their  titles,  it  is  possible 
that  the  frequent  tergiversations  which  mark  the  struggle  may 
have  been  caused  by  the  desire  of  obtaining  confirmation  of  the 
rank  from  both  the  competitors  for  the  crown.  Stephen  made 
Hugh  Bigod  earl  of  Norfolk,  Aubrey  de  Vere  earl  of  Oxford, 
Geoffirey  de  Mandeville  earl  of  Essex,  Bichard  de  Glare  earl 
of  Hertford,  William  of  Aum&le  earl  of  Yorkshire,  Gilbert  de 
Clare  earl  of  Pembroke,  Robert  de  Ferrers  earl  of  Derby,  and 
Hugh  de  Beaumont  earl  of  Bedford  '.     The  empress  created  the 

^  The  comiUB  mentioned  in  the  Pipe  Roll  of  31  Henry  I  are  the  connts 
of  Eu,  Beaumont,  Brittany,  Perche,  Flanders,  Guisnes,  Meolan,  Mortain, 
and  Proving;  and  the  earls  of  Chester,  Glouoester,  Leicester,  Warenne 
(Surrey),  and  Warwick. 

'  As  Stephen's  earldoms  are  a  matter  of  great  constitutional  importance, 
it  is  US  well  to  give  the  dates  and  authorities  : — 

Hugh  Bigod,  Norfolk;  before  1153.    Foedera,  i.  18. 

Aubrey  de  Vere,  Oxfcwd ;  questionable. 

Geofi&ey  de  Mandeville,  Essex ;  before  1143.    Foedera*  i.  18. 

Richard  de  Clare,  Hertford ;  uncertain. 

William  of  Aum&le,  Yorkshire ;  in  1 138.  John  of  Hexham  (ed.  Raine), 
p.  130. 

Gilbert  de  Clare,  Pembroke;  in  11 38.    Ord.  Vit.  xiii.  37. 

Robert  de  Ferrers,  Derby;  in  1138.  John  of  Hexluun,  p.  lao;  Ord. 
Vit.  xiii.  37. 

Hugh  de  Bctfkumont,  Bedford.     Gesta  Stephani,  p.  74. 

William  of  Ypres,  Kent ;  questionable.  Meyer,  Anuales  Flandriae, 
p.  51.  The  dates  and  authorities  for  the  empress's  earldoms  are  as 
follows : — 

William  de  Mohun,  Somerset.    Mon.  Angl.  vi.  335. 

Patrick  of  Salisbury,  Salisbury;  before  1153.    Foedera,  i.  16. 

Miles  of  Gloucester,  Hereford ;  1141.  Foedera,  i.  14 ;  Selden,  Titles  of 
Honour,  p.  648. 
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earldoms  of  Salisbury^  Hereford,  Somerset,  Cambridge,  and 
Essex,  if  not  more.  Two  or  three  earldoms  of  uncertain  creation, 
such  as  those  of  Buckingham  and  Lincoln  ^,  which  were  possibly 
connected  with  hereditary  sheriffdoms,  appear  about  the  same 
period. 

The  dignity  of  an  earl  was  conferred  by  a  special  investiture,  Investiture 
the  girding  on  of  the  sword  of  the  county  by  the  king  himself, 
and  may  be  regarded  so  far  as  a  personal  rather  than  a  territo- 
rial office,  like  knighthood  itself.  But  the  idea  of  official  po- 
sition is  not  lost  sight  of,  although  the  third  penny  of  the  pleas 
^nd  the  sword  of  the  shire  alone  attest  its  original  character. 
The  relief  of  the  earl,  like  the  heriot  of  his  predecessor,  is  much 
higher  than  that  of  the  simple  baron ;  and  although  we  have 
no  warrant  for  supposing  that  a  fixed  number  of  knights'  fees 
was  necessarily  attached  to  the  title,  the  possessions  of  the  earl 
were  as  a  rule  very  much  larger  than  those  of  the  baron. 

The  question  of  the  jurisdiction  of  the  earl  in  his  shire  is  Jurisdiction 
,  t.         -I       -r  1.1  .   .      1        oftheeorl. 

somewhat  complicated.     In  some  cases  the  title  was  joined  to 

the  lordship  of  all  or  nearly  all  the  land  in  the  shire;  in  some 

it  conveyed  apparently  the  hereditary  sheriffship  ' ;  and  in  a  few 

cases  the  regalia  or  royal  rights  of  jurisdiction.     The  palatine  Palatine 

earldom  of  Chester  '  is  the  most  important  instance  of  the  latter 

class.     The  earl,  as  we  have  seen  already,  was  said  to  hold  his 

earldom  as  freely  by  lus  sword  as  the  king  held  England  by  the 

crown ;  he  was  lord  of  all  the  land  in  his  shire  that  was  not  in  the 

hands  of  the  bishop;  he  had  his  court  of  barons  of  the  palatinate, 

Aubrey  de  Yere,  Cambridge.  Dugdale,  Baronage,  p.  190;  Selden, 
Titles,  p.  650. 

Geoffrey  de  Mandeville,  Essex.    Selden,  Titles,  p.  647. 

Reginald,  Cornwall ;  appointed  by  Eobert  of  Gloucester  in  11 40.  W. 
Malmesb.  Hist.  Nov.  ii.  §  34. 

^  On  the  history  of  the  earldom  of  Lincoln,  see  Courthope,  Hist.  Peerage, 
p.  387. 

'  See  the  grant  to  Geoflfrey  Mandeville,  Selden,  p.  647.  The  earls  of 
Salisbunr  were  sheriflfe  of  Wilts  from  the  reign  of  Henry  II  to  the  1 6th  of 
Henry  III :  their  earldom  being  in  fact  based  on  a  hereditary  sheriffdom 
of  earlier  date.  The  Beaachamp  earldom  of  Warwick  was  in  the  same  way 
founded  on  a  hereditary  sheriffdom  held  almost  from  the  Conquest. 

*  On  the  palatine  earldom  in  general,  see  Selden,  Titles  of  Honour, 
pp.  640  sq. ;  above,  p.  271.  The  first  creation  of  a  palatine  earldom  under 
that  name  is  that  of  Lancaster  in  135 1. 
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The  palatine  the  writs  ran  in  his  name,  and  he  was  in  fact  a  feudal  sovereiim 
earldoms.       ,  . 

in  Cheshire  as  the  king  was  in  Nonnandy  ^     The  bishop  of 

Durham  occupied  exactly  the  same  position  in  Durham,  a  position 
of  earlier  date  than  the  conquest,  founded  on  the  immunities 
granted  by  the  Northumbrian  kings,  and  confirmed  by  the 
Conqueror,  in  the  idea  probably  of  placing  a  strong  and  in- 
violable jurisdiction  as  an  obstacle  to  Scottish  invsBion '.  The 
earldom  of  Kent  is  said  by  Ordericus  Vitalis  to  have  been  con- 
ferred as  a  palatine  earldom  on  Odo  of  Bayeux ;  but,  although  at 
the  time  of  the  Domesday  Survey  he  is  still  found  in  possession 
of  an  enormous  number  of  lordships  in  the  county,  the  day  of 
his  greatness  was  over,  and  we  are  left  in  imcertainty  whether 
he  ever  really  possessed  the  regalia.  Another  case  is  the  earl- 
dom of  Shrewsbury  * :  Roger  Montgomery  held  as  lord  all  the 
laud  in  Shropshire,  save  such  as  belonged  to  the  church  and  five 
comparatively  insignificant  tenants-in-chief:  in  a  charter  pre- 
served by  Ordericus  Vitalis  he  speaks  of  the  sheriff  of  the  county 
as  'my  sheriff*'  in  a  way  that  leads  to  the  conclusion  that 
he  also  may  have  possessed  palatine  rights ;  but  this  earldom 
was  forfeited  before  the  time  at  which  documentary  evidence 
^^tine  ju-  "^^^^^  ^®  found  to  illustrate  it  more  fully.  The  other  earldoms 
risdictioni    based  on  the  Anglo-Saxon  jurisdictions  are  liable  to   similar 

'  The  palatine  earldom  of  Chester  had  its  own  courts,  judpfes,  and  staff 
of  officers,  constable,  steward  and  the  rest :  it  had  its  parliament,  con- 
sisting of  the  barons  of  the  county,  and  was  not  until  1541  represented  in 
tlie  parliament  of  the  kingdom.  The  eight  baronies  of  the  earldom  were 
Halton,  Montalt  or  Mould,  Nantwich,  Malpas,  Shilbroke,  Dunhara-Mascy, 
Stockport,  and  Kinderton :  the  last  was  held  by  the  £Bunily>  of  Venables, 
which  bore  the  title  of  baron  of  Kinderton  long  before  the  head  of  it  was 
called  to  the  House  of  Lords.  The  history  of  this  imperium  in  imperio  is 
curious,  and  is  given  in  detail  in  Ormerod's  Cheshire,  voj.  i.  The  barons 
spiritual  are  said  to  he  eight  as  well  as  the  temporal  ones ;  namely,  two 
bishops,  Chester  or  Lichfield,  and  Bangor;  six  abbots  S.  Werburgh's, 
Combermere,  Stanlaw,  Norton,  Birkenliead,  and  Vale-Eoyal.  Ibid.  pp. 
1 40,  150.    The  exact  accuracy  of  the  details  is  questionable. 

*  The  organisation  of  Durham  wqf  not  quite  so  complete  as  the  alleged 
palatine  system  of  Chester :  the  barony  of  Hilton  is  the  only  one  of  any 
note  among  the  teuandes-in-chief.  But  it  had  its  whole  array  of  officers, 
courts  of  justice  and  record,'  which  were  kept  in  the  name  of  the  bishop 
until  1836.     See  above,  p.  271,  note  i. 

'  See  above,  p.  271.  This  earldom  has  many  marks  of  a  palatinate,  but 
became  extinct  too  early  to  furnish  conclusive  evidence  of  its  character. 

*  Ord.  Vit.  v.  13. 


Digitized  by 


Google 


XI.]  Baronies.  365 

question*;  and  it  is  possible  that  if  we  possessed  more  abundant  mother 
materials,  it  would  be  found  that  the  reduction  of  great  terri- 
toriiftl  jurisdictions  to  merely  titular  dignities  was  gradually 
worked  out  by  the  Norman  kings,  instead  of  being,  as  is 
generally  presumed,  a  principle  of  policy  fiilly  developed  by 
the  Conqueror  himself.  The  dignity  of  earl  was,  it  is  scarcely^Suooeieion 
necessary  to  say,  hereditary ;  but  the  heir  did  not  acquire  the 
formal  rank  until  he  was  invested,  although  he  might  obtain 
possession  of  his  lands,  and  even  his  share  of  the  profits  of  the 
shire-moots,  before  he  received  the  sword '.  There  are  instances 
moreover  of  a  division  of  the  inheritance  of  the  great  earU  :  Roger 
of  Montgomery,  who  held  the  counties  of  Shropshire  and  Sussex, 
left  his  Norman  fiefs  to  his  elder  son,  and  the  English  to  the 
second*.  The  first  earl  of  Leicester,  who  was  also  count  of 
Meulan,  divided  his  estates  between  his  twin  sons,  who  founded 
the  houses  of  Meulan  and  Leicester  respectively  * ;  and  the  earl- 
dom of  Lincoln  perhaps  owes  its  origiu  to  a  similar*  partition '^. 

The  title  of  baron,  unlike  that  of  earl,  is  a  creation  of  the  The  baron. 
Conquest.    The  word,  in  its  origin  equivalent  to  homo  *,  receives  ' 

under  feudal  institutions,  like  homo  itself,  the  meaning  of  vassal. 
Homage  (hominium)  is  the  ceremony  by  which  the  vassal  be- 
comes the  man  of  his  lord ;  and  the  homines  of  the  king  are   , — 
barons.     Possibly  the  king's  thegn  of  Anglo-Saxon  times  may 
answer  to  the  Norman  baron ;  both  terms  have  somewhat  the 

*  For  example,  William  Fitz-Osbern  legislated  for  HerefordBhire : 
'  Manet  ad  huno  diem  in  comitatu  ejus  apud  Herefordiam,  le<j:um  quae 
Btatuit  Inconcussa  firmitas,  ut  nullus  miles  pro  qaalicumqae  commisso  plus 
septem  solidis  sol  vat;  cum  in  aliis  provinciis  ob  parvam  occaaiunculam 
in  transgressione  praecepti  herilis  viginti  vel  viginti  quinque  pendantur.' 
W.  Malmesb.  G.  R.  iii.  §  356.  The  earldom  of  Northumberland  was  also 
more  lilce  a  viceregal  appointment  than  a  hereditary  dignity ;  see  Courthope, 
Hist.  Peerage,  p.  li. 

'  See  Hoveden^s  account  of  the  investiture  of  William  Marshall  and 
Geoffrey  Fitz-Peter  at  John*s  coronation,  vol.  iv.  p.  90. 

'  Ord.  Vit.  V.  14.  *  Ibid.  xii.  33.  •  See  above,  p.  363. 

*  It  is  explained  as  connected  wi^  the  word  wer  (used  in  irergild),  a 
man.  It  occurs  as  early  as^  A.D.  744  in  the  form  of  paro,  meaning  a  free- 
man, and  is  used  in  the  Leges  Alamannorum  as  opposed  to  a  slave  ;  more 
generally  however  for  man  general^.  Waitz,  D.  V.  G.  ii.  183,  iv.  ■281, 
It  does  not  occur  in  the  writings  of  Englishmen  before  the  Conquest ;  but 
appears  in  Domesday  and  in  the  charter  of  Henry  I  in  its  recognised  mean* 
ing  of  a  tenant-in-cluef  of  the  king.    See  Ellis,  Introd.  i.  44,  45, 
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same  indefiniteness,  being  applied  sometimes  to  a  personal  re- 
lation, sometimes  to  a  territorial  one.  In  one  aspect,  any  of  the 
king's  dependents  are  harones  ;  in  another,  the  barony  signifies 
a  definite  number  of  knights'  fees  \  But  as  it  has  been  found 
impossible  to  reduce  the  territorial  baronies  to  any  fixed  area  of 
extension,  it  is  probable  that  the  term  involves,  from  its  first 
entrance  into  English  history,  nothing  more  than  the  idea  of 
Different  royal  vassal  or  tenant-in-chief*.  Of  these  there  were  many 
tafonage.  grades,  besides  the  great  distinction  of  majores  and  minores 
which  appears  in  Magna  Carta ' ;  they  varied  according  to 
personal  qualifications,  official  duties,  and  extent  of  property; 
some  received  special  invitation,  were  summoned  *propriis 
nominibus;*  others  not.  The  baron,  as  possessor  of  one 
manor  or  of  many,  had  a  territorial  jurisdiction  of  a  limited 
sort;  and  when  he  possessed  by  royal  grant  the  profits  of 
the  hundred  in  which  his  castle  was  situated,  he  acquireil 
an  hereditary  magistracy  somewhat  analogous  to  that  of  the 
earl ;  but  no  such  power  was  attached  to  the  barony  by  itself. 
Nature  of  As  lord  of  his  manors,*  he  had  his  court  of  tenants  in  each  :  he 
of  the  might  be  great  enough  to  have  a  body  of  personal  counsellors, 

borons. 

'  In  the  Modus  tenendi  Parliamentum  a  barony  is  said  to  contain  thirteen 
knights'  fees  and  a  third:  the  relation  between  knight,  baron,  and  earl 
being  the  same  as  that  of  the  shilling,  mark,  and  pound  ;  which  is  the  pro- 
portion of  their  respective  reliefs  in  some  copies  of  Magna  Carta ;  Sdect 
Charters,  p.  193 ;  Bhiduitone's  Charters,  p.  38.  But  this  rule  is  quite 
arbitrary;  there  was  no  such  proportion.  On  the  Scottish  and  Irish 
measurements  which  are  called  baronies,  see  Robertson,  Essays,  pp.  133  sq., 
141  sq. 

^  On  the  history  of  the  disputed  question  of  barony  see  Hallam,  Middle 
Ages,  iii.  6  sq.  Selden  maintained  that  all  tenants-in-chief  by  knight- 
service  were  barons ;  Madox  that  there  was  an  original  but  undetermined 
difference  between  tenure  by  barony  and  tenure  by  knight-service.  Fee 
also  Gneist,  Yerwalt.  i.  2*jo. 

'  The  distinction  of  majores  and  minores  barones,  although  it  appears 
perhaps  in  legal  phraseology  first  in  the  Dialogus  de  Scaccario  and  Magna 
Carta,  is  in  usage  and  language  much  eariier.  Gneist  points  out  that  in  the 
army  the  difference  between  the  single  knight  and  the  leader  of  50  or  35,  in 
the  Exchequer  the  difference  of  reUef  between  a  hundred  shillings  for  the 
knight  and  a  hundred  marks  for  the  baron,  in  the  court  and  in  the  shire^ 
moot,  the  interval  between  the  two  classes  must  have  made  itself  apparent. 
Dialogus  de  Scacc.  ii.  10.  It  may  indeed  be  furly  conjectured  that  the 
land-owners  in  Domesday  who  paid  their  relief  to  the  sheriff,  those  who  held 
six  manors  or  lees,  and  those  who  paid  their  relief  to  the  king,  stood  in  the 
tame  relation  to  one  another.  See  Spence,  Equitable  Jurisdiction  of  Chancery, 
i.  p.  40;  and  above,  p.  1 57,  note  i ;  and  on  the  special  summons,  p.  567  bdow. 
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stewards,  cbamberlains  and  constables.  In  a  very  few  cases  he 
possessed  a  hereditary  sheriffdom,  but  this  was  probably  never 
directly  attached  to  a  territoriW  barony,  although,  as  both  were 
hereditary,  they  might  descend  for  many  generations  together. 

The  lowest  class  of  tenants-in-chief  who  are  likely  to  have  Theknightt. 
presented  themselves  in  the  national  council  are  the  knights  \ 
who  are  included  in  general  under  the  class  of  barons,  but  de- 
mand some  further  notice.     In  tracing  the  history  of  the  thegn  The  knight 

in  an  earlier  chapter',  the  knight  has  been  described  as  sue-  ooBaoitot 

...  .  the  thegn. 

ceeding  after  the  Conquest  to  his  position.     He  occupies  nearly 

the  same  extent  of  land,  and  in  several  respects  has  an  analogous 
history.     But  the  knight  proper,  at  least  of  the  twelfth  century, 
is  not  merely  the  possessor  of  a  certain  number  of  hides  of  land, 
which  he  holds  by  the  tenure  of  chivalry,  *  per  loricam,'  or  as  a    \ 
'  fief  de  hauberc  ; '  he  has  undergone  an  honourable  initiation  in 
the  use  of  arms,  which  distinguishes  him  from  the  un warlike 
tenant  in  socage.    The  practice  of  *  dubbing  to  knighthood '  may  inrtitution 
have   had  a  corresponding  usage  in  Anglo-Saxon  times ' ;   it  hood, 
certainly  is  nowhere  mentioned  as  a  Norman  innovation,  and  it 
is  unlikely  that  Ethelred,  Canute,  or  Edward  the  Confessor,  who 
had  great  acquaintance  with  foreign  usages,  should  not  have  in- 
troduced into  England  the  institution  of  chivalry,  which  was 
then  springing  up  in  every  country  in  Europe.     But  the  first 
mention  of  it  in  our  annals  is  in  reference  to  the  knighting  of 

^  CnQU  is  oominoDly  used  in  the  meaning  of  htxmb^  although  it  appears 
occasionally  before  the  Conquest  with  a  somewhat  difierent  application, 
pot^bly  equivalent  to  mUet.  In  the  guilds,  in  the  monuments  of  which  it 
occors,  it  is  explained  as  '  young  men,'  but  this  is  questionable.  It  had 
acquired  its  recognised  sense  by  Uie  middle  of  the  twelfth  century.  Chron. 
Sax.  A.D.  1086. 

'  Above,  p.  156. 

'  The  story  of  Athelstan's  investiture  by  his  grandfather  Alfred  is  told 
by  William  of  Malmesbuxy,  G.  R.  it  $  1 33 :  '  Quern  etiam  praemature 
militem  fecerat  donatum  chlamyde  coccinea,  gemmate  balteo,  ense  Saxo- 
nico  cum  vagina  aurea.'  The  practic^is  no  doubt  derived  from  primitive, 
almost  univenal  custom,  althoagh  only  occasionally  traceable  in  particular 
countries.  The  knighthood  of  Charles  the  Bald  by  his  father  in  838  (V. 
Ludovid,  c.  59;  Waits,  D.  V.  G.  iv.  573)  may  have  served  as  a  precedent 
for  Alfred.  Palgrave  regards  Athelstan  s  knighthood  as  the  precedent  for 
that  of  Richard  Sans  Peur,  but,  as  it  seems  to  me,  with  very  little  authority. 
William  the  Conqueror  was  knighted  (roilitiae  insignia  recipiens)  by  the 
king  of  France.     W.  Malmesb.  G.  R.  iii  §  230. 
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Institutkm  the  Conqueror  and  his  sons,  when  it  appears  to  have  had  some- 
hood,  what  of  the  character  of  a  religious  as  well  as  of  a  legal  rite  *. 
Henry  I  was  knighted  by  his  father'  ;  William  Rufus  is  said  to 
have  received  his  knighthood  from  Lanfranc ' ;  Henry  II  was 
dubbed  on  his  visit  to  England  by  his  great-uncle  King  David  *, 
But  these  instances  seem  to  be  examples  only  of  a  practice  usual 
in  much  lower  ranks  of  society ;  and  although  the  young  aspirant 
might  seek  lustre  for  his  inauguration  by  receiving  his  spurs 
from  a  diBtinguished  warrior,  it  is  not  necessary  to  suppose  that 
the  right  of  conferring  it  was  restricted  to  a  smaller  body  than 
the  knightly  class  itself.  And  thus  the  history  of  the  institu- 
tion may  be  referred  to  the  primitive  custom  of  investing  the 
youth  in  the  full  assembly  of  the  tribe,  by  the  hand  of  his  king, 
princeps,  or  father.  Although  in  general  no  man  would  be  re- 
garded as  entitled  to  the  privileges  of  knighthood  or  allowed  to 
call  himself  a  knight  who  had  not  been  thus  initiated,  the  whole 
class  of  landowners  who  held  by  knight-service  would  be  for 
constitutional  purposes  comprised  under  the  name  of  knights. 
The  dignity  ef  knighthood  was  often  bestowed  on  the  skilful 
warrior  who  had  no  qualification  in  land,  and  it  was  of  course 
possessed  by  the  initiated  members  of  the  great  military  orders. 
Here  however  we  have  only  to  notice  those  members  of  the 
great  fraternity  of  chivalry  who  as  vassals  of  the  king  were 
entitled  to  take  their  place  in  his  solemn  council. 
Burghers  There  were,  in  some  of  the  towns  of  the  early  Norman  period, 

and  citizena  j  r  ^ 

(KCMionaU^  elements  of  another  class  of  vassals  who  may  occasionally  have 
111  the  ,  . 

oouncii.        been  brought  up  to  attend  the  national  gatherings ;  the  great 

'  John  of  Salisbury  describes  the  ceremony  as  used  in  the  middle  of  the 
twelfth  century :  '  Inolevit  consuetudo  solemnis,  ut,  ea  die  qua  quisque 
militari  cingulo  decoratur,  ecclesiam  solemniter  adeat,  gladioque  super 
altare  posito  et  oblato,  quaid  celebri  professione  (acta,  seipsum  obseqnio 
altaris  devoveat  et  gladii,  id  est,  officii  sui  jugem  Deo  spondeat  iamulatum.' 
Polycraticus,  vi.  lo. 

'  He  is  said  by  Ordericus  Vitalis  (viii.  i)  to  have  received  his  arms  from 
Lanfranc.  This  pay  have  been  so,  but  the  Conqueror  himself '  dubbade 
his  sunu  Henric  to  ridere.*    Ghron.  Sax.  a.d.  1086. 

•  W.  Malmesb.  G,  R.  iv.  §  305.  Abbots  were  forbidden  to  make  kniehts, 
in  the  council  of  London  in  1 102  (Eadmer,  p.  68).  Tliomas  Becket  knighted 
the  count  of  Guisnes  (Du  Cange,  s.  v.  Mues),  and  "William  bishop  of  Ely 
knighted  Ralph  Beauchamp  as  late  as  1 191.    B.  Diceto,  0.  664. 

«  Hen.  Hunt.  fol.  226. 


Digitized  by 


Google 


WP^ 


XI.]  Attendance  at  Court.  369 

men  of  London  and  York  for  instance.  It  is  certain  that  on 
seyeral  occasions  the  citizens  of  the  capital  took  part  in  deliber^ 
ation.  In  the  assembly  at  which  the  election  of  the  Empress 
Matilda  took  place,  the  *  Communio  *  of  the  city  of  London  was 
heard  pleading  for  Stephen's  liberation ;  but  we  have  no  evi- 
dence for  determining  in  what  character  they  attended '.  The 
great  citizens  of  London  would  most  of  them  be  of  knightly 
rank,  possessing  qualifications  in  land,  and  taking  rank  as 
barons.  The  corporate  character  of  the  city  constitution  was 
very  grudgingly  admitted,  and  although  it  is  just  possible  that 
some  representative  functions  may  have  been  discharged  by  its  No  tnoe  of 
prmcipal  members  who  sat  in  their  own  personal  right,  it  is  tive  mOTQ- 
probable  that  the  '  communio'  itself  could  only  be  heard  by  Nornuui 
petition.  The  idea  of  representation  which  was  familiar  enough 
in  the  local  courts  might  be  expected,  in  a  constitution  so  en- 
tirely based  on  land  tenure,  to  appear  in  the  central  council  as 
well.  But  it  is  not  to  be  traced  in  existing  records,  and,  when 
it  does  appear  later,  it  is  in  that  intermittent,  growing,  and 
struggling  form  which  shows  it  to  be  a  novelty.  Of  any  repre- 
sentation of  the  freeholders  in  general  there  is  not  even  a  sus- 
picion. The  sheriffs  would,  as  being  barons  themselves,  have 
their  places  in  the  council,  and  might  report  the  needs  and 
wishes  of  their  neighbours,  but  as  royal  nominees  and  farmers  < 

of  the  revenue,  they  could  not  be  expected  to  sympathise  deeply 
with  the  population  which  they  had  to  assess  and  to  oppress. 

It  is  not  to  be  supposed  that  the  assemblies  at  which  all,  or  General 
even  a  large  proportion,  of  the  tenants-in-chief  presented  them-  ^^  ten? 
selves  were  very  frequent.     The  councils  of  Salisbury  already  ^JftJ^I^? 
referred  to'  are  perhaps  the  only  occasions  on  which  anything 
like  a  general  assembly  was  brought  together.     These  were  for 
the  special  purpose  of  taking  the  oaths  of  fealty,  and  comprised 
other  elements  than  the  tenants-in-chief     The  ordinary  courts 
or  councils  were  of  a  much  more  limited  character,  seldom  con- 
taining more  than  the  bishops  and  *  proceres,'  a  term  that  would 
include  only  the  earls  and  greater  barons.   These  courts  were  held  The  great 
on  the  great  Church  festivals,  Christmas,  Easter,  and  Whitsun*-  ooorta. 


^  See  above,  p.  329.  'See  above,  p.  358. 

B  b 
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tide  :  generallj  at  the  great  cities  of  Bouthem  England,  London, 
Winchester,  and  Gloucester  \  The  king  appeared  wearing  his 
crown ;  a  special  peace  was  maintained,  necessarily  no  doubt  in 
consequence  of  the  multitude  of  armed  retainers  who  attended  the 
barons' ;  and  magnificent  hospitality  was  accorded  to  all  comers. 
'Thrice  a  year,'  says  the  Chronicle,  'King  William  wore  his 
crown  every  year  that  he  was  in  England ;  at  Easter  he  wore  it 
at  Winchester,  at  Pentecost  at  Westminster,  and  at  Christmas 
Placet  of      at  Gloucester.     And  at  these  times  all  the  men  of  En^^land  were 

ooancil.  .  ^ 

with  him,  archbishops,  bishops  and  abbots,  earls,  th^^  and 
knights'.'  A  similar  usage  was  observed  by  his  sons,  although 
neither  h«  nor  they  regularly  followed  the  rotation  thus  de- 
scribed^; they  called  together  their  barons  whenever  and 
wherever  they  pleased ;  and  many  of  their  courts  were  held  at 
their  forest  palaces  in  Wiltshire  and  Berkshire.  Under  Henry  I 
the  number  of  places  of  council  was  largely  increased,  and  the 
enlarged  accommodation  afforded  by  the  growing  monasteries 
was  utilised.  Councils  were  held  at  Windsor,  Rockingham, 
Wood&to<^,  among  the  forest  palaces ;  at  Oxford,  Northampton, 
and  other  midland  towns  ^  The  cessation  of  the  solemn  courts 
under  Stephen  was  regarded  by  Henry  of  Huntingdon  as  a 
fatal  mark  of  national  decline*, 
^eory  of  125.  These  assemblies  must  be  regarded  as  legally  possessed  of 
Mdamsent  the  full  powers  of  the  old  witenagemot:  but  the  exercise  of 
iMronage.     their  powers  depended  on  the  will  of  the  king,  and  under  the 

'  See  above,  p.  a68. 

'  See  above,  p.  i8i.  The  crown  was  placed  on  the  king's  head  by  the 
archbinhop,  on  these  occasions  in  his  own  chamber,  before  he  walked  in  pro- 
cession.    See  Eadmer,  lib.  vi.  p.  137  ;  Hoveden,  iii.  59 ;  Gtrvase,  c.  1587. 

*  Chron.  Sax.  a.d.  1087  ;  W.  Malmesb.  Yit.  S.  Wnlfst.  lib.  ii.  c.  12  :  'Rex 
WiUeimus  consuetudinem  induxerat,  quam  successores  aliquam  din  tritam 
postmodom  consenesoere  permisere.  £a  erat  ut  ter  in  anno  cuncti  opti- 
mates  ad  curiam  convenirent  de  necessariis  regni  tractaturi,  simnlqne  visnri 
regis  icsigne  quomodo  iret  gemmato  fiuitigiatus  diademate.'  The  custom 
was  restOTed  by  Henry  II,  but  disused  after  the  year  1158.  Gneist,  who 
will  not  allow  the  continuance  of  the  witena?emot  in  any  shape,  or  the 
existence  of  a  regular  feudal  court  under  the  Norman  kings,  sees  in  these 
assemblies  only  pageants  whose  splendour  would  indemnify  the  magnates 
for  the  absence  of  aJl  real  power.     Verwaltungsrecht,  i.  324. 

*  *  Quern  morem  convivandi  primus  successor  obstinate  tenutt,  secundus 
omidt.'    W.  Malmesb.  6.  B.  iii.  §  279. 

*  See  Hen.  Hunt  foL  220  eq.  '  Ibid.  fol.  223. 
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Conqueror  and  his  sons  there  are  scarcely  anj  traces  of  inde- 
pendent action  in  them.  Their  legislative  authority  is  admitted : 
it  is  with  their  counsel  and  consent^  that  William  the  Conqueror 
amends  the  laws  of  the  Confessor,  and  divides  the  ecclesiastical 
from  the  secular  courts ;  Henry  I  mentions  in  the  preamble  to 
his  charter'  that  he  had  received  the  crown  by  the  counsel  of  the 
barons ;  with  their  consent  he  had  retained  the  forests ;  and  it 
was  with  the  counsel  of  his  barons  that  his  &ther  had  amended 
the  laws  of  S.  £dward' ;  Stephen,  in  the  corresponding  document,  In  legislA- 
asserts  his  election  by  the  clergy  and  the  people ;  but  neither  of 
them  distinctly  (declares  the  share  of  the  council  in  the  act  thus 
prefaced,  and  we  have  no  other  legislative  records  of  the  period. 

The  right  of  the  council  to  join  in  taxation  is  nowhere  dis-  in  taxation, 
tinctly  stated :  yet  Henry  I  describes  an  aid  as  '  auxilium  quod 
barones  mihi  dederunt^ ;'  and  it  must  be  supposed  that  the  king 
would  lay  before  his  barons  any  plan  for  increasing  the  existing 
burdens,  and  that  such  announcement  would  be  regarded  as 
necessary  for  the  validity  of  the  exaction;  the  silence  of  the 
counsellors  or  their  ready  assent  would  be  a  matter  of  form. 

The  judicial  proceedings  which  took  place  in  the  king's  pre-  Injndi. 
sence  are  frequently  mentioned,  but  even  here  a  question  may  be 
raised  as  to  the  freedom  of  debate.  It  was  by  a  judicial  sentence 
that  Earls  Waltheof  and  Koger  were  condemned ';  in  a  great 
session  of  the  king's  court  the  bishop  of  Durham  was  tried  in 
1088' ;  in  a  council  at  Salisbury  in  a.d.  1096  William  of  Eu  had 

*  Above,  p.  377,  note  i. 

'  Ancient  Laws,  p.  215.  Eadmer  (Hist.  Nov.  tv.  p.  94)  mentions  an  edict 
(indicto  edicto)  for  the  punishment  of  criminal  courtiers,  issued  by  Henry  I 
'  per  consilium  Anselmi  et  procerom  regni/  the  text  of  which  is  lost. 

'  Statutes  of  the  Realm,  i.  4. 

*  Chron.  Abingd.  ii.  113.  The  article  of  Henry's  charter  which  relieves 
the  demesne  lands  of  the  military  tenants, '  ab  omnibus  gildis  et  omni 
opere,'  seems  also  to  imply  that  their  consent  was  required  for  any  taxation, 
although  it  does  not  involve  an  assembly  called  to  grant  it.  See  First 
B^Mii  on  the  dignity  of  a  Peer,  pp.  38.  39 ;  and  compare  p.  398  below. 

*  '  Judiciali  sententia  damnatos.'  Flor.  Wig.  a.d.  1074.  *  Censoribus 
inter  se  sentientibus  per  plures  indncias  usque  in  annum  [judioiuni]  prote- 
latum  est.*  '  Post  multos  tractatus  reum  esse  mortis  definitum  est.  Ord. 
Yit.  iv.  15.  The  trial  was  at  the  Christmas  court  at  Westminster;  Chron. 
Sax.  A.D.  1075.   Freeman,  Norm.  Conq.  iv.  589. 

'  See  below,  pp.  440  sq. 
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his  trial  by  battle  and  his  cruel  punishment^ ;  in  the  same  council 

the  king  sentenced  William  of  Alderi  to  be  hanged,  and  the  other 

conspirators  to  be  imprisoned ;  in  a.d.  i  102  Henry  I  summoned 

Bobert  of  Belesme  before  his  court,  and  alleged  forty-five  articles 

of  treason  against  him' ;  in  a.d.  i  i  30  Geofirey  de  Clinton  was 

accused  of  treason  in  the  Easter  court  at  Woodstock'.     In  all 

these,  and  numerous  other  cases  which  might  be  adduced,  it  is 

clearly  the  full  national  assembly,  and  not  the  mere  justices, 

before  whom  the  trial  is  conducted.     The  barons  act  as  judges, 

the  king  apparently  gives  the  sentence,  although  in  this  respect 

also  he  is  open  to  advice.  It  was  by  the  counsel  of  Hugh  of  Chester 

Prooeatof     that  William  of  Eu  suffered  mutilation  \     The  mode  of  trial 

oounoil.        was  probably  the  same  as  in  the  lower  courts,  the  accusation  by 

sworn  witnesses,  compurgation,  ordeal  and  trial  by  battle^.     On 

one  occasion,  we  are  informed,  the  barons  interfered  so  far  as  to 

recommend  William  Rufus  to  show  mercy ;  it  was  by  the  advice  of 

his  wise  men  that  he  spared  the  minor  criminals  in  a.d.  1096'. 

JuniMlictioii      Matters  of  civil  jurisdiction  were  also  brought  before  these 

in^iu^ .      assemblies,  although  the  determination  in  such  cases  would  fall 

oouncilfiii  . 

auettioiu  oT  to  the  lot  of  the  more  experienced  lawyers  of  the  Curia  Regis  or 

Exchequer.     A  great  council  at  Pedreda  in   the  Conqueror's 

reign  determined  the  suit  between  the  churches  of  York  and 

Worcester^,  and  a  similar  quarrel  between  the  bishops  of  Llan- 

^  'Ootavifl  Epiphaniae  spud  Saresbiriam  celebrate  concilio,*  Flor,  Wig. 
A.D.  1096.  •  Ord.  Vit.  xi.  3. 

'  Hen.  Hunt.  fol.  lao.  David  king  of  Scots  took  part  in  this  trial : 
'Dam  David  Bex  in  curia  Henrici  regis  caute  judicium  indagaret/  &o, 
Ord.  Vit.  viii.  33.  *  Ord,  Vit.  viii.  33. 

*  Orderious  tells  us  that  "Roger  of  Hereford  was  tried  bv  the  Norman 
laws  and  sentenced  to  the  forfeiture  of  lands  and  perpetual  imprisonment. 
The  same  penalty  must  have  followed  if  he  had  been  tried  by  English  law. 
If  the  words  refer  to  the  method  of  procedure  it  is  difficult  to  see  what 
diffisrence  there  could  have  been  between  the  Norman  and  the  English  law, 
except  in  the  use  of  trial  by  battle,  which  does  not  appear  to  have  been 
employed  in  the  case.    Ord.  Vit.  iv.  15. 

*  Ord.  Vit.  viii.  33  :  *  Consultu  sapientum  hujusmodi  viros  peperoii.* 

*  Flor.  "Wig.  A.D.  1070 :  '  In  conmlio  in  loco  qui  Yocatur  Pedreda  cele- 
brato,  coram  rege  ao  Dorubemiae  archiepiscopo  Lanfrauco,  et  episcopis, 
abbatibus,  comitibus  et  primatibus  totius  Angliae.'  The  dispute  between 
York  and  Canterbury  was  heard  in  an  Easter  court ;  '  Uteraue  igitur  in 
Paschali  solemnitate  ad  regem  venit  ibique  prolatis  in  medium  partium 
rationibns  sententiam  de  n^otio  regalis  curia  dedit.'    V.  Lanfr.  c.  1 1. 
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daff  and  S.  David's  came  before  the  court  more  than  once  in  the 
latter  years  of  Henry  I^  In  a.d.  i  i  26  the  king,  by  the  advice 
of  his  barons,  granted  the  custody  of  Rochester  Castle  to  the 
archbishop  of  Canterbury*.  The  proceedings  of  Stephen  against 
the  bishops,  impolitic  as  they  were,  were  conducted  with  a  sha- 
dow of  legality  in  a  similar  assembly'. 

Most,  however,  of  the  proceedings  of  the  national  council  at  OenenU 
this  period,  of  which  any  record  is  preserved,  come  under  the 
head  of  general  business.     The  noroiDations  of  bbhops  were 
always   made  on  these  occasions  until  the  right  of  canonical  BlectioiM 
election  was  admitted  by  Henry  I  ^ :  and  even  then  the  election  in  the 
took  place  in  the  king's  court,  often  at  the  great  festivab  when  oouncUs. 
the  majority  of  the  barons  were  present,  and  when  the  consecra- 
tion and  the  investiture  could  be  celebrated  with  equal  pomp  ^ 
The  ceremony  of  conferring  earldoms  and  knighthood  was  a 
public  business  of  the  court  ^  as  well  as  the  witnessing  of  the 
homages  paid  to  the  king  or  hb  presumptive  successor^.    The 
foreign  and  ecclesiastical  policy  of  the  king  was  here  canvassed 
without  much  jealousy  or  intimidation';  war  and  peace,  royal 

^  Hen.  Hunt.  fol.  320  :  <  Post  Pascha  (a.d.  113a)  fait  magnum  pladtmn 
apud  Londoniam,  ubi  de  plun^as  quidem  et  maxime  de  discordia  episcopi 
Sbincti  Davidis  et  episcopi  Clamorgenids  de  finibus  parochianim  suArum 
tractatum  eet.'  The  discussion  was  continued  in  a  conventus  at  London, 
and  another  at  Winchester.  This  suit  is  described  in  the  Cont.  Flor.  Wig. 
(A.D.  1 1 28)  as  discussed  *  in  generali  ooncUio  *  some  years  before. 

•  Cont.  Flor.  Wig.  a.d.  1126  :  *Consilio  bartmnm  suorum.' 
'  W.  Malmesb.  Hist.  Nov.  ii.  $  30 ;  Oesta  Stephani,  p.  49* 

*  Instances  of  this  proceeding  are  very  numerous :  e.g.  *  in  Nati?itate 
Domini  curiam  suam  Glawomae  tenuit,  ubi  tribus  suis  capellanis  .... 
dedit  praeeulatum.*    Flor.  Wig.  a.d.  1085. 

'  Two  instances  will  suffice  here.  Under  Henry  I,  after  the  settlement 
with  Anselm, — *  Willelmus  ...  ad  archiepiscopatum  Cantuariensem  Gla- 
womae  ubi  in  Purificatione  Sanctae  Mariae  rex  tenuit  curiam  suam  eligitur;* 
Cont.  Flor.  Wig.  a.d.  i  i  23 ;  under  Stephen,  after  the  grant  of  free  election 
to  the  cleigy, — '  Soiatis  me  dedidse  et  ooncessisse  Rodberto  episoopo  Batho- 
niae  epiacopatum  Bathoniae  ....  canonica  prius  electione  praec^ente  et 
communi  vestro  (sc.  archiepiscopornm,  episcoporum,  abbatum,  oomitum, 
vicecomitum,  baronum  et  omnium  fidelium)  consilio,  voto  et  favore  proee- 
quente  ....  apud  Westmonasterium  in  generalis  oondlii  celebratione  et 
Paschalis  festi  solenmitate.'    Foedera»  i.  lO. 

•  See  above,  pp.  363,  368. 

'  Flor.  Wig.  A.D.  1086,  1116,  1 1 26. 

*  Henry  I  writes  to  Anselm  (Epp.  Ana.  iii.  94),  '  volo  legates  meos 
Bomam  mittere  et  consilio  Dei  et  biuronum  meorum  domino  papae  inde 
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Election  of  marriages  ^^  and  the  like.  Of  the  share  taken  by  the  baronage 
in  the  election  of  the  king  enough  has  been  said  ah'eady :  it 
was  a  right  which  each  sovereign  in  turn  was  politic  enough 
to  acknowledge,  and  of  the  reality  of  which  he  was  so  far  con- 
scious that  he  took  every  means  of  escaping  it.  The  election 
of  Henry  I  and  Stephen,  the  claim  put  forward  to  elect  the 
empress,  the  acceptance  of  the  heir  of  King  Henry  and  the 
rejefction  of  the  heir  of  Stephen,  place  this  prerogative  of  the 
nation,  however  indifferently  the  council  which  exercised  it 
represented  the  nation,  upon  an  incontestable  basis. 
EcciesiasU-  The  powcT  of  the  clergy  was  so  strong  during  these  reigns 
in  Uie  great  that  we  must  not  expect  to  find  ecclesiastical  questions  treated 

councils.        .11  .1  11  T 

in  the  secular  councils  except  under  the  greatest  reserve.     It 
must  however  have  been  a  very  large  gathering  that  accepted 
the  conditions  made  by  Henry  I  and  Anselm  in  1107 ':  in  the 
following  year  we  find  the  canons  of  a  Church  council  at  London 
passed  in  the  presence  of  the  king,  with  the  assent  of  all  his 
barons  *;  in  a.d.  i  i  27,  after  a  similar  council,  Henry  granted  his 
assent  to  the  statutes  passed  in  it,  and  confirmed  them  '  by  his 
royal  power  and  authority*,'  on  the  principle  of  his  father's  policy. 
Coincidcnice  On  this  and  some  other  occasions  we  find  distinct  traces  of  a 
andepiaco-    usage  which  forms  a  peculiar  mark  of  «our  ecclesiastical  history ; 
'  the  king  holds  his  court  at  Westminster,  whilst  the  archbishop 
celebrates  his  council  in  the  same  city ;  the  two  assemblies  toge- 
ther form  a  precedent  for  the  coincident  summoning  of  parlia- 
ment and  convocation  in  later  days^.     The  special  significance 

respondere.'  See  also  lib.  iv.  epp.  4,  6.  The  see  of  Ely  was  founded  by 
the  king  with  the  counsel  of  the  kingdom,  '  regi  et  archiepisoopo  caeterisque 
principibns  visum.*     Eadmer,  p.  95. 

'  Eadmer,  lib.  tI.  p.  136 :  '  Rex  .  .  .  oonsilio  Badnlfi  Cantoariorum  pon- 
tifiois  et  principum  regni  quos  omnes  .  .  .  congregavit,  decrevit  sifal  in 
uxorem  Atheleidem  .  .  .  .'    See  also  Hen.  Hunt.  fol.  220. 

'  'In  kalendis  Augusti  conventns  onmium  episooporum,  abbatom  et 
procerum  regni  Lundoniae  in  palatio  regis  £actu8  est.'  Hor.  Wig.  a.d. 
1 107  ;  Eadmer,  p.  91. 

*  'Episcopi  statuerunt  in  praesentia  ejusdem  gloriosi  regis  Henrici, 
assensu  omnium  baronum  suorum.'  Flor.  Wig.  a.d.  1108  ;  Eadmer,  p.  95. 

^  '  Auditis  oonoilii  gestis  assensum  praebuit,  auctoritate  regia  et  potestate 
concessit  et  confirmavit  statuta  concilii.'    Cont.  Flor.  Wig.  a.d.  1127. 

'  In  1102,  *Celebratum  est  concilium  in  ecclesia  beati  Petri  in  ocddentali 
parte  juxta  Lnndoniam  aita,  oommuni  consensu  episcoporum,  et  abbatum 
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however  of  the  IdDg's  ratification  of  the  canons  of  11 27  lies 
in  the  fact  that  the  archbishop  had  just  returned  from  Home, 
invested  with  that  legatine  character  which  was  so  often  a 
stumbling-block  hoth  in  civil  and  ecclesiastical  affiurs.  The 
king  had  succeeded  in  obtaining  the  office  for  the  first  time  for 
the  primate,  with  whom  he  was  acting  in  concert ;  the  canons  The  canons 
of  the  council  had  thus  the  threefold  sanction  of  the  national 
Church,  the  King,  and  the  Holy  See,  without  any  concession 
being  made  by  either  as  to  the  necessity  of  confirmation  by  the 
other  two.  These  proceedings  completed  the  harmony  of  Church 
and  State,  which  was  one  of  the  great  objects  of  Henry's  policy, 
and  which  was  rudely  hroken  by  the  quarrels  of  Stephen. 

In  the  last  reign  of  the  period  the  ecclesiastical  councils  claim  BcelesiMti- 
and  exert  more  real  power  than  could  be  decently  claimed  for  of  Stephen's 
such  assemblies  of  the  barons  as  either  party  could  bring  toge-  seouiar 
ther.     The  assembly  at  Winchester  in  which  Matilda  was  elected 
was  a  synod  of  the  dergy,  who  were  present  in  three  bodies, 
bishops,  abbots,  and  archdeacons,  and  were  separately  consulted  * ; 
but  it  was  largely  attended  by  the  barons  of  the  party.     The 
eouncil  of  a.d.  i  151,  in  which  Stephen,  Eustace,  and  the  barons 
appeared,  and  in  which  both  parties  appealed  to  the  pope  for 
the  settlement  of  their  claims,  was  primarily  an  ecclesiastical 
council  summoned  by  archbishop  Theobald  in  his  capacity  of 

et  principtim  totius  regni :  in  quo  praeaedit  Anselmns.  .  .  Huic  conTefntoi 
ftffoertmt,  Anselmo  lurdiiepucopo  petente  a  rege,  primates  regni^  qaateniu 
quicqnid  ejosdem  concilii  auctoritate  decemeretur  atriosque  ordinis  con* 
eordi  cora  et  sollicitudine  ratam  serraretur ; '  Eadmer,  p.  67.  Florence's 
account  is  based  on  this ;  but  he  adds,  *  In  festivitate  S.  Michaelis  rex  fuit 
Lundoniae  apud  Westmonasterium  et  cum  eo  omnes  principes  regni  sui, 
ecoleeiastici  et  saecularis  ordlnis,  ubi  duos  de  clericis  duobus  episcopatibus 
inyestlTit  .  .  ,  ubi  etiam  Anselmus  tenuit  magnum  concilium  de  his  quae 
ad  Christianitatem  pertinent.*  The  case  of  11 37  is  even  more  distinct: 
*  Rex  anxiatus  concilium  tenuit  ad  Eo^rationes  apud  Londoniam,  et  Willel- 
mus  archiepiscopus  Cantuariensis  similiter  in  eadem  villa  apnd  Westmin^ 
ster.'  The  king's  assembly  was  in  th«  palace,  the  archbishop's  in  the 
church  :  the  date  of  the  latter  is  given  by  the  Gontinuator  of  Florence,  May 
i3>i6,  the  Friday.  Saturday,  Sunday,  and  Monday  after  the  Rogation  days. 
^  William  of  Malmesbury  was  present  and  describes  the  council  accu- 
rately :  *  Post  recitata  scripta  excusatoria  quibus  absentiam  suam  quidam 
tutati  sunt,  sevoeavit  in  partem  legatus  episoopos,  habuitque  cum  eis  area- 
num  consilii  sui ;  post  mox  abbatea,  postremo  ardiidiaooni  oonvocati.  .  .  ' 
Hist.  Nov.  iii  §  43. 


Digitized  by 


Google 


376 


Constitutional  History, 


[chap. 


Bdatiooof 

thefpnettt 

oonncU  to 

thekinir's 

ooartand 

Bxcbequer. 


legate  ^.  It  is  in  fact  difficult  to  discover  after  the  fourth  year 
of  Stephen  any  assembly  to  which  the  name  of  national  council 
can  be  given,  although,  in  the  confused  accounts  of  the  final 
pacification,  we  may  detect  evidence  that  proves  such  assemblies 
to  have  been  held.  The  abeyance  however  of  all  the  constitu- 
tional machinery  at  this  period,  and  the  almost  irreconcileable 
chronological  difficulties  which  meet  us  in  the  annals,  may  well 
excuse  some  hesitation  in  forcing  a  general  conclusion  from 
these  precedents. 

126.  The  exact  relation  of  the  administrative  system  to  the 
national  council  is  not  very  easy  to  define ;  for  the  lawyers  and 
historians  give  no  glimpse  of  a  theory  of  government,  and  the 
documentary  evidences  of  the  Norman  period  are  by  no  means 
abundant.  It  would  be  rash  to  affirm  that  the  supreme  courts 
of  judicature  and  finance  were  committees  of  the  national 
council,  although  the  title  of  Curia  belongs  to  both,  and  it  is  dif- 
ficult to  see  where  the  functions  of  the  one  end  and  those  of  the 
other  begin.  And  it  would  be  scarcely  less  rash  to  regard  the 
two  great  tribunals,  the  Curia  Regis  and  Exchequer,  as  mere 
sessions  of  the  kuig*s  household  ministers,  undertaking  the 
administration  of  national  business  without  reference  to  the 
action  of  the  greater  council  of  the  kingdom.  The  historical 
development  of  the  system  is  obscure  in  the  extreme.  The 
Conqueror,  as  duke  of  Normandy,  had  no  doubt  a  high  court 
of  judicature  and  a  general  assembly  of  his  barons ;  Edward  the 
Confessor  had  his  national  witenagemot,  which  likewise  exercised 
the  functions  of  judicature;  he  also,  as  we  must  infer  fi-om 
Domesday,  had  a  centralised  system  of  finance,  a  treasury 
with  its  staff  of  keepers  and  assessors.  How  much  of  the  new 
administrative  machinery  was  imported  directly  from  Normandy, 
how  much  was  English,  how  much  derived  its  existence  from 
the  juxtaposition  of  the  two,  we  have  to  decide  on  conjecture 
rather  than  on  evidence ;  and  the  materials  for  answering  the 

>  *  Anno  xvi*^.  Teobnldos  Gantuariengis  Ardiiepisoopns  et  apostolicae  sedis 
legfttuB  tenuit  concilium  generale  apad  Londoniam  in  media  Quadra- 
gesima, ubi  rex  Stephanus  et  filius  buus  EastachiuB  et  Aogliae  prooeres 
interfuerunt,  totumque  illud  oonoiliom  novis  appellationibuB  infrendnit.' 
Hen.  Hunt.  fol.  226. 
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question,  which  concerns  still  wider  generalisations,  will  be  given 

further  on.     It  may  be  enough  here  to  note,  that  whereas  under 

William   the  Conqueror  and  William  Rufus  the  terra  Curm 

generally,  if  not  invariably,  refers  to  the  solenm  courts  held 

thrice  a  year  or  on  particular  summons,  at  which  all  tenants-in-- 

chief  were  supposed  to  attend  *,  from  the  reign  of  Henry  I  we       ^^^ 

have  distinct  traces  of  a  judicial  system,  a  supreme  court  of^tral 

justice,  called  the  Curia  Eeffis,  presided  over  by  the  king  or  admimatra- 
...  ,  .  .  1.1         1         11   1  •     1  •  •        1.1.    *io"  '^"^ 

justiciar,  and  contaming  other  judges  also  called  justiciars,  the  the  Peira  of 

chief  being  occasionally  distinguished  by  the  title  of  *  suramus,' 
<  magnus,'  or '  capitalis/  The  same  body  also  managed  the  assess- 
ment and  collection  of  the  revenue,  and  for  this  purpose  had  a 
separate  and  very  elaborate  organisation,  through  the  history 
of  which  the  character  of  their  judicial  work  is  chiefly  made 
intelligible ;  and  which  may  accordingly  be  stated  first. 

The  Exchequer*  of  the  Norman  kings  was  the  court  in  which  The  Ex- 
^     ^  ^  ^  chequer. 

the  whole  financial  business  of  the  country  was  transacted,  and 
as  the  whole  administration  of  justice,  and  even  the  military 
organisation,  was  dependent  upon  the  fiscal  officers,  the  whole 
framework  of  society  may  be  said  to  have  passed  annually  under 
its  review.  It  derived  its  name  from  the  chequered  cloth  which 
covered  the  table  at  which  the  accounts  were  taken',  a  name 


*  This  of  course  is  not  in  exact  agreement  with  Gneist*8  view.  He  holds 
that  only  the  great  magnates  ever  attended.  It  is  clear  however  that  on 
some  occasions  a  large  proportion  of  the  landowners  were  present  even  in  the 
Norman  reigns,  and  under  Henry  II  these  assemblies  are  distinctly  courts 
of  feudal  teuants-in -chief,  from  the  very  first  years  of  the  reign.  It  seems 
fax  more  probable  that  the  earlier  assemblies  were  constituted  on  the  same 
principle,  than  that  that  kin^  should  begin  his  reign  by  a  violent  innova- 
tion. Of  course,  as  a  rule,  only  the  great  barons  would  take  the  trouble  or 
be  at  the  cost  of  attending.  It  is  of  the  greatest  importance  in  all  our 
early  history  to  remember  that  attendance  at  courts  and  councils  was  not 
regarded  as  a  privilege,  but  as  a  burden ;  9uii  and  service  were  alike 
onerous. 

*  The  contemporaneous  authorities  on  the  Exchequer  are  the  Pipe  Rolls, 
and  the  Dialogus  de  Scaocario,  a  work  on  the  subject  written  by  Richard 
bishop  of  London  the  Treasurer,  who  was  son  of  Bishop  Nigel  the  Treasurer, 
and  great-nephew  of  the  justiciar  Roger  of  Sali-sbury.  Tlie  great  work  of 
Madox,  the  Hittory  of  the  Exchequer,  furnishes  an  enormous  amount  of 
illustrative  matter. 

*  Dialogus  de  Scaccario,  i.  i :  *  Pannus  . . .  niger  viigis  distincttts  distan- 
tibuB  a  se  virgis  vel  pedis  vel  palmae  eztentae  spatio.* 
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which  suggested  to  the  spectator  the  idea  of  a  game  at  chess 
between  the  receiver  and  the  payer,  the  treasurer  and  the  sheriff. 
_,_^As  this  name  never  occurs  before  the  reign  of  Henry  I*,  and  as  the 
tradition  of  the  court  preserved  the  remembrance  of  a  time  when 
the  business  which  took  place  in  it  was  transacted  *  ad  taleas,'  *  at 
the  tallies,'  it  seems  certain  that  the  date  of  complete  organisation 
should  be  referred  to  this  period^.  Under  the  Anglo-Saxon  kings 
we  may  presume  that  the  treasure  or  JiordwBS  under  the  manage- 
The  growth  ment  of  a  gerefa  or  h>ordere\  but  althoujrh  the  mention  of  such 

of  the  Ex-  «,         .  ,  ,...,.  ^  . 

chequer.       an  officer  IS  not  uncommon,  there  are  no  distmct  traces  of  courts 

^    of  account :  the  taxes  were  collected  by  the  sheriffis  and  other 

reeves,  and   the  treasure  was  preserved  in  the  palace :    some 

^  The  argamentfl  for  a  Norman  Exchequer  (eo  noimne)  existing  earlier 
than  the  English  are  of  no  account.  There  ia  no  genuine  mention  of  it 
before  the  reign  of  Henry  II.  The  supposed  mention  of  the  Exchequer 
of  Normandy  in  a  record  of  1061  fGneist,  Verwalt.  L  194)  is  a  mistake. 
But  the  subject  will  be  noticed  further  on. 

'  As  the  roll  of  31  Henry  I  is  still  in  existence,  it  seems  quite  justifiable 
to  regard  the  Exchequer  as  a  fully  developed  part  of  the  Norman  regime, 
although  a  great  deal  of  its  p>o1itical  and  constitutional  importance  belongs 
to  the  period  of  revival  under  Henry  IL 

'  The  word  occurs  in  the  laws  of  Athelstan,  'Gyninges  hordera  oththe 
ure  gerefena ; '  not  however  as  the  name  of  a  great  official.  The  author  of 
the  Dialog^  says  that  there  were  in  his  time  some  who  referred  the  insti- 
tution back  to  the  English  kings;  he  does  not  agree  with  this,  because 
there  is  no  mention  in  Domesday-book  of  the  *  blanch-ferm.*  Mr.  Stapleton 
however  in  the  preface  to  the  Rolls  of  the  Norman  Exchequer  points  out 
that  the  '  blanch  ferm '  has  its  origin  in  a  state  of  things  that  did  not  exist 
in  Normandy,  and  was  'consequent  upon  the  monetary  system  of  the 
Anglo-Saxons.'  The  argument  is  very  technical,  but  quite  conclusive. 
The  *ferm'  or  pecuniaiy  payment  made  by  the  sheriffii  was  said  to  be 
*  blanched,*  *  dealbatum,'  when  it  had  been  tested  by  fire,  weighed,  and  by 
additional  payment  brought  to  the  standard  of  the  royal  mint  at  Win- 
chester. There  was  no  such  fixed  standard  in  Normandy,  and  as  the 
blanch-ferm  was  an  integral  part  of  the  English  system,  it  is  clear  that  it 
could  not  have  been  derived  from  the  Norman.  Although  the  blanch- 
ferm  is  not  mentioned  in  Domesday,  the  ferm  is  in  many  places  described  as 
settled  in  King  Edward's  time.  This  seems  to  prove  the  existence  of 
a  central  department  of  finance  before  the  Conquest  from  which  the  pecu- 
liarities of  the  English  Exchequer  were  derived.  It  does  not  of  course 
follow  that  it  bore  the  name,  or  that  great  improvements  in  it  were  not 
effected  by  the  Norman  lawyers^  But  it  satisfactorily  disposes  of  the 
statements  of  Gneist  (Verwalt.  i.  194)  and  Brunner  (Schwui'gericht,  p.  150), 
that  the  court  of  Exchequer  was  bodily  imported  firom  Normandy.  The 
Sicilian  Exchequer,  also  quoted  as  an  argument  of  the  Korman  origin,  vras 
very  probably  organised  by  Master  Thomas  Brown,  the  English  minister  of 
King  Roger,  who  was,  after  his  return  to  his  nataU  »olumt  placed  in  the 
EngbKh  Exchequer  by  Henry  II.     Dialogus,  i.  6. 
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machinery  for  account  and  guardianship  must  be  inferred. 
Under  the  Conqueror  and  "William  E.ufu8  the  word  *  fiscus'  or 
'thesaurus'  is  commonly  used,  and  even  under  Henry  I  the 
word  *  scaccarium '  is  by  no  means  of  common  occurrence. 

The  officers  of  the  Exchequer  are  the  great  officers  of  the-Oftcwsof 
household ;  the  justiciar  who  is  the  president,  the  chancellor,  chequer, 
the  constable,  two  chamberlains,  the  marshal,  and  the  treasurer, 
with  such  other  great  and  experienced  counsellors  as  the  king 
directs  to  attend  for  the  public  service,  and  who  share  with  the 
others  the  title  of  Barons  of  the  Exchequer.  Amongst  these,  it 
not  identical  with  them,  are  the  justices  or  ordinary  judges  of 
the  Curia  Regis,  who  appear  to  be  called  indiscriminately  *  jus- 
titiarii '  and  *  barones  scaccarii.' 

Twice  a  year,  at  Easter  and  at  Michaelmas,  full  sessions  were  ges^ww  of 
held  in  the  palace  at  Westminster,  attended  by  all  the  barons,  chequer, 
with  their  clerks,  writers,  and  other  servants,  each  of  whom  had 
his  assigned  place  and  regular  duties.     Two  chambers  were  used 
for  the  transaction  of  business  :  the  upper  one,  or  exchequer  of 
account,  was  that  in  which  the  reports  were  received,  and  all  the 
l^al  negotiations  carried  on  and  recorded ;  and  the  lower  one, 
or  exchequer  of  receipt,  in  which  the  money  was  paid  down, 
weighed,  and  otherwise  tested*.     The  record  of  the  business 
was  preserved  in  three  great  rolls ;   one  kept  by  the  treasurer, 
another  by  the  chancellor,  and  a  third  by  an  officer  nominated 
by  the  king,  who  registered  the  matters  of  legal  and  special 
importance'.     The  rolls   of  the  treasurer  and  chancellor  were 
duplicates;    that  of  the  former  was  called  from  its  shape  the 
great  roll  of  the  Pipe,  and  that  of  the  latter  the  roll  of  th^ 
Chancery.     These  documents  are  mostly  still  in  existence.     The  The  rolls  of 
Pipe  Bolls  are  complete  from  the  second  year  of  Henry  II,  and  chequer, 
the  Chancellor's  rolls  nearly  so.     Of  the  preceding  period  only 
one  roll,  that  of  the  thirty-first  year  of  Henry  I,  is  preserved, 
and  this  with  Domesday-book  is  the  most  valuable  store  of  in-  ; 
formation  which  exists  for  the  administrative  history  of  the  age.  * 

The  financial  reports  were  made  to  the  barons  by  the  sheriffs  of 

*  Dialogos,  i.  a. 

'  Ibid.l  5,  6  ;  Select  Charters,  pp.  170,  175,  177,  181. 
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System  of     the  counties.  At  Easter  and  Michaelmas^  each  of  these  maffistrates 

aooount. 

produced  his  own  accounts,  and  paid  into  the  Exchequer  such 

an  instalment  or  proffer  as  he  could  afford,  retaining  in  hand 
sufficient  money  for  current  expenses.  In  token  of  receipt  a  tally 
was  made  ;  a  long  piece  of  wood  in  which  a  number  of  notches 
were  cut,  marking  the  pounds,  shillings,  and  pence  received; 
this  stick  was  then  split  down  the  middle,  each  half  contained 
exactly  the  same  number  of  notches,  and  no  alteration  could  of 
course  be  made  without  certain  detection^.  At  the  Michaelmas 
audit  these  tallies  were  produced,  and  the  remainder  of  the 
accounts  made  up.  If  the  sheriff  were  able  to  acquit  him- 
self entirely,  he  began  the  new  year  without  arrears;  if  not, 
a  running  account  was  kept  by  the  same  primitive  method, 
i^iculan  The  particulars  accounted  for  by  the  sheriffs  afford  us  a  complete 
0)^The  ferm  yiew  of  the  financial  condition  of  the  country.  The  first  item  is 
county.  the  *  firma  *  or  ferm  of  the  shire  '.  This  is  a  sort  of  composition 
for  all  the  profits  arising  to  the  king  from  his  ancient  claims  on 
the  land  and  from  the  judicial  proceedings  of  the  shire-moot : 
the  rent  of  detached  pieces  of  demesne  land,  the  remnants  of  the 
ancient  folkland ;  the  payments  due  from  corporate  bodies  and 
individuals  for  the  primitive  gifts,  the  offerings  made  in  kind,  or 
the  hospitality, — the /eorm-fultum, — which  the  kings  had  a  right 
to  exact  from  their  subjects,  and  which  were  before  the  time  of 
Domesday  generally  commuted  for  money ;  the  fines  or  a  portion 
of  the  fines  paid  in  the  ordinary  process  of  the  county  courts, 
and  other  small  miscellaneous  incidents.  These  had  been,  soon 
after  the  composition  of  Domesday,  estimated  at  a  fixed  sum, 
which  was  regarded  as  a  sort  of  rent  or  composition  at  which 
the  county  was  let  to  the  sheriff,  and  recorded  in  the  Rotulus 
Exactorius ;   for  this,  under  the  name  of  ferm,  he  answered 

^  DUJogus,  it  2  ;  Select  Charters,  pp.  204,  305. 

'  Madox,  Hint.  Exch.  p.  708.  The  fire  which  destroyed  the  old  Houses 
of  Parliament  is  said  to  have  originated  in  the  burning  of  the  old  Ex- 
chequer tallies. 

'  The  farm,  ferm,  or  firma,  the  rent  or  composition  for  the  ancient  feorm- 
fultum,  or  provision  payable  in  kind  to  the  Anglo-Saxon  kings.  The  history 
of  the  word  in  its  French  form  would  be  interesting.  The  use  of  the  word 
for  a  pecuniary  payment  is  traced  long  before  the  Norman  Conquest ; 
Stapleton,  i.  p.  xiv.    On  the  Rotulus  Exactorius,  see  Diaiogus,  i.  0.  18. 
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annually ;  if  his  receipts  were  in  excess,  he  retained  the  balance 
as  his  lawful  profit,  the  wages  of  his  service;  if  the  pro- 
ceeds fell  below  the  ferm,  he  had  to  pay  the  difference  from 
his  own  purse.  If  land  chargeable  with  these  sums  fell  out  Sources  aud 
of  cultivation,  he  was  excused  a  proportionate  amount  under  the  ferm. 
the  head  of  waste;  if  new  land  was  brought  under  tillage, 
he  had  to  account  for  the  profit  under  the  title  of  increment*. 
Before  rendering  this  account,  the  sheriff  discharged  the  king's 
debts  in  the  shire,  paid  the  royal  benefactions  to  religious 
houses,  provided  for  the  maintenance  of  stock  on  the  crown  lands, 
the  expenses  of  public  business,  the  cost  of  provisions  supplied 
to  the  court,  and  the  travelling  expenses  of  the  king  and  his 
visitors  incurred  within  his  district  ^.  The  payments  had  been 
long  made  in  kind,  and  even  in  the  reign  of  Henry  II  old  men 
remembered  the  com  and  cattle  brought  up  to  the  court  as  the 
tribute  of  various  shires  ^ ;  horses,  hounds,  and  hawks  were  still 
received  at  a  settled  valuation,  in  payment  of  debt  or  fine  ^ 

The  next  item  in  point  of  importance  is  the  Danegeld,  a  tax  (a)  The 
which  had  assumed  in  Norman  times  the  character  of  ordinary 
revenue,  and  which,  like  the  ferm,  was  compounded  for  by  the 
sheriff  at  a  fixed  sajo.  This  tax  had  been  increased  heavily  by 
William  the  Conqueror :  in  A.D.  1084  it  ^ad  been  trebled*;  six 
shillings  were  exacted  from  each  hide  of  land,  instead  of  two, 
the  usual  sum  raised  under  the  Anglo-Saxon  kings.  It  may  be 
reasonably  inferred  that  the  fixing  of  the  sum  of  the  Danegeld 
for  each  county  was  one  of  the  results  of  the  Domesday  Survey ; 
and  it  must  not  be  understood  that  the  sums  accounted  for 
under  this  head  afford  any  clue  to  the  extent  of  land  in  culti- 

^  Madoz,  pp.  325,  226.      *  DialoguB,  ii.  6 ;  Select  Charters,  pp.  212,  213. 

*  Dialcmis,  i.  7;  Select  Charters,  p.  185. 

*  £.  g.  Ivo  de  Heriz  pays  five  dextrarii,  destriers  or  war-horses,  that  he 
may  have  certain  lands  at  fee-fkrm  ;  Pipe  Roll  31  Henry  If  p.  7  :  Reginald 
de  Muscans  pays  onefugtUoTf  or  coursiiig-dog,  for  the  hke  privilege ;  ibid. 
35 :  William  de  Merlai,  a  palfrey ;  p.  36 :  Outi  de  LincolD,  a  hmidred 
'  Norriso '  hawks  and  a  hundred  gerftdcons ;  p.  1 1 1 .  The  fugator  seems  to 
have  been  worth  twenty  shillings,  p.  35 ;  a  hawk  409.,  p.  47 ;  a  destrier 
from  40«.  to  £20,  pp.  11,  85.  in  Domesday,  the  count  of  Meulan 
(Mellent)  receives  a  large  payment  in  honey  as  one  of  the  dues  of  the 
county.  Abundant  Ulastrations  of  this  may  be  found  both  in  Domesday 
and  in  the  Pipe  Rolls.  '  Chron.  Sax.  aj).  1083. 


Digitized  by 


Google 


382  Constitutional  History.  [chap. 

Exenptioiis  yation.     Monasteries  possessed  in  many  cases  immunity  from 

and  com-  , 

positions.  Danegcld ;  in  other  cases  they  had  special  commutations ;  a 
large  extent  of  land  frequently  '  defendit  se/  that  is,  was  held 
responsible,  or  rated,  as  one  hide ;  and  all  persons  employed 
in  the  king's  service  were  excepted  from  the  impost  The 
Danegeld  was  a  very  unpopular  tax,  probably  because  it  was 
the  plea  on  which  the  sheriffs  made  their  greatest  profit ;  and 
it  was  accordingly  made  a  point  among  the  concessions  won 
frt)m  Stephen  at  the  begiuning  of  his  reign.  It  was  abolished 
by  Henry  II,  who  however  taxed  the  land  in  much  the  same 
way  under  other  names ;  and  was  in  very  nearly  the  same  form 
reproduced  under  the  title  of  carucage  by  the  ministers  of 
Richard  I.     With  the  Danegeld  may  be  noticed  another  impost 

Theauxmttm  which  fell  in  the  time  of  Henry  I  on  the  towns  chiefly,  and 
which,  although  it  bore  the  feudal  name  of  auxilium  ^  or  aid,  and 
answers  to  the  later  tallage,  was  probably  the  tax  which  repre- 
sented in  the  case  of  the  towns  the  same  demand  as  in  the 
country  was  met  by  the  Danegeld.  It  seems,  like  the  Dane- 
geld, to  have  been  a  fixed  sum  payable  annually. 

(5)  Prooeeds      A  third  head  of  ordinary  or  ancient  national  revenue  com- 

of  the  crown,  prised  the  proceeds  of  the  pleas  of  the  crown;  the  fines  and 
other  profits  arising  from  the  trial  of  ofiences  which  had  been 
severed  from  the  ordinary  operation  of  the  shire  and  hundred, 
and  which,  although  tried  before  the  sheriff  in  his  character  as 
'  justice,  were,  so  far  as  the  fines  were  concerned,  made  to  contribute 
directly  to  the  income  of  the  king^   Of  these  the  most  important 

*  In  tbe  Pipe  Roll  of  31  Henry  I,  the  ftuxilinm  bnrgi  or  ciritatis  is  in 
every  case  a  round  sum,  vRr3ring  from  £3,  the  auxilium  of  Winchcombe,  to 
£120,  the  auxilium  of  London.  Be^ddes  these  auxUia  burgorum  there  are 
some  small  payments  in  Wilts  and  Berks  called  auxilium  comUaiu$,  and  in 
Surrey,  Essex,  and  Devon,  atixilium  militum.  If  these  are  not  arrears  from 
a  previous  year,  in  which  there  may  have  been  some  general  impost  of  the 
sort,  they  must  be  rep^arded  as  special  payments  belonging  to  those  counties. 
An  auxilium  de  militihut  is  mentioned  in  the  Liber  Niger,  i.  56,  where  it 
is  said  that  when  the  king  takes  an  auxilium  of  30f.,  the  knights  of  William 
of  Avranches,  in  Kent,  pay  only  I2«.;  if  he  takes  a  mark,  they  pay  8«. : 
this  seems  however  to  be  a  scutage.  The  auxilium  ricecomifw  wtm  a 
different  payment,  made  to  the  sheriff  for  his  services.  These  auzilia  must 
be  distinguished  from  the  three  feudal  aids. 

*  Above,  p.  187. 
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is  the  mtMrdrwn,  the  fine  payable,  as  has  been  already  stated, 
by  the  hundred  in  which  a  murder  has  taken  place  in  case  of  its 
failing  to  prove  the  slain  man  to  be  an  Englishman.  The  com- 
mixture of  the  populations  had  so  far  proceeded  in  the  time  of 
Henry  II  that  it  was  impossible  to  decide  the  question  of  nation- 
ality, and  all  murders  were  punished  alike  K  With  these  may 
be  mentioned  a  wide  class  of  amercements,  some  of  which  have 
their  origin  in  Anglo-Saxon  and  some  in  feudal  customs ;  of  the 
former  are  fines  for  non-appearance  in  the  hundred  and  shire 
courts,  and  of  the  latter  penalties  for  breach  of  forest  law. 

Under  the  head  of  feudal  income  *  come  all  the  items  aris-  (4)  Feudal 

income, 
ing  from  the  transfer  of  lands,  reliefs,  guardianship,  marriage, 

escheat,  and  other  incidents ;  the  sale  of  public  ofiices  included. 

This  was  of  course  a  large'  and  comparatively  permanent  source 

of  revenue.    The  arbitrary  sums  exacted  under  the  name  of  reliefs 

by  "William  Rufus  were  one  of  the  grievances  which  Henry  I 

in  his  coronation  charter  undertook  to  redress.     We  are  not 

able  to  discover  how  this  promise  was  fulfilled,  for  although  in 

the  reign  of  Henry  II  a  regular  arrangement  appears  to  be  in 

force  by  which  the  relief  of  the  knight's  fee  was  five  pounds,  and  B«lieft. 

that  of  the  barony  one  hundred,  the  corresponding  payments  in 

his  grandfather's  reign  are  not  to  be  brought  under  so  simple 

a  principle'.     It  is  however  probable   that  a  record  of  the 

number  of  knights'  fees  in  England  had  been  made  before  the 

death  of  Henry  I,  and  that  it  was  the  basis  of  the  computation 

adopted  by  his  grandson.     Before  this  was  done,  the  valuation, 

where  the  payment  was  not  altogether  arbitrary,  must  have 

been  made  according  to  the  record  of  the  hidage  preserved  in 

Domesday.     And  it  may  be  observed,  that  whilst  Henry  I  took, 

'  Dialogus,  i.  10 ;  Select  Charters,  p.  193.  The  payments  on  this  head 
are  very  yarious,  even  in  the  same  hundred ;  see  the  Boll  of  51  Henry  I, 
pp.  8,  9,  &c. 

•  The  five  marks  of  feudal  tenure  (1)  hereditary  succession,  (1)  reliefs, 
(3)  wardship  and  marriage  (4)  aida,  and  (5)  escheats,  all  receive  abundant 
illustration  from  the  Boll  of  31  Henry  I. 

*  Madox,  Hist.  Exch.  p.  316  sq. :  e.  g.  under  Henry  H  Hugh  de  Chaucumb 
pays  £30  for  a  relief  for  six  knights'  fees.  But  the  sums  continue  to  vary 
occasionally  until  settled  by  Magna  Carta,  which  refers  to  the  system 
mentioned  above,  as  the  antiquum  rdevium :  and  the  Dialogus  describes  the 
relief  of  a  baron  as  matter  of  special  arrangement  with  the  king :  lib.  ii.  c.  10. 
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as  an  aid  for  the  marriage  of  his  daughter,  three  shillings  on 
each  hide  \  Heniy  II,  on  a  like  occasion,  took  one  mark  on  the 
knight's  fee^  Whatever  was  the  hasis  of  rating,  all  the 
feudal  incidents  would  he  accounted  for  in  the  same  way. 
Henry  I  may  have  taken  an  aid  on  the  occasion  of  his  son's 
knighthood,  as  he  did  on  his  daughter's  marriage,  but  of  this 
there  is  no  record.  The  Pipe  Roll  of  the  thirty-first  year  of  his 
reign  contains  several  notices  of  sums  paid  for  permission  to 
determine  suits  connected  with  land,  by  covenant  or  by  trial 
by  battle  ;  for  leave  to  marry,  to  avoid  answering  the  claim  of 
another  claimant,  for  cancelling  agreements  of  exchange,  and  for 
other  liberties  which  betray  the  existence  of  a  good  deal  of  legal 
oppression. 

The  forest  law,  which,  heavy  as  it  was  under  Wiljiam  the 
Conqueror,  seems  to  have  reached  the  extreme  of  severity  and 
cruelty  under  Henry  I,  was  also  made  a  source  of  revenue. 
The  fines  exacted  by  the  justices  under  this  system  form  a  con- 
siderable item  in  the  accounts. 

Among  the  great  offices  of  the  household  which  appear  from 
the  Pipe  Roll  to  have  been  saleable  are  those  of  dapifer,  marshal, 
and  chancellor.  The  last-mentioned  officer  in  a.d.  1130  owes 
£3006  i3«.  4d,  for  the  great  seal' ;  the  office  of  treasurer  was 
bought  by  Bishop  Nigel  for  his  son  for  X400  *,  Inferior  places 
in  the  legal  staff  are  also  sold.  In  Norfolk,  Benjamin  pays 
£4  5«.  to  be  allowed  to  keep  the  pleas  of  the  crown  ^;  in 
Northumberland,  Uhtred  son  of  Waltheof  makes  a  payment 
for  the  grant  of  sac  and  soc,  and  a  similar  transaction  is  re- 
corded in  Suffolk  ^ ;  John  the  Marshal  pays  forty  marks  for  a 
mastership  in  the  king^s  court,  Humfrey  Bohon  four  hundred 
marks  to  be  dapifer  regis  ^ ;  Richard  Fitz-Alured  pays  fifteen 
marks  that  he  may  sit  with  Ralph  Basset  on  the  king's  pleas 
in  Buckinghamshire^.  At  the  same  time  the  officers  of  the 
ancient  courts  are  found  purchasing  relief  from  their  respon- 

>  Hen.  Hunt  fol.  317.  •  Madox,  Hist.  Excb.  p.  398. 

*  Roll  31  Henry  I,  p.  140.  *  Hist.  Eliens.,  Ang.  Sao.  i  627. 
»  Roll  31  Henry  I,  p.  91.  •  Ibid.  pp.  36.  98. 

^  Ibid.  p.  18.    Adiin  de  Port  payi  £9  to  be  dajpSifer.  Ibid. 

*  Ibid.  p.  loi. 
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abilities;  the  judices  and  juratores  of  Yorkshire  pay  £100 
that  they  may  be  jadges  and  jurors  no  longer,  anxious  no 
doubt  to  avoid  the  heavy  fines  exacted  from  them  either  for 
non-attendance  or  for  other  neglect  of  duty  \ 

The  sum  accounted  for  in  the  single  Pipe  Roll  of  the  reign  Gnti 
of  Henry  I,  including  all  the  debts  and  other  gross  receipts,  the  revenue, 
is  not  less  than  £66,000  for  the  year.  The  exhaustive  and 
orderly  character  of  the  roll  is  in  marked  contrast  with  the 
very  scanty  details  of  the  similar  accounts  at  the  beginning  of 
Henry  II's  reign,  when  the  whole  sum  accounted  for  is  not 
more  than  £22,000  :  and  this  fully  confirms  the  statements  of 
the  historians  and  of  the  writer  of  the  Dialogus  de  Scaccario, 
as  to  the  ruinous  state  into  which  the  machinery  of  govern- 
ment had  fallen  under  Stephen. 

But  it  is  not  only  in  the  department  of  finance  that  System  of 
this  most  important  record  illustrates  constitutional  history, 
and  we  must  refer  to  it  again  in  examining  the  framework 
of  the  Norman  judicature.  Before  doing  this  it  will  be  ne- 
cessary to  recur  to  ihe  Domesday  Survey,  which  was  not  only 
the  general  record  of  the  royal  revenue,  but  the  rate-book  of 
valuation  of  all  the  land  in  the  kingdom.  The  formation  of 
this  record  afforded  a  precedent  for  a  rating  system  which 
was  of  no  small  importance  in  its  bearing  on  later  history :  and 
it  is  not  a  little  singular  that  a  measure  taken  by  the  Con- 
queror, in  order  to  fix  and  make  available  to  the  utmost  his 
hold  upon  the  country,  should  be  the  first  step  in  a  continuous 
process  by  which  the  nation  arrived  ultimately  at  the  power 
of  taxing  itself,  and  thus  controlling  the  whole  framework  of 
the  constitution  and  the  whole  policy  of  government. 

The  Domesday  Survey  was  taken  by  officers  appointed  by  The  Jkmea- 
the  king,  who  visited  the  several  counties,  and  called  before  '*^^^^* 
them  all  those  persons  of  whom  in  ordinary  times  the  county 
court  was  composed.  Tradition  recorded  that,  when  the  Con- 
queror wished  to  confirm  the  national  laws,  in  order  to  obtain 
a  true  report  of  those  laws  he  summoned  to  his  court  twelve 
elected  representatives  of  each  shire  to  declare  upon  oath  the 

»  Roll  31  Henry  I,  p.  34. 
CC 
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ancient  lawful  customs^.    A  similar  plan  was  now  adopted. 

TheDoBiM-  The  king^s  barons  exacted  an  oath  from  the  sheriff  and  all 
the  barons  and  Norman  landholders  of  the  shire ;  every  hundred 
appeared  also  by  sworn  representatives,  and  from  each  township 

TiJ^by  the  priest,  the  reeve,  and  six  villeins  or  ceorls*.  On  the  de- 
position or  verdict  of  these  jurors  was  drawn  up  the  report 
of  the  name  of  each  manor  or  township,  and  its  present  and 
late  holder;  its  extent  in  hides,  the  number  of  ploughs  for 
which  it  fumbhed  work;  the  number  of  homagers,  ceorls  or 
villeins,  cotters,  and  serfs ;  how  many  freemen,  how  many  soke- 
men;  the  extent  of  wood,  meadow,  and  pasture;  the  number 
of  mills  and  fisheries ;  the  increase  and  decrease  since  King 
Edward's  time;  the  several  and  collective  values  of  every 
holding.  By  this  report  an  exhaustive  register  of  the  land  and 
its  capabilities  was  formed,  which  was  never  entirely  superseded  ; 
for  although  the  feudal  taxation  was,  within  a  century  after, 

Apenuuieiitbased  on  the  knight's  fee  instead  of  the  hide,  much  of  the 
general  taxation  continued  to  be  assessed  on  the  hide,  and,  the 
number  of  hides  which  the  knight's  fee  contained  being  known, 
the  number  of  knights'  fees  in  any  particular  holding  could  be 
easily  discovered.  Ranulf  Flambard,  as  Ordericus  Vitalis  informs 
us,  attempted  to  reduce  the  number  of  acres  contained  in  the  hide 
from  the  English  to  the  Norman  computation,  and  if  he  had  suc- 
ceeded the  measure  would  have  compelled  a  new  assessment ' ; 
but  as  Domesday  continued  to  be  the  ultimate  authority  for  the 
rating  of  the  country,  the  attempt,  if  it  were  ever  made,  must  be 
understood  to  have  failed.     But  the  changes  in  the  ownership 

^  Hoveden,  ii.  918  ;  Select  Chartera,  p.  78. 

'  'Hie  subscribitor  inqaisitio  terranim,  qao  mode  barones  regis  in- 
qnirant,  videlicet  per  sacramentum  yioecomitis  scirae  et  omnium  biaonam 
et  eomm  Francigenaram,  et  totios  centuriatns,  presbyteri,  praepoeiti, 
vi.  yillanorum  uniuBOUjasqae  vIUib.  Deinde  quomodo  vocatur  manaio ;  quit 
tenuit  earn  tempore  regis  Eadwardl,  quia  mode  tenet,  quot  hidae,  quot 
camicatae  in  dominio,  quot  hominum ;  quot  villani,  quot  ootarii,  quot 
Bern ;  quot  liberi  homines,  quot  soohemanni ;  quantum  silvae,  quantum 


prati,  quot  pascuorum,  quot  molendina,  quot  piscinae ;  quantum  est  ad- 
ditum  vel  ablatum ;  quantum  yalebat  totuiu  simul.  et  quantum  mode ; 
quantum  ibi  quisque  liber  homo  yel  soohemannus  habuit  vel  habet.    Hoc 


totum  triplidter,  scilicet  tempore  regis  Aedwardi  et  quando  rex  Willelmus 
dedit,  et  quomodo  sit  mode  ;  et  si  potest  plus  haberi  quam  babeatur.'  Ely 
Domesday,  Dom.  ill.  497.  Henry  of  Huntingdon  gives  the  commissioners 
the  title  of  juititiarii ;  fd.  aia.  '  Sm  above,  pp.  298,  30a,  348. 
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of  land,  the  formation  of  new  forests,  and  the  bringing  of  old 
wastes  into  cultivation,  must  have  made  it  difficult  to  secure  a 
fair  apportionment  of  taxation ;  and  this  compelled  on  the  part  Oboutti  of 
of  the  exchequer  proceedings  which  we  find  in  close  connexion  of  the  Bx- 
with  the  provincial  administration  of  justice.     It  is  unnecessary  mUoSTum 
here  to  anticipate  in  detail  what  must  be  repeated  under  the™^* 
head  of  judicature :  it  is  enough  to  remark  that,  as  early  as  the 
reign  of  William  Rufus,  questions  of  assessment  were  referred 
by  the  crown  to  the  report  of  the  county  court,  and  that  in  the 
reign  of  Henry  I  the  assessment  and  levying  of  taxation  seems 
to  have  formed  one  portion  of  the  duty  of  the  justices,  who, 
with  the  functions  if  not  with  the  name  of  itinerant  judges, 
transacted  the  local  business  of  the  Exchequer  in  each  shire  \ 

127.  So  intimate  is  the  connexion  of  judicature  with  finance  Bpjaijuttioe 
under  the  Norman  kings,  that  we  scarcely  need  the  comments  mStoo  of  ^ 
of  the  historians  to  guide  us  to  the  conclusion,  that  it  was'*'^*^"*' 
mainly  for  the  sake  of  the  profits  that  justice  was  administered 
at  all.     Such  no  doubt  was  the  principle  upon  which  Ranulf 
Flambard  and  his  master  acted.     A  deeper  and  more  states- 
manlike  view  probably  influenced    Henry  I    and    his    great 
minister — ^the  belief  that  a  nation  in  which  justice  is  done  ia-. 
safer  and  more  contented,  and  presents  therefore  an   easier 
and  richer  body  to  be  taxed.     But  there  is  no  reason  to  suppose 
that  Henry  acted  on  any  higher  motive :  the  value  of  justice 
depended  in  his  eyes  very  much  on  the  amount  of  treasure 
with  which  it  supplied  him;  and  accordingly  there  is  not  a 
single  fiscal  or  judicial  measure  of  his  reign  by  which  light 
is  not  thrown  both  on  the  Curia  Regis  and  on  the  Exchequer. 

The  Curia  R^is,  the  supreme  tribunal  of  judicature,  of  which  The  Cmm 
the  Exchequer  was  the  financial  department  or  session,  was,jikudai 
as  has  been  stated  already,  the  court  of  the  king  sitting  to 
administer  justice  with  the  advice  of  his  counsellors^;  those 

*  See  below,  p.  390, 

*  That  William  the  Ckmqaeror  heard  oanses  in  person  we  know  from 
Lanfranc'i  words  in  a  letter  (£p.  ip)  addressed  to  Her!^  bishop  of 
Klmham  :  *  Bex  .  .  .  praecepitut  qaenmonia  decler^oisabbatifl  Balduim . . . 
sopita  remaneret,  quo  ad  usque  ipsemet  ipsam  oansam  audiret  vel  a  me  .  .  . 
aadiri  praeoiperet.'  Down  to  the  reign  of  John  the  kings  oocadonallj 
administered  jostice  in  person  ;  Henry  II  yeiy  frequently. 


c  c  a 
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counsellors  being,  in  the  widest  acceptation,  the  whole  body  of 

^  tenants-in-chie^  but  in  the  more  limited  usage,  the  great  oflBcers 

Thfithne     of  ihe  household  and  specially  appointed  judges.    The  great 

oonrte.         gatherings  of  the  national  council  may  be  regarded  as  full 

sessions  of  the  Curia  Hegis,  or  the  Curia  Regis  as  a  perpetual 

committee  of  the  national  council,  but  there  is  no  evidence 

to  prove  that  the  supreme  judicature  so  originated.     In  the 

more  general  meetings,  as  at  the  three  annual  pkcita,  the  king 

wore  his  crown,  and  consulted,  or  made  a  show  of  consulting,  his 

vassals  on  all  matters  of  state.     The  courts  in  the  king's  absence 

^-^were  presided  over  by  the  chief  or  great  justiciar,  acting  '  ex 

praecepto  regis '  or  '  vice  sua ';  '  in  meo  loco,'  as  the  Conqueror 

Jnitioei  of    expressed  it  ^.     The  other  persons  who  bear  the  title  of  justiciar, 

the  ordinary  members,  as  they  may  be  called,  of  the  court,  were 

"Z^  the  same  as  those  of  the  Exchequer ;   the  same  persons  who 

acted  as  barons  in  the  latter  acted  as  justices  in  the  former ; 

the  fines  paid  or  remitted  in  the  Curia  were  recorded  in  the 

Exchequer,  and  the  writ  that  was  issued  in  the  one  chamber 

was  treated  by  the  other  as  being,  what  it  was  truly,  its  own 

Pkoeoftho  act     The  great  officers  of  the  household  seem  to  have  acted 
oDioen  (M       ^  ^^ 

J^^ouie-  in  the  business  of  the  Curia  B«gis,  simply  however  as  justices ; 
we  have  no  record  that  apportions  to  them  the  definite  seats 
or  functions  which  they  held  in  the  Exchequer;  accordingly 

*  Gneist's  conolusions  on  the  character  of  the  supreme  judicature  of  the 
Norman  reigns  are  as  follows : — Under  the  name  of  the  Curia  Regis  is 
to  be  understood  the  t>ersonAl  judicature  of  the  king :  the  Curi*  Regis 
does  not  consist  of  the  entire  community  of  tenants-in-chief,  for  as  yet 
they  formed  no  distinct  body  or  corporation ;  nor  of  a  definite  number 
of  great  vassals,  for  there  was  as  yet  no  legal  line  drawn  between  great 
vassals  and  small ;  nor  of  a  definite  number  of  great  ofiBeials,  for  the  great 
officials  were  not  so  constituted  as  to  form  a  court  of  peers :  the  justioe 
of  the  Curia,  which  was  not  administered  by  the  king  himself,  was  ad- 
ministered by  special  commissions,  not  by  a  standing  body  of  judges,  or 
by  the  barons  of  the  Exchequer.  Yerwalt.  i.  331,  241-743.  This  is  an 
extreme  view,  and  in  harmony  with  the  general  idea  held  by  this  great 

C'st  of  the  absolute  despotism  of  the  Norman  sovereigns.  On  the  other 
d,  it  cannot  be  denied  that  the  general  tendency  of  English  writes 
has  been  to  ascribe  to  the  legal  institutions  of  the  period  greater  solidity 
and  definiteness  than  they  can  be  proved  to  have  possessed^  The  view 
which  I  have  tried  to  indicate  in  the  text  and  in  the  Select  Charters, 
regarding  the  period  as  one  of  transition,  in  which  routfaie  was  gradually 
homing  a  check  on  despotic  authority,  will  probably  not  oomsMnd  itsdf 
to  the  maintainers  of  either  view. 
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when  we  find  tbe  chancellor  or  chamberlain  sitting  in  judgment, 
we  are  not  to  suppose  that  the  cause  on  which  he  decides  is 
one  belonging  specially  to  the  chancery  or  the  chamber ;  he  is 
simply  a  member  of  the  king's  judicial  court. 

The  number  of  persons  who  filled  the  office  of  justice  or  The  Dumber 
baron  of  the  Exchequer  during  the  Norman  reigns  was  not  yery  g^iaU.  ^'^ 
large,  nor  are  the  relations  of  the  members  of  the  court  to  one  N> 
another  very  well   defined;   it  is  even  possible  that  a  close 
examination  of  existing  records  would  show  that  all  the  officers 
who  discharged  judicial  functions  were  members,  under  some 
other  title,  of  the  king's  household.     Boger  of  Salisbury  bore 
the  name  of  ' justitiarius '  from  the  year  1107  to  his  death; 
but  there  are  several  other  justices  ^,  mentioned  both  in  records 
and   by  the  historians,  whose  position  seems  to   be  scarcely 
inferior  to  his*.     Balph  Basset  appears  early  in  the  reign  of  J»«ttoes 
Henry  I  as  a  very  influential  judge' ;  his  son  Richard  is  cfJled  Heniy  L 
by   Ordericus    Yitalis   and    Henry  of  Huntingdon    'capitalis 
justitiarius  ^'  even  during  the  life  of  Bishop  Boger ;  and  Geoffirey 
de  Clinton,  who  was  the  king's  chamberlain  or  treasurer,  held 

^  Besides  the  question  of  the  chief  jostioiAnhip,  treated  above^  the  title 
of  jostitia,  or  justitiarius,  has  obscurities  of  its  own.  {i)  It  is  often  used 
in  a  very  general  way,  in  the  salutations  prefixed  to  cnarters,  '  ooinitibus 
et  baronibus  et  justitiariis  et  viceoomitibus ;  *  in  which  it  seems  to  include, 
as  it  did  in  France,  all  landowners  who  possess  courts  of  their  own,  or 
are  qualified  to  act  as  judice»  in  the  shire-moot.  See  Henry  I*s  charter  to 
Lonaon,  Stephen's  charter,  and  the  Leges  Henrid  I,  f  29 ;  Select  Charters, 
pp.  loa,  103,  113.  (a)  It  belongs  to  the  sheriflEs,  who  are  called  by  John 
of  Salisbury  (Polycr.  v.  15,  16)  jugtUiae  errantea^  and  to  whom  the  name 
judUia  in  the  so-called  Laws  of  Edward  the  Confessor  seems  to  belong.  It 
is  probable  that  whilst  the  sheriff,  in  his  character  of  sheriff,  was  competent 
to  direct  the  customary  business  of  the  court,  it  was  in  that  of  jtuiUia  that 
he  transacted  special  business  under  the  king's  writ.  Bracton,  lib.  iii.  c.  35 
(ed.  1640,  f.  154).  (3)  It  is  specially  ^iven  to  officers  of  the  king's  court, 
e.  g.  to  Miles  of  Gloucester,  *  baroni  et  justitiario  meo*  (Charter  of  Stephen, 
Madoz,  Hist.  Exch.  p.  ^35) ;  in  which  sense  it  seems  to  proye  that  his  position 
was  one  of  judicial  authority  as  well  as  nunisterial.  (4)  To  the  chief  justice. 
Henry  of  Huntingdon  gives  the  name  to  the  commissioners  of  the  Damear- 
day  Sanrey,  fol.  aia,  who  are  called  harone$  in  the  Survey  itself;  see  above, 
p.  386. 

>  See  the  remarks  on  the  development  of  the  chief  justiciarship,  above, 
p.  346.  Henry  I  teUs  Anselm  that  he  has  ordered  the  justiciars  to  act  by 
his  advice.    (Epp.  Ans.  iv.  93.) 

'  Ord.  Yit.  VI.  10,  xi.  a ;  Chron.  Abingdon,  ii.  170. 

*  Ord.  Yit.  xiii  36;  Hen.  Hunt  de  Cont.  Mundi;  Ang.  Sac.  il  701. 
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• 
pleas  in  A.D,  1 130  over  all  England  \  The  Pipe  Boll  of  that  year 

furnishes  us  with  the  names  of  other  justices :  pleas  were  held 

not  only  by  the  two  Bassets  and  Gfeoflfrey  de  Clinton,  but  by 

William  of  Albini  the  Butler,  Eustace  Fitz-John  and  Walter 

Espec,  Miles  of  Qlouoester  the  Constable,  Pain  Fitz-John,  Robert 

Arundel,  and  Walkelin  Yisdeloup  \     Other  names  may  perhaps 

be  found  in  the  charters  of  Henry  I  and  Stephen.    The  capitalis 

justitia  however  seems  to  be  the  only  one  of  the  body  to  whom 

a  determinate  position  as  the  king's  representative  is  assigned 

in  formal  documents  ^ 

J2»»cterof      The  Curia  Regis,  in  this  aspect,  was  the  machinery  through 

K««i»-  which  the  judicial  power  of  the  crown  was  exercised  in  that 

wide  sphere  of  legal  business  on  which,  in  its  now  complicated 

relations,  it  was  brought  to  bear.  That  business  consisted  laigely 

of  causes  in  which  the  king's  interest  was  concerned,  or  which 

were  brought  up  by  way  of  appeal  when  the  powers  of  the 

"^    popular  courts  had  been  exhausted  or  had  failed  to  do  justice*. 

It  inherits     In  these  particulars  it  succeeded  to  the  royal  jurisdiction  of  the 

^^the^    Anglo-Saxon  kings.    It  was  also  a  tribunal  of  primary  resort  in 

^^^  an?  cases  of  disputes  between  the  tenants-in-chief  of  the  crown,  a 

ft!Sm^^     feudal  court  in  which  were  arranged  the  quarrels  of  the  Norman 

lords,  who  were  too  strong  to  submit  to  the  simple  justice  of 

the  shire  and  hundred  ^.     It  was  however  more  than  this :  the 

*  See  Mon.  Angl.  vi.  3i8.    Pipe  Roll  31  Hen.  I.  »  Ibid. 

*  See  the  charter  of  Henry  I  to  the  canons  of  Trinity,  Aldgate :  *  Et  pro- 
hibeo  super  forisikcturam  meam  quod  non  ponantur  in  placitum  de  aliqtio 
tenemento  nisi  coram  me  yel  capital!  justitia  meo.'    Foed.  i.  i  a. 

*  The  Pipe  Roll  of  Henry  I  does  not  expressly  mention  the  jurisdiction 
of  the  Curia  Regis,  but  it  is  probable  that  most  of  the  entries  *  pro  recto 
terrae  suae*  and  the  like  refer  to  suits  in  which  a  writ  has  been  obtained 
from  tbe  court.  Cases  in  the  King's  court  during  the  reign  of  Heniy  I 
will  be  found  in  the  Chronicle  of  Battle,  p*  51 ;  in  the  Chronicle  of  Abing- 
don, ii.  182 ;  in  the  Cartulary  of  Gloucester,  i.  236;  in  Elmbam,  ed.  Hara- 
wick,  pp.  355,  36a,  366,  38a.  '  Ric.  de  RuUos  debet  i.  marcam  auri  nt  juste 
tractetur  in  curia  domini  sui ; '  Pipe  Roll.  p.  143.  '  Walterus  Maltravers 
reddit  computum  de  ao  mards  argent!  ut  rex  juvet  eum  versus  Pagannm 
Filium  Johannis ;  *  Ibid.  p.  1 24.  *  Burgenses  de  Gloecestra  debent  30  maroas 
argent!  si  possent  recuperare  pecuniam  suam  per  justitiam  regis,  quae  ablata 
fuit  eis  in  Hibemia; '  Ibid.  p.  77. 

'  *  Et  si  amodo  exsui^t  placitum  de  divisione  terrarum,  si  est  inter 
barones  meos  dominioos,  tractetur  placitum  in  curia  mea ;  et,  si  est  inter 
vavassores  duorum  duminorum,  tractetur  in  oomitatu.'  Writ  of  Henry  I; 
Select  Charters,  p.  99.    Such  a  trial  is  described  in  a  charter  of  Henry  I 
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andent  customary  process  of  the  local  courts,  with  that  strict  itsgfowing 
mamtenance  of  formalities  and  that  incapacity  for  regarding  Maret^^ 
equitable  considerations  which  seems  inseparable  from  the  idea  of  ^  ^^i*^* 
compurgation  and  ordeal,  was  now  becoming  antiquated.     As  a 
special  favour,  suits  were  brought  up  frt>m  the  view  of  the  pro- 
vincial courts  to  be  decided  by  such  new  methods  as  the  wisdom 
of  the  king  and  his  counsellors  might  invent ;  and  from  the 
Curia  Regis  issued  the  writs  which  directed  inquiry  and  recog-^ 
nition  of  rights  as  to  land,  the  obligations  of  tenure,  the  legiti-. 
macy  of  heirs,  and  the  enforcement  of  local  justice  \     These  Byitem  of 
write,  although  not  absolutely  uuknown  in  England  before  the 
Conquest,  were  derived  no  doubt  in  their  Norman  form  from 
the  process  of  the  Karolingian  lawyers ;  they  were  the  ezpe-  "^"^^^  <vMno- 
dients  by  which  the  'jus  honorarium'  of  the  king,  as  fountain 
of  justice,  was  enabled  to  remedy  the  defects  of  the  '  jus  civile ' 
or  '  commune,'  the  customary  proceedings  of  the  local  moots  ^ 

The  Curia  Ee^  had  criminal  jurisdiction  also,  as  Ralph  Basset  Criminid 
proved  when  he  hanged  forty-four  thieves  at  Hundehoge'.    It 
was  in  fact  a  supreme  court  of  justice,  both  of  appeal  and,  where 
leave  was  obtained,  of  primary  recourse. 

But  it  was  also  a  ministry  of  justice,  before  which  the  whole  Beview  of 
judicial  action  of  the  country  passed  in  review.     This  was  done  ^[i^Sture. 
partly  by  the  Court  of  Exchequer,  in  which,  as  we  have  seen, 
the  sheriffs  annually  rendered  their  accounts  ;  but  partly  also  by 
direct  inspection.     The  provincial  judicature  was  brought  into 
immediate  connexion  with  the  central  judicature  by  journeys  of^ 
the  king's  judges.     We  have  seen  traces  of  this  arrangement  as 
early  as  the  time  of  Alfred,  who  may  have  been  acquainted  with 
the  system  in  use  under  the  Frank  emperors  \   Edgar  and  Canute 
had  themselves  made  judicial  circuits ;  the  Conqueror's  choice 
of  the  three  great  cities  of  the  south  of  England  for  his  annual 
placita  brought  the  sense  of  royal  justice  home  to  the  country  at 

in  the  Cartulary  of  Glouoeeter,  i.  236  :  and  see  the  trial  of  the  bishop  of 
Durham;  below,  p.  440. 

^  Writs  of  these  kinds  will  be  found  in  great  numbers  in  most  monastic 
cartularies :  e.  g.  Chron.  Abingdon,  ii.  9a,  93,  84,  85. 

*  On  the  connexion  of  the  Norman  and  JBhiglish  Brevia  with  the  Frankish 
Indiculi,  see  Brunner,  Sohwurgerioht,  pp.  76-84;  and  below,  Chtap,  XII. 

'  Chron.  Sax.  A.D.  1 134.  *  See  above,  p.  183. 
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Circuits  of    large.    But  Henry  I  went  a  step  further.   He  sent  the  officers  of 
^    '     ^**,  the  Exchequer  through  the  country  to  assess  the  revenue  ^ ;  and 
_^4uring  his  reign  the  whole  kingdom  was  yisited  by  justices,  officers 
of  the  Curia  Regis,  not  perhaps  with  the  systematic  regularity 
enforced  by  his  grandson,  but  with  sufficient  order  to  prove  that 
he  saw  and  satisfied  the  want  of  such  an  expedient.    In  a.d.  i  130 
Geoffirey  de  Clinton,  the  chamberlain,  had  lately  yieited  seventeen 
out  of  the  thirty-four  counties  of  which  the  accounts  are  preserved; 
Jtalph  Basset  had  visited  seven ;  Bichard  Basset  five ;  Eustace 
Fitz-John  and  Walter  Espec  had  held  pleas  in  the  northern 
counties ;  Miles  of  Gloucester  and  Pain  Fitz-John  in  the  west- 
midland  and  the  Welsh  March;  William  of  Albini,  Bobert 
Arundel  and  others,  in  the  forests  and  in  the  south-western  coun- 
Action  oTthe  ties.      It  is  probable  that  this  was  by  no  means  an  exceptional 
the  country,  measure :  in  a.d.  i  124  we  find  Balpn  Basset,  as  has  been  fre- 
oourts.         quently  mentioned,  holding  a  court  in  Leicestershire  ;  Ordericus 
Yitalis  gives  an  account  of  a  trial  held  before  him  in  the  county 
court  of  Huntingdonshire  in  a.d.  iii5oriii6^     A  measure 
dictated  still  more  distinctly  by  this  policy  may  be  traced  in  the 
list  of  sberifEs  for  a j>.  1 1 30.    Bichard  Basset  and  Aubrey  de  Yere, 
a  judge  and  a  royal  chamberlain,  act  as  joint  sherifis  in  no  less 
than  eleven  counties  :  Geoffi-ey  de  Clinton,  Miles  of  Gloucester, 
William  of  Pont  TArche  the  Treasurer,  are  also  sheriff  as  weU 
as  justices  of  the  king^s  court.    That  such  a  system  was  open  to 
Jh©  "JS^  much  abuse  is  self-evident ;  these  officers  sitting  as  judges  and 
by  the         barons  in  the  Exchequer  actually  audited  the  accounts  which 
they  presented  as  sheriff;   but  tiiey  were  under  the  strong 
control  of  the  king  and  Bishop  Boger ;  and  although  there  were 
scandals  no  doubt,  such  as  that  for  which  Geoffirey  de  Clinton 
was  tried  in  this  very  year  ',  the  important  fact  remains  that  by 
these  means  the  king  and  justiciar  kept  in  their  hands  the  reins 

^  The  great  fiscal  iter  of  Heniy  Fi  reign  is  mentioned  in  the  Dialogos 
de  Scaooario,  i.  0.  7  :  in  it  the  fenns  of  the  counties  were  fixed. 

'  ^  Radolfo  antem  Basset  sedente  pro  tribunali,  congregatis  etiam  pro- 
vinoialibiis  univerais  apud  Huntedoniam,  at  mos  est  in  Anglia.'  Ord. 
Vit.  vi.  10.  Balph  may  have  been  sheriff  of  Huntingdonshire  at  the  time, 
but  he  was  in  attendance  on  the  queen,  and  seems  to  haye  acted  on  the 
same  business  in  London  shortly  after.  *  See  above,  p.  37a. 
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of  the  entire  judicial  administration.    The  justices  whilst  em-^ 

ployed  in  provincial  work  sat  in  the  shire-moot ;  and  this  usage 

of  Henry  I,  with  the  series  of  similar  measures  initiated  by 

HeniyH,  forms  the  link  between  the  old  and  new  organisations 

of  the  country,  by  which  that  concentration  of  local  machinecy^ 

was  produced,  out  of  which  the  representative  system  aroseP^- 

The  parliament  of  the  thirteenth  century  was  the  concentration 

of  local  representation  in  and  witii  the  national  council     It  was  BtM  toward 

aelf'gOTWD- 
no  small  step  in  that  direction  when  the  action  of  the  Curia  meDt. 

Regis  was  brought  into  direct  connexion  with  that  of  the  shire- 
moot.    The  Norman  curia  met  the  Anglo-Saxon  gemot  in  th^,^^ — 
Tisitations  of  the  itinerant  justices. 

128.  We  thus  come  to  the  constitution  of  the  shire-moot.  In  The  ooonty 
a  former  chapter  the  history  of  this  institution*  has  been  traced 
up  to  and  past  the  date  of  the  Conquest ;  and-  it  has  already 
been  shown  how  in  the  inquest  which  preceded  the  Domesday 
Survey,  as  well  as  in  the  production  of  the  record  of  Edward's 
laws,  the  means  of  gaining  information  which  it  afiforded  were 
utilised.  The  existence  of  the  shire-moot  through  the  reigns  of 
the  Conqueror  ^  and  William  Bufus  is  proved  by  the  existence 
of  writs  addressed,  as  in  the  preceding  reigns,  to  the  sheriffs  and 
other  leading  members  ^  There  is  in  existence  a  writ  directed 
by  William  Bufus  to  the  sheriff  of  Northamptonshire  ordering 
him  to  call  together  his  shire  to  examine  into  the  rights  of  the 
monks  of  Bamsey'.  It  appears  from  the  very  charter  by  which  ^2?i^*^ 
Henry  I  orders  the  restoration  of  the  ancient  courts  that  they 
had  been  used  under  his  brother  for  the  purposes  of  extortion  ^, 

^  '  Bequintar  handredofl  et  oomitatiu  sicut  anteceasores  Dostri  itatue- 
nmt.'    LI.  Will  I ;  Sekot  Charten,  p.  8i. 

'  'Willem  king  gret  Willem  biscop  and  Swehi  sdrefen  and  alle  mine 
thegnes  on  Estsexen  fireondlioe.*  Mod.  AngL  i.  301.  See  a  similar  writ  in 
tevoar  of  Ghertsey  Abbey,  ibid.  i.  431. 

*  'Rex  Willehno  de  Cahannis,  salatem.  Praecipio  tibi  ut  fiunas  conve- 
nire  soiram  de  Hamtona  et  judicio  ejus  oognoeoe,'  &o.  Palgrave,  Common- 
wealth, clxxix. 

*  *Hemriciu  rex  Anglonim  Samsoni  episcopo  et  Uraoni  de  Abetot,  et 
omnibus  baronibus  suis  Francis  et  Anglis  de  Wirecestresira,  salutem. 
Soiatis  quod  concedo  et  praecipio  ut  amodo  comitatus  mei  et  hundreda  in 
ilUs  loois  et  eisdem  terminis  sedeaut  sicut  sederunt  in  tempore  regis  Ead- 
wardi  et  non  aliter;  ego  enim  quando  vohiero  &ciam  ea  satis  summonere 
propter  mea  dominica  neoeasaria  ad  voluntatem  meam.'  Select  Charters, 
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and  the  same  may  be  inferred  from  the  description  of  Bannlf 
Flambard  as  '  driving  all  the  gemots '  throughout  all  England. 
From  the  year  1108  onwards  these  courts,  as  well  as  those  of 
the  hundred,  were  held  'as  in  King  Edward's  days  and  not 
otherwise.'  The  lords  of  land  and  their  stewards  attended,  and 
from  each  township  the  reeve  and  four  men^,  and] the  parish 

The  shire-  priest.  The  full  court  met  twice  a  year  under  the  sheriff  or  his 
-  deputy,  and  was  still  competent  to  declare  folk-right  in  every 
suit ;  the  pleas  of  the  crown  were  recorded  in  it  for  the  view  of 
the  Curia  Begis,  whether  reported  by  the  sheriff*  to  the  Ex- 
chequer or  examined  by  the  justices  in  a  provincial  visit  *.  It 
had  a  criminal  as  well  as  a  civil  jurisdiction  as  before,  although 
the  management  of  the  pleas  of  the  crown  on  the  one  side,  and 
the  interference  by  royal  writ  on  the  other,  must  have  mate- 
rially affected  its  independence.  It  retained  however  all  its 
authority  in  matters  of  voluntary  jurisdiction,  witnessing  trans- 
fers of  land,  and  sanctioning  by  its  testimony  private  charters 
and  document  of  all  sorts.  The  ancient  forms  were  also  in  use ; 
witness,  compurgation,  and  ordeal ;  and  the  old  theory  that  in 
these  popular  courts  the  suitors  were  judges. 

Antiquity  of  The  new  light  thrown  on  the  shire-moot,  by  the  increased 
number  of  records,  makes  it  a  little  difficult  to  know  what  par- 
ticulars of  custom,  now  for  the  first  time  discoverable,  are  new 
or  old.  The  composition  of  the  court  and  its  times  of  session 
are  however  clearly  ancient.  The  custom  of  interference  of 
the  crown  by  writ,  although  not  unprecedented  ^  is,  as  a  custom, 

p.  99.  Compare  Leges  Henrici  I,  c.  vii.  (  i :  '  Sicut  antique  foerat  insti- 
tatione  fortnatum,  salutari  regis  imperio,  vera  nuper  est  recordatione 
fonnatiim,  generalia  oomitatuum  placita  certis  locis  et  yidbus  et  diffinito 
tempore  per  singuUs  Angliae  provincias  convenire  debere,  nee  ullis  ultra 
&tigatiooibu8  agitari  nisi  propria  regis  necessitas  vel  commune  regni  com- 
modum  saepius  adjiciat.' 

^  'Intersint  autem  episcopi,  oomites,  Ticedomini,  yicarii,  centenarii, 
aldermanni,  praefecti,  praepositi,  barones,  vavasores,  tungrevii,  et  ceteri 
terrarum  domini.  ...  Si  uterque  (so.  baro  et  dapifer)  necessario  deeit, 
praepoeitus  et  quatuor  de  melioribus  viUae  assint  pro  omnibus  qui  nomi- 
natim  non  erunt  ad  pbudtum  submoniti.'  Ibid.  %%  a,  6. 

'  *Agantar  itaque  prime  debita  verae  Christianitatis  jura;  secundo 
regis  placita;  postremo  causae  singulorum  dignis  satisfiictionibus  ezple- 
antur  et  quoecunque  scyresmot  disc^rdantes  inveniet,  vel  amore  oongreget 
vel  sequesiret  judicio.'  Ibid.  '  See  above,  p.  187. 
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new  ^.     The  references  to  trial  by  battle,  which  now  become  Trial  by 

^  .     battle  and 

common,  show  that  the  Normans  had  introduced  that  custom  in  inqoett  by 

its  legal  completeness.     But  the  most  important  novelty  is  the 

inquest  by  oath,  which  has  been  already  referred  to,  and  which-   - 

forms'  an  important  link  in  the  history  of  the  jury.  William 
the  Conqueror  directs  the  justiciars  on  one  occasion  to  assemble 
the  shire-moots  which  had  taken  part  in  a  suit  touching  the 
rights  of  Ely;  that  being  done,  there  were  to  be  chosen  a 
number  of  the  English  who  knew  the  state  of  the  disputed  lands 
in  the  reign  of  Edward ;  these  were  to  swear  to  the  truth  of  JjJJJ^  ^^^ 
their  depositions ;  and  action  was  to  be  taken  accordingly '.  A 
similar  writ  of  William  Rufus  to  the  sheriff  of  Northampton- 
shire, already  mentioned,  directs  a  like  proceeding  in  the  affairs 
of  Bamsey ;  whilst  two  writs  of  William  the  Etheling  to  the 
sheriff  of  Kent  order,  and  direct  action  to  be  taken  upon,  the 
verdict  or  recognition  of  the  good  men  of  that  county  in  re- 
ference to  the  rights  of  S.  Augustine's^ 

*  For  example;  'Henricus  rex  Angloroin Nigello'de'Oilli  et  WiUelmo  rice- 
oomiti  de  OxeDeforde  salatem.  Praecipio  yobis  ut  &ciatifl  abbati  de  Abben- 
dona  pleoariam  rectitudinem  de  excluaa  sua,'  &c.  Gbroo.  Abingd.  ii.  9a. 
*  H.  rex  Anglorum,  W.  viceoomiti  de  Oxeneforde,  salutem.  Fac  dto  et  sine 
mora  plenaiD  jostitiam  Faritio/  &c.  Ibid. 

'  *  W.  rex  Anglorum  Lanfriuico  archiepisoopo  et  Rogero  comiti  Moritonii 
et  Oauffrido  Contttantiensi  episcopo  salutem.  Mando  vobis  et  praecipio  ut 
iterum  laciatis  congregari  omnes  scyras  quae  interfuerunt  placito  babito  de 
terns  ecdesiae  de  Hell,  antequam  mea  conjunx  in  Normanniam  novissime 
yeniret ;  cum  quibus  etiam  sint  de  baronibus  meis  qui  competenter  adesse 
poterunt  et  pr»edicto  placito  interfuerunt  et  qui  terms  ejusdem  ecclesiae 
tenent.  Quibus  in  unum  congregatis  eligantur  plures  de  illis  Anglis  qui 
iciunt  quomodo  terrae  jacebant  praefifttae  eoclesiae  die  qua  rex  Edwardus 
obiit,  et  quod  inde  dixerint  ibidem  jurando  testentur.'  Liber  Eliennis,  i. 
356.  The  result  of  the  inquiry  is  rererred  to  by  Henry  I  as  final :  *  Siout 
diratiouAtum  fiiit  in  tempore  patris  mei  apud  Keneteford,  coram  baronibus 
patris  mei  .  . .  et  testimonio  plurium  syrarum.*  Mon.  Angl.  i.  482. 

s  •  Willelmus  filius  regis  Willelmo  Ticeoomiti  de  Ghent  salutem.  Prae- 
cipio quod  praecipins  Hamonem  filium  Vitalis  et  probis  vicims  Santwic  quot 
Hamo  nominabit,  ut  dicant  yeritatem  de  naye  abbatis  de  Sancto  Augustine, 
et,  81  nayis  ilia  perrexit  per  mare  die  qua  rex  noyissime  mare  transivit,  tunc 
praecipio  ut  modo  pergat  quousque  rex  in  Angliam  yeniat  et  iterum  resaisi- 
atur  inde  abbas  praedictns.  Testibus  episcopo  Sarisb.  et  cancellario  apud 
Wodestoc.'  *W.  filius  reg^s  W.  yioecomiti  salutem.  Praecipio  quod  re- 
saisias  abbatem  de  Sancto  Augustine  de  naye  sua  sicut  ego  praecepi  per 
meum  aliud  breye  et  sicut  recognitum  fuit  per  probes  homines  comitatns, 
quod  inde  abbas  erat  saisitus  £e  qua  rex  mare  noyissime  transiyit,  et  in 
pace  teneat,  et  hoc  sine  mora^  ne  inde  clamorem  amplius  audiam.  Teste 
cancellario  apud  Windesor.*  Palgraye,  Commonwealth,  dxxix. ;  Elmham, 
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Question  M       The  employment  of  a  number  of  swom  thegns  to  report  on 
present-       the  character  of  accused  persons,  which  has  been  traced  to  the 
laws  of  Ethelred,  may  probably  have  continued  to  be  usual ;  and 
thus  the  growth  of  the  jury  in  criminal  matters  may  have  kept 
pace  with  its  development  in  civil  affairs.     But  of  this  wd  have 
slight  evidence,  unless  the   session  of  Hundehoge,  where  the 
Thejuran'    thegns  of  Huntingdonshire  acted  with  the  king's  justiciar,  may 
ofthesSh^  ^  again  appealed  to.     But  however  this  may  be,  it  is  certain 
™*^  that  the  administration  of  justice  in  the  shire-moot  was  now 

vested  in  persons  who  were  bound  by  oath  to  the  fulfilment  of 
their  duties  and  to  speak  the  truth  *.  The  Pipe  Roll  of  Henry  I 
proves  the  existence  of  large  bodies  of  judices  and  juratores. 
Whether  the  terms  are  equivalent ;  whether  they  merely  mean 
the  qualified  members  of  the  courts  from  whose  body  witnesses 
and  compurgators  must  be  chosen  ;  whether  the  judices  were  a 
permanent  body  of  local  proprietors  ^  and  the  juratores  a  selec- 
tion of  freemen  sworn  to  declare  the  truth  in  the  particular 
case  ;  whether  the  judices  may  not  have  been  the  presenters  of 
the  criminals,  and  the  juratores  the  witnesses  in  the  civil  suits, 

ed.  Hardwick,  pp.  353,  354 :  in  tbe  latter  place  these  acts  are  referred  to 
William  Rnf as  daring  his  other's  life ;  but  this  is  very  improbable.  The 
same  authority  fumi^es  another  writ  of  the  same  sort ;  p.  356 :  '  Fac  re- 
oog^osci  per  homines  hundred!  de  Middeltone  quas  oonsuetudines  Abbas  S. 
Augustini  habere  debet  in  villa  de  Newingtone.'  A  writ  of  Stephen  order- 
ing restitution  to  the  church  of  S.  Martin,  London,  in  pursuance  of  a  like 
reoosnition,  *  Sicut  recognitum  et  testificatum  ftiit  coram  M.  vicecomite  in 
hunou^o  apud  Meldonam/  is  printed  in  Madox,  Formulare  Angl.  p.  40. 
In  1 106  Henry  I  commissions  five  barons  to  ascertain  the  customs  of  the 
church  of  York  by  the  oath  of  twelve  men;  Thoroton,  Nottinghamshire, 
iii.  177. 

^  The  promissoiy  oath,  such  as  that  taken  by  the  twelve  thegns  to  aocuse 
no  one  fitlsely,  and  by  modem  jurymen  to  '  well  and  truly  try  and  true 
deliverance  make,'  as  well  as  that  of  the  modem  witness,  dififors  widely 
from  the  declaratory  oath  of  the  ancient  popular  courts,  which  was  confined 
to  the  affimiation  of  a  single  fact,  prescribed  by  the  judges  as  the  point  to 
be  proved,  or  to  the  confirmation  by  compurgators  of  we  oath  of  a  prin- 
cipal. The  observance  of  the  distinction  would  have  served  to  prevent  the 
construction  of  many  improbable  theories  of  the  origin  of  juries.  The  oath 
of  the  jury-inouest  was  a  promise  to  speak  the  tram,  '  Sacramentum  quod 
verum  dicent  (Assixe  of  Clarendon),  or  *Quod  inde  veritatem  secundum 
oonscientiam  suam  manifestabunt '  (Const.  Clarendon). 

'  The  judices  in  the  county  court  are  described  in  the  Leges  Hen.  I, 
c.  xxiz. :  *  Regis  judices  sunt  barones  oomitatus,  qui  liberas  in  eis  terras 
habent  perquos  debent  causae  singulorum  altema  proeecutione  tractaii, 
villani  vero  vel  ootseti  vel  ferdingi  vel  qui  sunt  viles  vel  inopes  personao 
non  sunt  inter  legum  judices  numerandL' 
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it  would  be  dangerous  even  to  guess.  They  appear  however  to 
be  distinguished  from  the  '  minuti  homines,'  or  mean  men,  who 
were  likewise  bound  to  attend  the  shire-moot  and  hundred-moot, 
and  who  probably  did  not  possess  so  much  land  as  was  necessary 
to  qualify  a  man  for  acting  as  judge  in  a  suit  in  which  land  was 
in  question.  That  these  persons  were  very  numerous  is  certain 
from  the  very  large  fines  imposed  on  them  for  neglect  of  duty. 
In  Yorkshire  the  sheriff  accounts  for  thirty-one  marks  drawn 
from  nine  'judicatores  comitatus;'  and  for  336  marks  five 
shillings  and  sixpence  *  de  minutis  judicibus  et  juratoribus  comi* 
tatus.'  It  is  no  wonder  that  we  find  almost  immediately  after 
that  the  unfortunate  payers  have  undertaken  to  compound  for 
their  attendance  :  '  The  judges  and  jurors  of  Yorkshire  owe  a  Tbeiurora 
hundred  pounds  that  they  may  no  more  be  judges  or  jurors^.'  of  t 
The  sheriff  of  Kent  accounts  for  £17  3*.  4d.  fit)m  the  jurors  of  ^ 
Kent,  and  another  sum  frt)m  Sussex ;  in  Essex,  £5  6s.  8i.  is 
raised  from  the  '  minuti  homines  ;*  in  Lincolnshire,  seventy-four 
marks  and  a-half ;  in  Bedfordshire,  forty  shillings  from  the 
'  juratores  et  minuti  homines ;'  and  four  judges  of  the  isle  of 
Axholm  render  account  for  eight  marks  due  for  the  pleas  of 
William  of  Albini  \  It  can  scarcely  be  doubted  that  all  these 
fines  were  incurred  for  non-attendance,  and  that  they  prove 

*  Pipe  Roll  Hen.  I,  pp.  27,  a8.  The  entiy  *  Judices  et  jamtoFes  Ebon- 
cboire  debent  £100  ut  non  amplius  sint  judioet  nee  juratoree;*  ibid.  p.  34, 
is  loinetimee  quoted  as  referring  to  Walter  Espec  and  Eustace  Fits-Jobn. 
This  is  however  not  the  case :  it  is  the  first  entry  among  the  accounts 
accruing  from  the  coimty  of  York  in  consequence  of  their  visitation.  The 
exact  meaning  of  the  entry  is  uncertain :  Brunner  (Schwui^rioht,  p.  355) 
adduces  it  as  an  illustration  of  the  attempts  made  from  the  beginning  of 
the  jury  system  to  escape  the  responsibility.  It  appears  to  me  rather  to 
refer  to  the  old  system  which  was  gradually  being  replaced  by  the  jury 
sjTstem,  and  to  be  a  sort  of  composition  mr  the  fine  incurred  by  non- 
attendance  at  the  shire-moot  and  hundred-moot.  But  the  same  desire  to 
avoid  jury-work  appears  constantly  later  on,  when  fines  '  pro  defectu  re- 
cognitionis  *  are  frequent.  To  the  scarcity  of  qualified  jurors  the  following 
pasMige  refers :  '  Si  opus  est,  licet  in  pladtis  judicibus  qui  aderunt  respectare 
pladtum  ex  abundanti,  donee  senatores  absentee  interesse  possiot,  vel  ipsi 
judicium  inquisierint ;  nee  jure  oogendi  sunt  ad  jurandum  quod  nesdant 
judicium  inde  f  i.  e.  in  cases  in  which  at  the  county  court  there  is  sot 
a  sufficient  number  of  qualified  judices  infbnned  on  the  particular  case,  the 
trial  m^  be  respited  until  either  they  have  informed  themselves,  or  the 
absent  triUm  can  be  present.    Leges  Hen.  I,  o.  39. 

*  Pipe  Boll  Hen.  I,  pp.  65,  69, 118,  &c 
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either  the  dislike  of  the  free-holders  to  attend  the  conrt  of  the 
justice  itinerant,  or  a  serious  decline  in  the  ancient  constitution 
of  the  county  courts.  But  this  does  not  affect  the  main  ques- 
tion, which  is  the  continuance  of  the  custom  of  employing  jurors 
to  transact  the  judicial  work. 
^rartiSrin  "^^  ^^^  made  of  the  shire-moot  for  the  purpose  of  raising 
JhediirQ-^  money  may  account  for  the  reluctance  of  the  suitors  to  attend. 
That  this  was  the  practice  is  clearly  shown  by  Henry's  writ 
for  the  restoration  of  the  ancient  custom  :  '  I  will  cause  those 
courts  to  be  summoned  when  I  will  for  my  own  sovereign 
necessities^  at  my  pleasure^ ;'  an  important  engagement  in- 
tended to  deprive  the  sheriffs  of  their  opportunities  of  wanton 
exaction,  but  to  secure  to  the  king  the  right  of  asking  for 
or  taking  money  when  he  should  deem  it  necessary.  Unfor- 
tunately this  is  the  only  evidence  that  we  have  of  the  method 
of  raising  money  from  the  shire-moot';  but  it  seems  almost 
certain  that  when  the  occasion  arose,  the  counties  would  be  con- 
sulted by  the  barons  of  the  Exchequer  and  not  by  the  sherifb. 
The  same  writ  directs  that  suits  between  the  barons  of  the 
king's  demesne  for  the  division  of  land  are  to  be  decided  in  the 
Curia  Begis ;  similar  suits  between  vassals,  '  vavassores,'  in  the 
county  court  and  by  trial  by  battle. 
Thehun-  Nearly  all  the  general  statements  made  about  the  shire-moot 

are  true  also  of  the  hundred-moot.  This  also  is  restored  by 
Henry  I  as  it  was  in  King  Edward's  days.  The  same  reluct- 
ance to  attend  is  proved  by  the  entry  of  penalties  on  the  Pipe 
Boll;  the  sheriff  of  Sussex  account  for  102  marks  'for  the 
pleas  of  Bichard  Basset  from  the  minuti  homines  for  default  of 
the  hundred-moot ;'  and  in  Middlesex  a  small  payment  of  the 
same  kind  is  entered  ^.     The '  Leges  Henrici  I,'  as  they  are  called, 

'  Above,  p.  393. 

'  The  followin^i^  curious  writ  of  Henxy  I  proves  both  the  fonnal  demand 
of  an  aid  from  Uie  barons  of  his  court  and  the  negotiation  of  the  parti- 
culars through  the  officers  of  the  Exchequer :  '  H.  rex  Anglonun  Bepiscopo, 
et  Herberto  camerario  et  Hugoni  de  Bochelanda,  salutem.  Sciatis  quod 
clamo  quietas  v.  hidas  abbatis  Faricii  de  Abendona  de  eleemosyna  de 
Wrtha,  de  omnibus  rebus,  et  nominatim  de  isto  auxilio  quod  barones  mihi 
dederunt,  et  hoc  dioo,  dcut  cUmavi  quietas  eas  per  aliud  breve  meum  in 
omni  tempore.  Testibus/  &c.  Chron.  Abingd.  ii  113. 

'  Pipe  Roll  Hen.  I,  pp.  71,  151 ;  cf.  pp,  a8,  30,  56,  117.  143. 
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attest  the  existence  of  the  two  courts  of  the  hundred,  the  great 

one  for  view  of  frankpledge,  held  twice  a  year  under  the  sheriff^ 

and  afterwards  called  the  great  court  of  the  hundred,  or  Sheriff's 

toum  and  leet  ^ ;  and  the  lesser  court,  the  Curia  parva  Hundredi, 

held  twelve  times  a  year,  and  presided  over  by  the  bailiff  of  the 

hundred':  in  the  latter  the  chief  business  was  probably  the 

disputes  about  small  debts,  which  long  continued  to  furnish  its 

sole  employment  *. 

129.  The  manorial  constitution,  which  is  the  lowest  form  of  The  1 

risl  ooortfl. 
judicial  organisation,  was  by  this  time  largely  if  not  completely 

developed.  The  manor  itself  was,  as  Ordericus  tells  us,  nothing 
more  nor  less  than  the  ancient  township,  now  held  by  a  lord 
who  possessed  certain  judicial  rights  varying  according  to  the 
terms  of  the  grant  by  which  he  was  infeoffed.  Every  manor 
had  a  court-baron,  the  ancient  gemot  of  the  township  ^,  in  which 
by-laws  were  made  and  other  local  business  transacted,  and  a 
court- customary  in  which  the  business  of  the  villenage  was  de- 
spatched. Those  manors  whose  lords  had  under  the  Anglo-Saxon  Comi-baron, 
laws  possessed  sac  and  soc,  or  who  since  the  Conquest  had  had  tomary.  and 
grants  in  which  those  terms  were  used,  had  also  a  court-leet,  or 
criminal  jurisdiction,  cut  out  as  it  were  from  the  criminal  juris- 
diction of  the  hundred  ^  and  excusing  the  suitors  who  attended 

^  III.  Hen.  I,  o.  viii :  *  Bis  in  anno  oonveniant  in  hnndretum  innm  qoi- 
cunque  Uberi  .  .  ad  dinoecendam  inter  caetera  si  decaniae  plenae  sint.' 

'  Ibid.  c.  yii :  *  Hnndreta  vel  wapentagiA  dnodedes  in  anno  oon* 
gregari.'  Under  Henry  II  these  courts  were  held  every  fortnight,  *  de 
qaindena  in  qnindenam.'  Henry  III  fixed  them  every  three  weeks ;  Ann. 
Donst.  pp.  139,  140. 

'  See  Efton's  Shropshire,  xii.  168;  Viner's  Abridgment,  s.  v.  Court. 
Eariy  notices  of  transactions  in  the  court  of  the  hu^ired  will  be  found 
in  Madox,  Formalare  AngMoanum,  p.  40. 

*  The  tunscipesmot  occurs  in  a  charter  granted  by  Richard  I  to  Wenlock 
Prioiy :  the  king  grants  that  all  the  prior's  men,  tithes,  and  effects  shall  be 
quit  of  all  oppressions  and  exactions,  firom  shire-moot  and  hundred-moot, 
from  pleas  and  plaints,  from  hustcng,  portmanmot  (court  of  portreeve  in 
boroughs),  and  tunscipesmot.    Byton.  Shropshire,  iii  237. 

'  On  the  institution  of  the  court-leet,  see  Soriven  on  Copyholds ;  Oneist, 
Self-government,  L  89,  loi,  sq.  Although  the  documentary  history  of  these 
courts  belongs  to  a  later  ase,  there  can  be  little  risk  in  tracing  their  origin 
back  to  the  sac  and  soc  of  the  older  jurisdictions,  and  not  regarding  them 
as  mere  creations  of  Norman  feudalism.  H  they  had  been  so,  there  must 
have  been  some  evidence  of  their  creation  afler  the  Conquest ;  but,  so  fer 
from  this  being  the  case,  the  language  in  which  they  are  mentioned  in 
documents  of  Uie  Norman  period  is  distinctly  borrowed  from  the  Anglo- 
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it  from  going  to  the  court-leet  of  the  hundred  \  If  the 
lord  had  a  grant  of  view  of  frankpledge  also,  his  tenants  were 
released  from  attendance  at  the  sheriff's  toum.  It  was  only 
the  great  baronial  jurisdictions,  which  were  almost  shires  in 
themselves,  that  freed  their  suitors  from  all  attendance  at  the 
Liberties  popular  courts.  These  greater  jurisdictions,  liberties,  or  honours  ^ 
°°  the  growth  of  which  in  Anglo-Saxon  times  we  have  already 
traced,  were  multiplied  under  the  Norman  sovereigns  \  They 
presented  to  the  great  feudatories  the  most  favourable  oppor- 
tunities for  extending  the  principles  of  feudal  law,  and  making 
themselves  absolutely  supreme  among  their  dependents.  It 
tasked  accordingly  the  energies  of  the  national  courts  to  watch 
them :  they  attracted  to  their  own  courts  the  poorer  freemen  of 
the  neighbourhood,  to  the  diminution  of  the  profits  of  the  hun- 
dred and  the  shire  and  to  the  impoverishment  of  the  crown; 
they  served  as  a  basis  for  the  judicial  tyranny  of  the  petty  cas- 
tellans, which  we  have  seen  break  out  into  anarchy  in  the 
wretched  times  of  Stephen ;  and  it  was  no  small  triumph  when 
Henry  II  forced  them  to  admit  his  itinerant  justices  to  exercise 
jurisdiction  in  them  \  although  the  proceeds  of  the  assizes  oon- 

Sazon.  The  history  of  the  leet-jury,  which  might  throw  some  oonsiderftble 
light  on  the  early  development  of  the  jury  principle  in  EoKland,  is  still  a 
desideratum.  It  may  he  regarded  as  aaite  certain  that  if  the  manorial 
jurisdictions  had  heen  created  in  the  feadal  period,  they  would  have  taken 
the  feudal  form ;  their  courts  woidd  have  been  courts  of  baronies,  not  of 
single  manors,  and  their  process  would  not  have  been  identical  with  that  of 
the  old  popular  courts,  as  for  the  most  part  it  is.  ^  See  above,  p.  398. 

'  The  honour  may  contain  several  manors  and  hold  one  courtnlay  for 
all,  but  the  several  manors  retain  their  separate  organisation  under  it ;  and 
it  has  no  independent  organisation  irrespective  of  them.  '  Although  an 
honour  consists  of  many  manors  and  there  is  for  all  the  manors  only  one 
court  held,  yet  are  they  quasi  several  and  distinct  courts.*  Scriven,  ii.  737  ; 
quoted  by  Gneist,  Verwalt.  i  164. 

*  The  jurisdiction  of  the  hundreds  fell  more  especially  into  the  hands  of 
the  territorial  proprietors ;  so  much  so,  that  before  the  end  of  the  period, 
perhaps  in  a  majority  of  cases,  these  oourts  had  become  part  of  the  fief  of 
the  lord  whose  castle  or  manor-bouse  was  the  stronghold  of  the  neighbour- 
hood ;  and,  besides  these,  a  great  number  of  hundreds  were  held  by  the 
monasteries ;  e.  g.  Robert  d'Oilli  had  a  grant  of  the  hundred  outside  the 
Northgate  of  Oxford  :  any  good  county  histoiy  will  famish  illustrations. 
In  these  cases  the  bailiff  of  the  hundred  was  nominated  by  the  lord  and 
presided  in  the  courts,  except  at  the  sherifiTs  toum.  In  the  case  of  an 
honour  such  as  that  of  Peverell,  the  sheriff  waa  excluded  even  from  the 
tonra.    Dep.  Keeper's  Report,  xvi.  i^p.  41. 

'   I  of  Clarendon,  Select  Charters,  p.  338. 
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tinaed  no  doubt  to  increase  the  income  of  the  lords.  The  legal 
records  of  Henry  Fs  reign  furnish  us  with  but  little  information 
respecting  either  the  smaller  jurisdictions  of  the  manor  or  the  '' 
greater  ones  of  the  honour  or  liberty.  There  is  however  no  iiocedure 
doubt  that  the  same  principles  of  legal  procedure  were  used  in  manorial 
these  as  in  the  popular  courts ;  the  juratores  and  judices  were 
there  as  well  as  in  the  shire  and  the  hundred ;  compurgation 
and  ordeal;  fines  for  non-attendance;  the  whole  accumulation 
of  ancient  custom  as  well  as  Norman  novelty.  They  were  in 
fact,  as  they  had  been  earlier,  public  jurisdictions  vested  in 
private  hands  * ;  descending  hereditarily  in  connexion  with  the 
hereditary  estate,  and  only  recoverable  by  the  crown  either  by 
a  forcible  resumption  of  the  estate,  or  by  a  series  of  l^al  enact- 
ments such  as  reduced  the  dangers  of  private  authority  by  increas- 
ing the  pressure  of  central  administration.  The  latter  process  was 
one  part  of  the  reforms  of  Henry  II,  but  the  former,  owing  to 
the  strangely  conservative  policy  of  the  kings,  was  very  seldom 

resorted  to.     When  a  ffreat  barony  by  forfeiture  or  escheat  fell  Treatment 

...  .  ,   of  escheated 

into  the  hands  of  the  crown,  instead  of  being  incorporated  with  honours. 

the  general  body  of  the  county  or  counties  in  which  it  lay,  it  re- 
tained a  distinct  corporate  existence  and  the  whole  apparatus  of 
jurisdiction  which  it  had  possessed  before.  Under  the  title  of 
an  Honour,  it  either  continued  in  the  possession  of  the  king  and 

^  An  example  of  a  tranBactton  in  the  court  of  Bath  under  Bishop  John 
of  Tours  will  be  found  in  Madoz,  Hist.  Exch.  p.  76.  The  Bishop  fdts  with 
his  Mends  and  barons.  A  letter  is  produced  n-om  the  regent  Williain,  son 
of  Henry  I,  directing  the  delivery  of  an  estate  to  a  person  who  has  in- 
herited it.  The  bishop  reads  the  letter,  and  asks  the  opinion  of  the  court. 
The  prior  of  Bath  states  the  claim  of  the  convent  on  the  land  in  question. 
A  discussion  follows,  'variis  ab  alterutro  contradiotionibus :  *  the  bishop 
adjourns,  that  those  members  of  the  court  who  are  *  neither  advocates  nor 
favourers  of  either  side '  may  have  time  for  consideration.  Having  dellbe- 
r»ted,  they  return  into  court,  and  one  of  them  delivers  the  sentence  : — the 
claimant  must  produce  his  title-deeds  or  witnesses ;  if  he  can  do  neither, 
he  must  be  heard  no  more.  He  makes  no  reply;  and  the  sentence  is 
approved  by  the  court ;  two  bishops,  three  archdeacons  with  many  clerks 
and  chaplains,  and  five  laymen,  probablv  the  friends  and  barons  mentioned 
before ;  and  the  document  is  attested  by  twelve  witnesses.  A  writ  from 
the  king  confirms  the  decision  of  the  court,  directing  that  the  prior  and 
convent  shall  retain  the  land.  This  proceeding  is  certainly  more  like  that 
of  a  witenagemot  than  that  of  a  court  of  law,  but  it  is  recognised  by  the 
king  *  sicut  dimtionaverunt  [monachi]  . .  per  judicium  curiae  tuae.' 
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was  farmed  like  a  shire  S  or  was  granted  out  again  as  a  hereditary 

fief.     Whikt  it  remained  in  the  king's  hands,  the  fact  that  he 

was  the  lord  of  the  honour  did  not  raise  the  immediate  tenants 

of  the  barony  to  the  rank  of  tenants-in-chief,  or  entitle  the  crown 

to  claim  from  them  the  rights  that  it  claimed  from  such  tenants'. 

It  was  therefore  separable  from  the  estates  of  the  crown  at  a 

moment's  notice,  and  was  not  used  to^promote  the  uniformity  or 

83nnmetry  of  the  provincial  organisation. 

Demesne  of       130.  Somewhat  analogous  to  the  franchises  of  the  nobles  was 
the  crown.  .  ^ 

the  jurisdiction  of  the  demesne  estates  of  the  crown,  the  pn^ts 

of  which  are  recorded  in  the  Pipe  Rolls,  although  they  were  not 
in  all  cases  farmed  by  the  sherifis  of  the  counties  in  which  they 
lay.  The  royal  estate  of  Windsor  was  accounted  for  in  the 
year  1130  by  "William  de  Bocland,  who  was  steward  also  of 
several  other  royal  numors.  In  these  estates,  which,  when  they 
had  been  held  by  the  crown  since  the  reign  of  Edward  the  Con- 
fessor, bore  the  title  of  manors  of  ancient  demesne ',  very  much 
of  the  ancient  popular  process  had  been  preserved  without  any 
change ;  and  to  the  present  day  some  customs  are  maintained  in 
The  forests,  them  which  recall  the '  most  primitive  institutions.  In  one 
great  division  however  of  the  royal  lands,  the  forests,  this  is 
not  the  case,  although  the  forest  administration  itself  was  to  a 
certain  extent  modelled  upon  the  popular  system.  The  forests, 
we  are  told  by  the  author  of  the  Dialogus  de  Scaccario,  were 
peculiarly  subject  to  the  absolute  will  of  the  king ;  they  were 
outside  the  common  law  or  right  of  the  kingdom ;  they  were 
not  liable  to  be  visited  by  the  ordinary  judges  of  the  Curia 

^  So  the  Honour  of  Wallingford  is  specially  mentioned  in  the  Assise  of 
Clarendon ;  and  those  of  Wallingford,  Nottingham,  Boulogne,  and  Lan- 
caster in  Magna  Carta.  Some  of  these  were  set  apart  as  a  provision  for 
the  kinvr's  ministers :  e.  8:.  the  Honour  of  Berkhampstead  was  held  hy  the 
chancellor  in  the  reign  of  Henry  II.  The  Honour  of  Peverell  long  retained 
a  separate  existence,  having  been  forfeited  early  in  the  reign  of  Henry  II. 
Its  courts  were  only  abolished  by  the  statute  la  and  13-yiotoria. 

'  Dialogus  de  Scaccario,  ii.  24 ;  Magna  Carta,  art.  45. 

'  '  A  manor  of  ancient  demesne  was  extra-hundredal ;  it  was  as  it  were 
a  hundred  in  itself,  owing  no  suit  nor  having  any  concern  in  other  himdred 
courts,  but  like  the  latter,  controlled  by  the  county  court  and  responsible 
to  the  king's  justiciars  in  many  matters,  but  chiefly  in  those  which  were 
connected  with  the  criminal  law,  and  came  under  the  class  called  Fleas  of 
the  Crown.'  Eyton,  Shropshire,  iii.  73,  74. 
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Begis,  but  by  special  commission  and  by  special  officials ;  they 
had  laws  and  customs  of  their  own,  and  these  were  orawn  np^ 
rather  to  insure  the  peace  of  the  beasts  of  chase  than  that  of  the 
king's  subjects  ^  The  cruelty  of  the  forest  law  is  constantly 
ascribed  to  Henry  I,  who  shared  with  William  Rufus  the 
diaracter  of  bloody  ferocity  from  which  the  Conqueror,  Robert, 
and  Stephen  were  comparatively  free.  The  master  forester  The  fomt 
seems  to  have  been  independent  even  of  the  great  justiciar ;  the 
forest  courts  were  separate  from  the  courts  of  the  shire,  although 
in  the  shires  in  which  there  were  royal  forests  the  same  persons 
who  were  bound  to  attend  the  shire-moot  were  forced  to  do  suit 
at  the  forest  courts'.  The  constant  interference  and  irre- Fora«t (^ 
sponsible  position  of  the  officers  contributed  greatly  to  the  ^  °** 
hatred  with  which  the  forest  administration  was  viewed ;  and  ' 
the  extent  of  land  absorbed  in  this  way  went  on  increasing 
until  the  reign  of  Stephen.  Henry  I  refused  to  surrender  the 
forests  which  his  father  and  brother  had  made ;  Stephen  pro- 
mised to  surrender  Henry's  forests,  but  either  failed  to  keep  his 
word,  or  allowed  the  people  to  believe  that  he  had  failed. 
The  first  forest  code  is  of  the  reign  of  Henry  II,  but  it  records 
the  severities  of  his  grandfather,  and.  its  report  is  borne  out  by 
the  words  of  Ordericus  and  other  contemporaries  '. 

131.  A  more  important  feature  of  administrative  history  at  oiowthor 
this  period  is  the  growth  of  the  town8^     This  has  been  traced 

*  Diftloguf  de  Scaocario,  L  1 1 :  '  Sane  foresUram  ratio,  poena  quoque  vel 
absolutio  delinqaentium  in  ean,  siye  pecuniaiia  fiierit  rive  oorporalis,  boot- 
sum  ab  aliis  regni  judiciis  secernitur  et  solius  regis  arbitrio  vel  oujuslibet 
fiuniliarifl  ad  boo  spednliter  deputati  subjidtur.  Leglbaii  quidero  propriis 
■ubflistit,  quas  non  commoni  regni  jure,  sed  yoluntaria  principii  institatione 
sabnixas  dicunt,  adeo  ut  qaod  per  leatem.  ejus  fiiotum  fiierit,  non  jugtmn 
absolate  sed  justum  secanduiu  legem  forestae  dicatur.' 

*  Assize  of  Woodstock,  art  ii.    Select  Charters,  p.  150. 

*  On  the  number  and  position  of  the  forests,  see  Pearson's  Historical 
IC^w,  pp  44-48;  EHis's  Intr.  L  103-116.  *The  royal  domains  consisted 
of  1433  manors,  30  chases,  781  parks,  and  67  forests;'  Gneist,  Verwalt- 
angsrecbt,  i.  190  (from  Cowdl  I),  but  this  computation  does  not  apply  to 
the  Domesday  Survey,  or  even  to  the  Norman  period  with  any  strictness. 

*  The  fortified  towns  mentioned  in  Domesday  are  Canterbury,  Netting^ 
ham,  York,  Oxford,  Hereford,  Leicester,  Stafford,  Chester,  Lmonln,  awl 
CoIobcHter.  The  customs  of  forty-one  cities  or  borongbs  are  either  given 
in  detail  or  briefly  notioed.  Most  <rf  these  are  the  county  towns  <^  the 
present  day.    In  Uie  laws  of  Athelstan,  ii.  §  15,  a,  Canterbury,  Rooheater, 
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in  a  former  chapter  down  to  the  date  of  the  Conquest.  We 
have  seen  that  they  were  originallj  no  more  than  large  town- 
ships or  collections  of  townships,  whose  constitution  cannot  be 
shown  to  have  differed  from  the  general  tjpe  of  the  ancient 
village,  but  which  had  accumulated  rights  and  functions  answer- 
state  of  ine  more  strictly  to  those  of  the  hundred.  And  at  the  time  of 
towniatthe     °  ^ 

Oonqueit.     the  Conquest  they  had  gained  such  importance  as  to  have  in 

many  cases  special  compositions  for  taxation,  and  tribunals  of 
their  own\  With  the  exception  however  of  London,  no  town 
yet  shows  itself  to  have  arrived  at  anything  like  the  later  civic 
constitution  ;  and  London  under  its  port-reeve  and  bishop,  the 
two  officers  who  seem  to  give  it  a  unity  and  identity  of  its  own^ 
is  only  a  bundle  of  communities,  townships,  parishes^  and  lord- 
ships, of  which  each  has  its  own  constitution. 
GbMier  of  The  charter  granted  by  the  Conqueror  to  the  chief  city  of  the 
aueror  to  kingdom  is  of  a  curiously  jealous  and  scanty  character :  *  William 
the  king  greets  William  the  bishop  and  Gosfrith  the  port-reeve  ', 
and  all  the  burghers  within  London,  French  and  English,  friendly; 
and  I  do  you  to  wit  that  I  will  that  ye  twain  be  worthy  of  all 
the  law  that  ye  were  worthy  of  in  King  Edward's  day.  And  I 
will  that  every  child  be  his  father's  heir  after  his  fathers  day; 
and  I  will  not  endure  that  any  man  offer  any  wrong  to  you.   Ood 

London,  Winchester,  Lewes,  Hastings,  Chichester,  Southampton,  Ware- 
ham,  Dorchester,  Shaftesbury,  and  Exeter  are  pariicularlj  mentioned  as 
having  moneyers ;  veiv  many  others  are  specified  in  Domesday,  and  still 
more  are  discoverable  from  coins.    See  Ellis,  Intr.  i.  174-177. 

'  See  above,  pp.  94-96.  Oxford  paid  ^ao  and  six  sextaries  of  honey  in  the 
time  of  King  Eidwiurd ;  ^60  at  the  Survey.  Stafford  paid  ^9  at  the  former 
period ;  Shrewsbury  £7  i6«.  8d ;  Norwich  £ao  to  the  Idne,  £10  to  the 
earl ;  at  Huntingdon  two-thirds  of  the  ^rma  burgi  were  paid  to  the  king, 
one-third  to  the  earl    Ellis,  Intr.  L  190  sq. 

'  The  word  port  in  port-reeve  is  the  Latin  '  porta '  (not  portus),  where 
the  markets  were  held,  and,  although  used  for  the  city  generally,  seems  to 
refer  to  it  specially  in  its  character  of  a  mart  or  city  of  merchants.  The 
port-gerefa  at  Canterbury  had  a  close  connexion  with  the  'ceapmanne 
g^de ;  *  and  the  same  was  probably  the  case  in  London,  where  there  was 
a  cnihten-g^de,  the  estates  of  which  were  formed  into  the  ward  of 
Portsoken.  From  the  position  assigned  to  the  port-reeve  in  this  writ, 
which  answers  to  that  given  to  the  sheriff  in  ordieary  writs,  it  may  be 
inferred  that  he  was  a  royal  officer  who  stood  to  the  merchants  of  the  city 
in  the  relation  in  which  the  bishop  stood  to  the  clergy :  and  if  he  were  also 
the  head  of  the  guild  his  office  illustrates  very  well  the  combination  ot 
voluntary  oreanisation  with  adminiitrative  machinery  which  marks  thd 
Bnglish  mumoipal  system  from  its  earliest  days. 
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keep  you  ^.*    Here  is  no  grant  of  corporate  priyileges  ;  the  son 
may  succeed  to  his  &ther's  franchise,  but  there  is  no  corporate 
succession ;  the  state  of  things  that  had  existed  in  King  Edward's 
day  is  guaranteed  and  no  more.     The  charter  of  Henry  I  shows  ^uyrter  of 
a  marked  advance  *.    The  city  is  recognised  as  a  distinct  unity,  Londoo. 
although  that  unity  depends  on  hereditary  succession  only:  it  is  -  -y^ 
independent  of  county  organisation,  the  county  in  which  it  lic8^2^J22*of 
is  itself  let  at  ferm  to  the  citizens  ;  it  is  placed  on  a  level  with  ^^^JLj 
the  shires,  it  is  to  have  a  sheriff  of  its  own  and  a  justiciar :  as 
a  greater  privilege  still,  it  is  to  elect  its  own  sheriff  and  justiciar, 
and  to  be  open  to  no  other  jurisdiction  than  that  of  its  own 
elected  officers.     The  citizens  are  not  to  be  called  before  ^^ySri^Sewi. 
court  outside  their  own  walls,  and  are   freed   from  Danegeld, 
from  scot  and  lot,  from  responsibility  for  the  murder-fine  and 
obligation  to  trial  by  battle :  they  are  freed  from  toll  and  other 
duties  of  the  kind  throughout  all  England,  at  the  ports  as  well 
as  in  land.     They  are  to  possess  their  lands,  the  common  lands 
of  their  townships,  and  their  rights  of  coursing  in  Chiltem, 
Middlesex,  and  Surrey.     Yet  with  all  this  no  new  incorporation 
is  bestowed :  the  churches,  the  barons,  the  citizens,  retain  their 
ancient  customs ;  the  churches  their  sokens,  the  barons  their 
manors,  the  citizens  their  township  organisation,  and  possibly 
their  guilds.     The  municipal  unity  which  they  possess  is  of  the 
same  sort  as  that  of  the  county  and  hundred.     They  have  their  Their  mooti. 
folk-moot,  answering  to  the  shire-moot  outside ;  their  ward-moot 
answering  to  the  hundred  court;   their  hustings-court  every 
Monday,  which  may  be  regarded  as  a  general  meeting  of  the  citi- 
zens, although  later  lawyers  regarded  this  also  as  a  county  court. 
There  is  no  mention  of  any  merchant-guild,  the  membership  of 
which  is  a  requisite  for  civic  magistracy.     No   guild  is  men- 
tioned at  all,  although  we  know  from  the  laws  of  Athelstan  that  ixmdon 
a  frith-gild  existed  in  London  in  his  days,  and  from  another 
charter  of  Henry  himself  that  there  was  a  '  cnihten-gild,'  or 
confraternity  of  citizens  which  had  possessed  its  own  lands  with 
sac  and  soc  and  other  customs  in  the  days  of  King  Edward. 
Whatever  may  have  been  the  position  of  the  guilds  at  tbis  time, 

^  Select  ChartefB,  p.  79.  *  Ibid.  pp.  103,  104. 
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it  would  seem  certain  that  they  were  not  a  part  of  the  con- 
stitution of  the  citj,  which  clearly  was  organised  under  a  sheriff 
like  any  other  shire.  It  is  possible  that  this  charter  of  Hemy  I 
conferred  a  new  constitution,  and  that  the  electiTe  sheriff  was 
a  substitute  for  the  ancient  port-gerefa;  whilst  the  English 
cnihten-gild,  with  which  the  port-gerefa  and  his  soken  are  closely 
connected,  was  dissolved,  to  reappear  perhaps  at  a  later  period 
temd^raUdc  ^  *^®  ^*^"^  ^^  *^®  merchant-guild  and  *  communa.'  But  however 
and  omfi-  this  may  have  been,  before  the  end  of  the  reign  the  trade-guilds 
force  their  way  into  notice.  In  a.d.  1130  Eobert  the  son  of 
Lefstan  pays  for  the  guild  of  weavers  £16  into  the  Exchequer. 
He  was  probably  the  alderman  of  the  guild;  and  his  father  Lefstan 
seems  to  have  occupied  the  same  position  in  the  cnihten-gild  K 
But  the  guild,  so  far  as  it  is  illustrated  by  documents,  comes  into 
prominence  almost  as  early  in  the  provincial  towns  as  it  does  in 
London,  and  requires  more  special  mention  in  relation  to  them*. 
Ccmstitutkn  Between  the  date  of  Henry's  charter  and  that  of  the  great 
ioii3o.  Pipe  Koll  some  changes  in  the  organisation  of  the  city  must 
have  taken  place.  In  a.d.  i  130  there  were  four  sheriffs  or  vice- 
comites  who  jointly  account  for  the  ferm  of  London,  instead  of 
the  one  mentioned  in  the  charter ;  and  part  of  the  account  is 
rendered  by  a  chamberlain  of  the  city.  The  right  to  appoint 
the  sheriffs  has  been  somehow  withdrawn,  for  the  citizens  pay  a 
hundred  marks  of  silver  that  they  may  have  a  sheriff  of  their 
own  choice,  whilst  the  four  sheriffs  in  office  pay  two  marks  of 
gold  each  in  order  to  be  quit  of  it '.  There  is  no  charge  for  the 
Danegeld,  but  instead  there  is  an  *  auxilium  civitatis '  amounting 
Jedpoayof  to  £i20.     These  facts  may  not  indeed  point  to  any  oppressive 


iot  or  repressive  policy  on  the  part  of  the  king,  but  it  may  be 
inferred,  from  the  great  dislike  of  the  guild  system  shoMm  by 
Henry  11  and  his  ministers,  that  it  was  no  part  of  the  royal 

^  Pipe  Bon  51  Hen.  I,  p.  144:  '  Bobertus  filial  Leyestani  reddit  00m- 
potum  de  £16  de  gilda  Telafiorani  Londoniaram.'  In  the  chiurter  of 
Henry  I,  which  confirms  to  the  church  of  the  Holy  Trinity  the  rights  of 
the  old  cnihten-gild,  it  is  said  that  they  are  to  be  hM  as  they  were  '  tem- 
pore patris  roei  et  fratris  mei,  et  meo.  et  tempore  Leostani.'  Foeder%  i.  ii. 
in  the  Pipe  KoU,  Witso  the  son  of  Levestan  pays  half  a  mark  of  gold  for 
his  f  Hth^s  office. 

'  See  below,  p.  413.  *  Pipe  Roll  31  Hen.  I,  pp.  143, 145, 148, 149. 


Digitized  by 


Google 


XI.]  Cih/  of  London.  407 

policy  to  encourage  municipal  independence  where  it  could  not  be 
made  directly  serviceable  to  the  humiliation  of  the  nobles  ^. 

Our  next  glimpse  of  the  state  of  London  is  in  the  reign  of  ^'^J^ 
Stephen,  when,  as  we  have  already  seen,  the  chief  men  of  the  Stephen, 
city  were  allowed  to  join  the  small  body  of  barons  and  bishops 
who  elected  the  king.  To  Stephen  the  Londoners  were  for  the 
most  part  faithful,  although  Thomas  Becket,  the  son  of  one  of 
them,  was  the  adviser  and  executor  of  the  policy  which  pre- 
vented the  succession   of  Eustace  and  secured  the  throne   to 

Henry  11 '.     Li  that    council    at  Winchester   by  which   theThe'Oom- 

mmiio. 
empress  was  elected  to  be  lady  of  the   English,  the   citizens 

appeared  by  messengers  acting  on  behalf  of  the  eommunio  \  a 
description  of  municipal  unity  which  suggests  that  the  com- 
munal idea  was  already  in  existence  as  a  basis  of  civic  organi- 
sation. That  idea  was  fiilly  developed  in  the  next  reign,  but  in 
the  case  cited  the  word  may  possibly  mean  nothing  more  than 
the  folk-moot  which  had  been  recognised  in  Henr/s  charter. 

During  the  Norman  period,  then,  London  appears  to  ^^®2S5E{2?of 
been  a  collection  of  small  communities,  manors,  parishes,  church-  ^^^*^" 
sokens,  and  guilds,  held  and  governed  in  the  usual  way ;  the  Leodon. 
manors   descending  by  inheritance,   the    church   jurisdictions 
exercised  under  the  bishop,  the  chapter,  and  the  monasteries ; 
and  the  guilds  administered  by  their  own  officers  and  adminis- 
tering their  own  property :  as  holding  in  chief  of  the  king,  the 
lords  of  the  franchises,  the  prelates  of  the  churches,  and  even 
the  aldermen  of  the  guilds,  where  the  guilds  possessed  estates, 
might  bear  the  title  of  barons.     It  was  for  the  most  part  an 
aristocratic  constitution,  and  had  its  unity,  not  in  the  municipal 
principle,  but  in  th^  system  of  the  shire. 

The  growth  of  the  provincial  towns  is  more  distinctly  trace-  Jjjjjp^^ 
able.     We  have  in  a  former  chapter  seen  their  origin  in  the 
township   of  Anglo-Saxon  times,  generally  in  the   dependent 

^  It  is  possible  that  the  disappearance  of  the  port-reeve,  the  converaon  of 
tho  onihten-gild  into  a  religions  house,  and  the  later  particulars  mentioned 
above,  signify  a  dvic  revolution,  the  history  of  which  is  lost,  but  which 
might  account  for  the  earnest  support  given  by  the  citizens  to  Stephen,  and 
the  struggle  for  the  establishment  of  the  Communa  which  marks  the  reign 
of  Richard  I. 

*  (Jervase,  Ghron.  0.  1371.  *  W.  Malmesb.  Hist.  Nov.  ill  §  46. 
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township  which  acquired  wealth  and  solidity  under  the  pro- 
Boroughiin  tection  of  a  great  earl  or  bishop,  or  of  the  king  himself.     In 
the  time  of  the  Confessor,  as  represented  to  us  in  Domesday, 
the  boroughs  had  obtained  a  clearly  recognised  status.     Their 
customs  are  recorded  as  fully  as  they  would  have  been  in  later 
times  by  charter;  their  constitution  is  set  before  us  as  by  its 
judicial  character  approaching  that  of  the  hundred  rather  than 
that  of  the  mere  township,  although  the  jurisdiction  is  manorial 
rather  than  civic :  the  existence  of  guilds  is  likewise  recorded ; 
the  men  of  Dover  have  a  guild-hall,  and  there  are  guilds  pos- 
sessed of  land  at  Canterbuiy  *. 
Jurisdiotkm      The  first  point  to  be  noticed  is,  however,  that  of  jurisdiction, 
inthetownt.  ^y^jij  \^^  before  and  after  the  Conquest  is  almost  inseparable 
from  that  of  tenure.     In  some  of  the  Domesday  towns  the  sac 
/   and  soc  belongs,  as  in  Lincoln,  to  the  owners  of  manorial  estates 
I    which  are  united  within  the  walls  '.    In  some  it  belongs  entirely 
\   to  the  king,  or  to  the  earl  or  bishop ' ;  and  in  some  it  is  divided 
V  between  the  crown,  the  bishop,  the  earl, — each  of  whom  may  be 
regarded  as  a  public  magistrate, — and  one  or  more  private  lords. 
Subject  to^    In  ftll  these  cases,  unless  expressly  excluded  by  grant,  the  sheriff 
*  *'  ®    *    exercised  the  same  superintendence  over  the  towns  as  he  did 
;    over  the  country:  they  were  exempt  from  the  hundred  court, 
^  either  as  bemg  themselves  hundreds,  or  as  being  held  by  lords 
possessing  sac  and  soc,  but  they  were  not   exempt  from   the 
shire  administration.     The  sheriff  collected  from  them  the  rents 
which  formed  a  portion  of  the  ferm,  and  watched  the  royal 
Tcnnw  in     "fi^^^  *^  *^®*^  courts  of  justice.     The  Norman  Conquest  pro- 
towni.         duced  no  change  in  the  towns,  save  this,  that  the  tenure  became 
a  more  prominent  feature  of  dependence  than  the  jurisdiction. 

1  '  WiUebnnB  filius  Groisfiidi  iii.  [mansuras  habet]  in  qtdbuB  erat  gihalla 
boi^gensium/  Domesd.  i.  i.  In  Canterbury,  *Ipfli  quoque  biirgenses  habe- 
bant  de  rege  zxziii.  acraa  terrae  in  gilda  ana ;  *  habet  archiepiacopoa  xii. 
buigenses  et  xxxii.  mansuras  quas  tenent  derid  de  villa  in  gudam  suam.* 
Ibid.  pp.  a,  3. 

'  *  In  ipsa  oivitate  erant  xii.  lagemanni,  id  est  babentes  sacam  et  sooam.* 
Lincoln,  Domesd.  i.  336.  Beddes  these  twdve,  several  other  great  pro- 
prietors had  their  haUs  with  sao  and  soc. 

"  Sandwich  bdonss  to  the  Archbishop  of  Canterbuiy ;  Domesd.  i.  3 ; 
Exeter  belongs  to  the  king;  ibid.  100;  Warwick  to  the  earl;  Madox, 
Firma  Burgi,  p.  16,  where  many  other  cases  are  given. 
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They  were  regarded  as  held  in  demesne  by  the  lords  who  had 
the  jurisdiction,  and  where  no  other  lord  claimed  it,  they  were 
held  in  demesne  of  the  king.     The  difference  between  the  towns  Tojjjw »" 
thus  held  is  not  perhaps  very  great  until  the  age  of  charters  demesne, 
begins :  then,  when  a  town  belongs  to  the  king,  it  has  a  royal 
charter;  other  towns   have   charters   from   their  lords   which 
sometimes   express   the   consent  of  the  king  to  the  grant  of 
liberties.    Of  the  boroughs  which  possess  early  charters,  North- 
hampton is  in  the  king's  demesne^,  Beverley  in  that  of  the 
archbishop  of  York  \    Leicester  early  in  the  twelfth  century  Leicester 
was  divided  into  four  paHs,  held  by  the  king,  the  bishop  of  seyenU 
Lincoln,  Simon   of  Senlis  who  represented  the   old   earls   of 
Mercia,  and  Ivo  of  Qrantmesnil  the  sheriff  and  farmer  of  the 
king's  share'.     Subsequently  Count  Robert  of  Meulan  got  all 
four  shares  into  his  own  hands,  and  left  the  town  as  a  borough 
in  demesne  to  the  earls  of  Leicester  his  descendants.     The  city  ES?*^?^^ 
of  Winchester,  like  that  of  London,  scarcely  appears  in  Domes- 
day at  all  * ;  its  citizens  had  already,  it  would  seem,  something 
of  the  same   status   as  those   of  London :  their  support  was 
given  to  Stephen  at  his  election  in  the  same  way,  and  they 
shared  with  the  Londoners,  and  occasionally  disputed  with  them, 
the  privilege  of  service  in  the  kitchen  and  the  buttery  at  the 
coronations  \     One  result  of  the  doctrine  of  tenure  in  the  case  The  popu* 

Ifttfiftn  of 

of  the  towns  was  to  leave  the  different  classes  of  men  in  the  towns 
same  condition  in  which  they  were  in  the  country:  the  bur- that  of  the 
gage  tenure  answers  to  the   socage  of  the  rural  manors,  and  ^'°*™ 
the  lowest  class  of  townsmen,  unti]   admitted  into  the  guild, 
is  on  an  exact  level  with  the  rustici  or  nativi,  the  class  into 
which  the  Normans  ultimately  threw  no  small  portion  of  the 
ceorls  and  villeins  of  the  Anglo-Saxon  days. 

The  6rst  step  towards  a  separate  administration  and  distinct 
organisation  is,  as  usual,  one  connected  with  fiscal  arrangements. 

*  Madox,  Firma  Burgi,  p.  7.  *  Foedera,  i.  40. 

*  Ord.  Vit.  xi.  a.  The  Leicester  charters,  a  most  interesting  series,  are 
translated  by  Thompson  in  his  book  on  English  Municipal  History. 

*  *  [The  onstoms,  services,  and  charges  of]  London,  Winchester,  Abing- 
don, and  a  few  others,  were  omitted  probably  on  account  of  charters  of 
immunity  previously  granted ; '  Ellis,  Intr.  i.  190. 

^  Hoveden,  iii.  la,  a48. 
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TfaimKMi  ^*  ^*®  quite  natural  that  the  city  communities,  growing  in 
thetowna.  wealth  and  strong  in  social  unity,  should  wish  to  be  divided 
from  the  country  districts.  The  sheriff  was  answerable  to  the 
crown  for  a  certain  sum,  and  whatever  he  could  make  above 
that  sum  was  his  own  profit  :  nothing  was  easier  than  to  exact 
the  whole  of  the  legal  sum  from  the  rich  burghers,  and  take 
for  himself  the  profits  of  the  shire ;  or  to  demand  such  sums  as 
he  pleased  of  either,  without  rendering  any  account.  The 
burghers  made  it  a  point  then  to  have  such  a  valuation  of  their 
town  as  would  show  what  was  really  due,  apart  from  the  profits 
of  the  shire ;  and  this  done,  they  would  pay  to  the  sheriff  no 
more,  except  as  a  free  gift  or  in  return  for  special  services. 
The  Domesday  Survey  accordingly  gives  the  profits  of  the  towns 
at  distinct  round  sums,  which  had  probably  been  long  before 
TheiYmia  agreed  on.  The  next  point  gained  was  to  take  the  collection 
of  this  sum  out  of  the  hands  of  the  sheriff;  which  was  done 
by  obtaining  from  the  crown  a  charter  letting  the  town  to  the 
burghers  at  a  fee  farm  rent  equal  to  the  sum  thus  deducted 
from  the  ferm  of  the  shire.  This  was  called  the  firma  burgiy  a 
rent  paid  to  the  crown  from  the  borough,  for  which  the  burghers 
were  responsible,  and  which  they  collected  amongst  themselves 
by  strict  apportionment  *. 
Who  bought  It  must  have  been  however  a  primary  question,  to  whom  could 
Bviyif  guch  a  charter  be  granted,  and  what  organisation  existed  among 
the  burghers  that  was  capable  of  entering  into  such  an  engage- 
ment. Various  answers  have  been  given  to  the  question :  some- 
times the  guild,  sometimes  the  leet  jury,  sometimes  the  germ  of  a 
corporation,  the  existence  of  which  is  somewhat  hastily  presumed, 
has  been  assumed  as  the  recipient  of  the  grant.  But  it  seems 
most  natural  to  refer  it  to  the  only  organisation  of  the  existence 
of  which  we  have  certain  evidence,  the  fully  qualified  members 
of  the  township  or  hundred  court  of  the  town,  as  already  con- 
stituted.    These  were  the  owners  of  land,  the  owners  of  houses, 

'  See  Madox,  Firma  Borgi,  p.  i8;  Hist.  Exch.  pp.  226  sq. ;  Brady  on 
Boroughs,  pp.  40  sq.;  Gneist,  Self-government,  i.  104- no,  847-850,  Yer- 
wait.  i.  154  sq.  The  arrangement  might  be  either  at  fee  farm  or  for  a 
term  of  years.  The  Jirma  hurgi  (totidem  verbis)  first  appears  in  Domesday 
in  the  case  of  Huntingdon.  The  forms  of  Northampton,  Wallingford,  and 
Colchester  are  spedfi^  in  the  Pipe  Roll  of  31  Henry  L 
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i^ops»  or  gardens  ;  the  burgage-tenantB,  from  whoee  burgages  the  W  tenants 
rent  was  originally  due,  and  from  which  it  must,  if  raised  legally,  ^^JJJ^' 
be  paid :  these  men  met  in  the  church-yard  or  town-hall  as  the  comm%miiat 

civftcUis, 

men  of  the  township ;  in  a  trading  town  they  would  be  the  mem- 
bers of  the  guild ;  and,  in  the  judicial  work  of  the  town,  they  were 
the  class  who  furnished  the  judices  and  juratores,  the  leet  jury  in 
fact,  when  that  jury  first  comes  to  light  ^  Under  the  reeve,  the 
praepositus  as  the  Norman  lawyers  called  him,  there  was  already 
a  cammunitas  civitatis,  although  of  a  very  primitive  form. 

The    body  thus    recognised    speedily    discovered    its    ownAd^gonai 
strength,  and  obtained  further  grants  of  perpetual  privileges,  ijurdluwed. 
or  purchased  the  occasional  enjoyment  of  them :  the  city  of  I 
London  serving  as  the  standard  to  which  all  attempted  to  rise. 
In  ▲.D.  1 1 30  the  citizens  of  Lincoln  paid  aoo  marks  of  silver 
and  four  marks  of  gold  that  they  might  hold  their  city  of  the 
king  in  chief :  a  charter  would  probably  be  the  result  of  this 
payment,  or  at  all  events  the  bestowal  of  privileges  enumerated 
in  the  charter  of  Henry  IL     That  king  specifies,  as  one  of  the  ctoaes  of 
existing  rights  of  the  burghers  of  Lincoln,  that  they  had  a  i^^  Beyer- 
merchant-guild  composed  of  the  men  of  the  city  and  the  mer-  ^' 
chants  of  the  county  \      The  charter  of  Archbishop  Thurstan 
to  Beverley  places  the  '  hans-hus'  or  guild-hall  among  the  fore- 
most of  the  privileges  conferred  on  his  men.     '  I  will  that  my 
men  of  Beverley  shall  have  their  hans-hus  \  that  they  may  there 

*  See  GneiBt,  as  above  referred  to.  He  distinctly  regards  the  eommuna, 
the  origin  of  the  corporation,  as  the  result  of  a  combination  of  the  firma 
burgi  with  the  leet  jurisdiction.  This  I  entirely  agree  with,  but  the  adjust- 
ment of  the  relation  of  these  two  elements  with  the  guild  presents  some 
difficulties  as  to  its  universal  applicability. 

*  Pipe  Roll  31  Hen  I.  p.  114, 

*  '  Gildam  suam  meroatoriam  de  hominibus  civitatis  et  de  aliis  merca- 
toribus  comitatus,  sicut  illam  habuerunt  tempore  Edwardi,  Willelmi  et 
Henrici  regam  Angliae.'    Foed.  i.  40  ;  Select  Charters,  p.  159. 

*  The  *  bans,*  afterwards  such  a  name  of  power,  appears  first  in  England, 
later  in  Germany.  G.  L.  von  Maurer,  Stkdteverfiissg.  ii.  35^;  Sartorius, 
Urk.  Gesch.  d.  Deutscb.  Haose,  i.  73.  It  seems  to  be  identical  with  guild, 
and  it  is  also  used  in  the  sense  of  a  tax.  Sartorius,  i.  75,  76.  We  have 
here  a  bans  bus  at  York  and  another  at  Beverley.  The  men  of  York  had 
in  the  time  of  John  their  guild  at  home  and  several  hanxu  both  in  England 
and  in  Normandy.  The  men  of  Dunwich  have  their  hama  et  gilda  mer- 
csioria  confirmed  by  the  same  king.  Select  Charters,  pp.  303,  304.  In 
the  second  year  of  Henry  III  the  citizens  of  Hereford  paid  for  a  charter, 
and  to  have  for  ever  a  merchant-guild,  with  a  hanta  and  other  liberties. 
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treat  of  their  bye-laws,  to  the  honour  of  Qod  and  S.  John,  and 

Earir  the  canons,  and  to  the  improvement  of  the  whole  township, 

towm.         freed  according  to  the  same  law  as  that  which  those  of  York 

have  in  their  hans-hus.'     In  other  towns  the  guilds  were  already 

making   their  way:  the  Pipe  Roll   records  payments  by  the 

weavers  of  Oxford  of  two  marks  of  gold  that  they  might  have 

their  guild ;  the   shoemakers  pay  five  that  they  may  recover 

theirs ;  the  weavers  of  Huntingdon  pay  forty  shillings  ;   those 

Riaeof  the    of  Lincoln  a  mark  of  gold  ^.     But  the  most  significant  indication 

of  growth  is  found  in  the  curious  payment  of  Thomas  of  York, 

the  son   of  Ulviet,  who   gives  the  king  a  coursing  dog  that 

he  may  be  alderman  of  the  merchant-guild  of  York  :  the  value 

of  a  coursing  dog  was  twenty  shillings  *  so  that  either  the  position 

was  an  unimportant  one,  or  Thomas's  hold  upon  it  so  strong 

as  to  make  the  king^s  consent  a  matter  of  small  value.    There 

is  as  yet  no  indication  that  the  guild  aspires  to  modify  ihe 

Ancient        constitution  of  the  city. 

Si^**'  The  origin  of  guilds,  as  has  been  already  remarked,  runs 

back  to  remote  antiquity.  The  simple  idea  of  a  confraternity 
united  for  the  discharge  of  conmion  or  mutual  good  offices, 
supported  by  contributions  of  money  from  each  member  and 
celebrating  its  meetings  by  a  periodical  festival,  may  find 
parallels  in  any  civilised  nation  at  any  age  of  the  world.  The 
ancient  guild  is  simply  the  club  of  modem  manners  *.     In  Eng- 

Madox,  Hist.  Ezoh.  p.  384.  Tliere  was  a  hanta  iHao  at  Montgomery 
(Eyton,  Shropshire,  xi.  134) ;  at  Liverpool,  Wigan,  and  Preiton  (Htfland's 
Mamecestre,  u  182.  198,  204). 

*  Pipe  EloU  31  Hen.  I,  pp.  a.  5,  48,  109. 

'  Ibid.  pp.  34,  35.  Ulviet,  the  &ther  of  Thomas,  was,  as  we  learn  from 
the  inquest  into  the  customs  of  the  church  of  York  (above,  p.  395),  a  lage- 
man  or  magistrate  of  the  city.  Perhaps  we  may  infer  from  this  a  gradual 
change  from  the  lageman  to  the  guild  system  produced  by  continuing  the 
substantial  power,  under  different  names,  but  in  the  hands  of  the  same 
&milies.  Compare  the  relations  of  Leo&tan  and  his  son  Robert  with  the 
cnihten-gild  and  weavers*  ffild  of  London,  above,  p.  406. 

'  On  uie  subject  of  guilds  see  an  essay  by  Brentano,  prefixed  to  Toulmln 
Smith's  EnglUh  Otldt,  which  condenses  the  results  of  the  investigations 
of  Wilda  and  others.  The  rules  laid  down  by  Hincmar  for  the  geldoniae 
or  confratriae  of  his  time  show  that  they  were  identical  with  the  religious 
guilds  of  the  Anglo-Saxons.  Gneist,  Self-government,  i.  1 10,  Yerwalt  i.  1 39, 
thinks  that  too  much  importance  has  been  attached  to  the  guilds  by  modem 
writers,  and  that  their  constitutional  importance  was  much  less  in  England 
than  on  the  Continent. 
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land  it  appears  early,  if  not  first  of  all,  in  a  religious  form,  and  Gtuidsof 
that  form  it  retained  throughout  the  middle  ages,  although  it  tfanet.  ^ 
does  not  engross  the  name.  Three  of  these  religious  guilds  are 
known  to  us  by  their  statutes,  which  date  from  the  early  years 
of  the  eleventh  century  ^  At  Abbotsbury  in  Dorset  Orcy  grants  The  Abbots- 
a  guild-hall  as  property  to  the  guild,  in  honour  of  Gk>d  and 
S.  Peter,  and  lays  down  rules  for  the  members.  The  con- 
tributions are  to  be  in  wax,  bread,  wheat,  and  wood :  the  wax 
is  for  the  maintenance  of  lights  in  the  minster.  Fines  are 
ordered  for  the  neglect  of  duty,  for  offensive  words,  and  for 
bringing  more  than  the  due  number  of  guests  to  the  guild- 
feast.  The  only  specified  duty  is  that  of  contributing  to  the 
comfort  of  the  dying,  and  attending  the  burial  and  praying 
for  the  souls  of  deceased  members  :  a  steward  and  '  feormeras,' 
or  caterers  for  the  feast,  are  the  only  officers  mentioned,  but 
there  are  two  classes  of  guild  brothers,  one  distinguished  by 
full  membership.  The  rules  of  the  Exeter  guild  direct  three  The  Bzeter 
annual  feasts,  with  masses  and  psalm-singing  for  quick  and 
dead;  the  contributions  are  in  malt  and  honey;  the  fines  are 
for  neglect  of  the  feast  or  the  contribution,  and  for  offensive 
words.  On  the  death  of  a  brother  an  additional  subscription 
of  fivepence  is  called  for;  at  a  house-burning  one  penny; 
and  there  is  a  provision  for  funeral  services.  The  second 
order  of  membership  appears  under  the  name  of  'cniht.' 
^  these  two  cases  the  duties  of  the  members  are  purely  re- 
ligious, and  nowhere  concern  questions  of  law  or  police.  The 
statutes  of  the  thegns'  guild  at  Cambridge*  contain  similar 

^  The  ftatatet  of  these  guilds  are  given  in  English  by  Kemble,  Saxons, 
i.  51 1-514.  Those  of  Abbotsbury  are  in  the  Ck>d.  Dipt  doocczlii ;  and  the 
other  two  in  Hiokes,  Dissert  E^st  pp.  10-13.  The  objects  of  the  guilds 
are  thus  stated  by  Hincmar :  '  In  omni  obsequio  religionis  oonjungantur, 
videlicet  in  oblatione,  in  luminaribns,  in  oblationibus  motuis,  in  exsequiis 
defunctonun,  in  eleemos3mis  et  ceteris  pietatis  offidis;*  especially  the  offer* 
inff  of  candles  and  maintenance  of  lights.     Brentano,  p.  bozi. 

'  Kemble,  Sazons«  i.  513.  The  thegns'  guild  naturally  calls  to  mind  the 
lagemammi  of  Cambridge,  mentioned  &  Domesday,  and  referred  to  above, 
p.  94.  The  heriot  of  the  Cambridge  lagemanni  was  eight  pounds,  a  palfrey, 
and  the  arms  of  a  knight  They  were  certainly  thegns,  and  this  guild  may 
be  a  rudimentazy  form  of  a  corporation ;  for  it  is  observable  that  the  guild 
brethren  make  some  rules  whi(^  without  the  aid  of  the  magistrates,  they 
would  find  it  very  difficult  to  enforce. 
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The  Cun.     provisions  :  there  are  directions  for  the  hnrial  of  members,  fines 
bridge  guild.  £^y  misgreeting  and  violence,  and  regulations  for  mutual  help 
in  difficulties.    But  there  is  much  more :  if  a  brother  be  robbed, 
the  guild  undertakes  to  exact  eight  pounds  from  the  thief; 
if  a  brother  slay  a  man  righteously,  the  guild  helps  to  pay  the 
wergild ;   if  unrighteously,  he  bears  his  own  penalty ;   if  one 
slay  another,  he  must  redeem  his  place  as  a  guild-brother 
by  a  fine  of  eight  pounds  ;  and  if  any  eat  and  drink  with  one 
who  has  slain  a  guild-brother,  he  pays  a>  pound  or  clears  him- 
self by  compurgation.      It  can  scarcely  be  doubted  that  this 
form  of  guild  had  legal  recognition :  the  law  of  Ethelred  pre- 
scribes a  fine  for  breach  of  '  peace  given  in  an  alehouse,'  which 
apparently  refers  to  something  of  this  kind  ^. 
The '  fnih-       '^^  Cambridge  statutes  thus  connect  the  religious  guild  with 
*^ '  the  '  frith-gild,*  a  form  of  association  of  which,  although  it  is  of 

a  more  advanced  and  complex  character,  there  are  even  earlier 
documentary  traces.  The  provision  of  the  laws  of  Ini  and 
Alfred,  that  the  *  gegildan,'  or  guild-brethren,  of  the  kinless  man 
should  share  in  the  receipt  and  responsibility  of  the  wergOd, 
may  possibly  be  referred  to  an  institution  of  the  sort  existing 
among  the  foreign  settlers  in  the  seaport  towns  of  Wessex  ' : 
it  is  possible  that  it  may  denote  a  wide  extension  of  the  guild 
i^rstem  amongst  the  English,  but  no  further  light  can  now  be 
The  Judkia  thrown  upon  it  Under  Athelstan  however  we  have  the  complete 
'iS^iS^lliae,  code  of  a  '  frith-gild  of  the  city  of  London,  in  which  may  be 
recogoised  a  distinct  attempt  on  the  part  of  the  public  autboritiee 
to  supplement  the  defective  execution  of  the  law  by  measures 
for  mutual  defence'.  It  is  drawn  up  by  the  bishops  and  reeves 
beloDgiog  to  London,  and  confirmed  by  the  pledges  of  the 
'frith-gegildas;'  and,  if  it  be  indeed  the  act  of  a  voluntary 
association,  forms  a  curious  precedent  for  the  action  of  the 
Qermanic  leagues  and  the  Castilian  hermandad  of  later  ages. 
By  this  statute  a  monthly  meeting  is  directed,  at  which  thore 
is  to  be  'bytt-fylling^'  and  a  refection,  the  remains  of  which 

>  Ethelred,  iiL  i. 

*  Ini,  i6.  21 ;  Alfred,  17,  a8 ;  Sohmid,  Gesetae,  587-580;  see  above,  p.  89. 

*  AthektAa,  vi.  (  i-ia :  '  Jodicia  dritatit  LondoDiae. 

*  The  byttfyUing  u  in  the  Latin  version  Imeodl^nm  UnplHio,  the  filling 
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are  to  be  bestowed  in  alms :  on  the  death  of  a  member  each  Soemi  and 

p(Hioe 
brother  gives  a  loaf  and  sings,  or  pays  for  the  singing  of,  fifty  system  of 

1  rmoi  i»  i»i  f   •  •II*    tne  London 

psalms.     Thus  far  the  common  form  of  the  rehgious  guild  is '  Mth-Riid.* 

preserved.      The  other  articles  refer  to  the  enforcement  of 

mutual  defence:    each   member  pays  fourpenoe  for  common 

purposes^  towards  a  sort  of  insurance  fund  from  which  the 

g^d  makes  good  the  losses  of  members ;  and  a  contribution 

of  a  shilling  towards  the  pursuit  of  the  thief.     The  members  Its  mrnmise- 

xnont  in 
are  arranged  in  bodies  of  ten,  one  of  whom  is  the  head-man ;  tens. 

these  again  are  classed  in  tens  under  a  common  leader,  who 
with  the  other  head-men  acts  as  treasurer  and  adviser  of  the 
hundred  members.  The  special  objects,  for  which  minute  di- 
rections are  given,  are  the  pursuit  and  conviction  of  thieves 
and  the  exacting  of  compensation,  the  carrying  out  of  the  - 
law  which  Athelstan  and  the  witan  had  passed  at  Qreatley 
and  Thundersfield.  It  is  improbable  that  any  institution  on 
so  large  a  scale  existed  in  any  other  town  than  London, 
although  the  Cambridge  statute  may  have  been  drawn  up  on 
the  same  model ;  and  it  would  be  rash  to  connect  the  '  Cnihten- 
gild'  of  Henry's  reign  with  this  guild  in  particular,  although 
the  existence  of  the  one,  taken  in  connexion  with  the  '  cnihts'  of 
the  Exeter  guild,  irresistibly  suggests  the  mention  of  the  other. 

A  charter  of  the  reign  of  Edgar  mentions  three  '  geferscipas '  Guilds  tt 
or  fraternities  existing  at  Canterbury  ^ ;  one  of  these  may  be  buy- 
the  priests*  guild  which  is  recorded  in  Domesday  as  possessing 
land,  another  the  '  ceapmanne  gild,*  the  third  a  cnihtengild  *.* 

oC  baits  or  vats :  whether  the  ale  brewed  at  one  meeting  was  drunk  at  the 
wiKtob,  or  at  the  next,  or  sold  for  the  benefit  of  the  guild,  It  is  hard  to  say. 
No  contribution  of  malt  is  mentioned  in  these  statutes,  as  was  the  case 
with  those  of  Exeter.  The  Chronicle  of  Battle  mentions  four  guilds  adding 
that  the  abbot  pays  to  each  the  regular  contribution  of  a  member  *ad 
ceryifliam  faciendam/  and  has  a  poor  man  to  represent  him  and  drink  his 
shard  at  each  meeting ;  pp.  ao,  a  i.  Giraldus  Cambrensis  (Ang.  Sac.  ii.  397) 
describes  the  guildhall  of  London  as  '  Aula  publica  quae  a  potorum  con- 
▼entu  nomen  acoepit.'    See  above,  p.  29,  note. 

^  Somner,  Canterbury,  part  i.  p.  178,  describes  a  charter  of  Edgar  dated 
▲.0^56,  and  attested  by  Hlothwig  the  port-reeve,  and  the  congregation 
at  Christ  Church,  and  the  congregation  at  S.  Augustine's,  and  the  three 
'  g^feneipcu  innan  burhwara  utan  burhwara  miccle  gemittan.' 

'  Somner,  p.  179;  below,  p.  416.  An  imperfect  Canterbury  charter  oi 
tibe  reign  of  Etbelbert  (860-866)  is  attested  by  '  effo  i£thelstan  and  ingan 
bmgware,  ego  uEthelhelm  and  cniahta  gaaldan.'    &embld,  C.  D.  M.  p.  83. 
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The  The  third  form  of  guild,  the  merchant-guild,  'ceapmanne 

yuiid:  glide/  or  hansa,  must  be  at  least  as   old  as  the  Conquest. 

The  charters  of  the  twelfth  century  refer  to  the  gilda  mer- 
catoria  as  existing  in  king  Edward's  time  ^     The  guild-hall  of 
the  men   of  Dover  is   not  likely  to   have  been   merely  the 
owning        meeting-place  of  a  private  religious  club*.      The   guilds   of 
Canterbury  possessed  messuages  and  lands  at  the  time  of  the 
Domesday  Survey  ;   and  the  '  ceapmanne-gild '  in  the  days  of 
Anselm  exchanged  eight  houses  with  the  monks   of   Christ 
Church,  each  party  conveying  the  right  of  sac  and  soc  as  they 
and  making  themselves  had  held  it'.     In  the  hans-hus  of  Beverley  and  York 
^'  ^**       the  burghers  met  to  make  their  statutes,  the  by-laws  by  which 
they  regulated  the  trade  and  other  municipal  business  of  the  town 
which  did  not  fall  under  the  view  of  the  more  ancient  courts. 
a  Huppifr.      A  merchant-guild  which  possessed  land,  exercised  jurisdiction, 
^^niS-      And  enacted  by-laws,  must  have  already  assumed  the  character 
^^^^'  of  an  official  organisation,  supplementary  perhaps  in  the  first 

■^  ^  place  to  the  township  administration,  but  gradually  coalescing 
with  it.  Possibly  the  merchant-guild  may  have  sometinies  pur- 
chased the  firma  burgi.  For  in  the  great  mercantile  towns  all 
the  land  and  houses  would  be  held  by  merchants  and  their 
including  all  dependents :  from  the  merchant  who  had  made  three  voyages 
over  the  sea  at  las  own  cost  and  so  thriven  to  th^pi-right,  to 
the  mere  retailer,  every  one  who  was  in  the  position  of  a  free- 
holder was  connected  with  trade,  every  one  who  would  have 
a  claim  on  public  office  or  magistracy  would  be  a  member  of  the 
guild  *.  Further  still,  the  merchant-guild  supplied  a  machinery 
of  enfranchisement;    the  villein,  the  nativus  of  the  Norman 

If  this  is  genuine  it  is  the  earliest  extant  instance  of  such  a  guild  in 
England. 

'  Charter  of  Lincoln,  Foeders,  i.  40.  *  Domesday,  L  I. 

'  It  is  an  agreement '  betwux  than  hirede  »t  Christescircean  and  than 
cnihtan  on  Cantwareberig  of  oepmanne  gilde ;'  and  it  is  attested  by  Calveal 
the *portegerefa  and  tha  yldista  n^n  of  tham  heape.'  Somner,  p.  179. 

*  The  charters  of  Henry  II  and  Richard  I  to  Winchester  are  granted  to 
the  citizens  of  the  merchant-guild ;  Select  Charters,  pp.  158, 157.  Whether 
this  means  that  all  the  citizens  of  the  town  were  in  the  guild,  or  that  there 
were  others  dependent  on  the  bishop  who  were  not  in  the  guild,  can  only 
be  decided  by  local  records.  The  privileges  granted  are  much  the  same  at 
those  generally  bestowed  on  hwrgcn$et. 
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times,  who  could  obtain  admission  into  the  guild  and  was  un-  Enftviohia- 
claimed  by  his  lord  for  a  year  and  a  day  became  a  freeman  ^.  ^he 
His  membership  was  allowed  to  give  him  that  status  which  guild, 
otherwise  the  law  refused  to  landless  men. 


The  merchant-fi:uild  contained  all  the  traders,  whether  or  no  Its  i 

°  poly  of  IooaI 

they  possessed  an  estate  of  land.     The  charters  of  Oxford  and  mde. 

other  towns  direct  that  no  one  shall  exercise  any  merchandise 
in  the  town  who  does  not  belong  to  the  merchant-guild  or 
cannot  plead  ancient  custom  ^  Such  a  fraternity  would  of 
course  aim  at  engrossing  among  its  own  members  the  local 
authority :  they  would  furnish  the  great  majority,  if  not  the 
whole  of  the  members  of  the  court-leet;  they  would  be  the 
electors  of  the  reeve,  the  recipients  of  the  charters.  There  were  Craft-guilda, 
craft-guilds  besides,  those  of  the  weavers  and  shoemakers  for 
instance,  which  might  in  small  manufacturing  towns  aim  at 
the  same  position,  but  which  would  as  a  rule  content  themselves 
with  making  regulations  for  their  own  crafts  and  with  possessing 
property  to  pay  the  expenses  of  their  own  festivals.  The  fines 
paid  by  these  bodies  show  that  the  king  or  the  sheriff  viewed 
them  with  jealousy ;  the  confirmation  of  their  position  by  charter 
proves  that  they  were  originally  voluntary  associations  and  not 
the  creation  of  the  State.  The  right  of  the  merchant-guild  to  Belation 
exclude  from  the  privileges  of  trading  all  who  were  not  members  merohant- 
of  its  own  body  seems  to  imply  necessarily  either  that  these  craft-  ^t^uUda. 
guilds  originally  stood  in  a  filial  relation  to  it^  or  that  the  member- 
ship of  the  narrower  involved  also  the  membership  of  the  wider 
society.  The  struggles  between  the  patrician  burghers  of  the 
merchant-guild  and  the  plebeians  of  the  craft-guilds,  which  mark 
the  municipal  history  of  Germany,  have  no  exact  parallel  in 

^  Customs  of  Newcastle,  Select  Charters,  p.  107  ;  charter  of  LiDOoIn,  ibid. 
150 ;  charter  of  Nottingham,  ibid.  159 ;  Glimyill,  De  Legibus,  v.  5,  ibid.  155. 

*  80  also  that  of  Montgomery;  Eyton's  Shropshire,  xi.  134 ;  and  that  of 
Chester;  Harland*s  Mamecestre,  L  189.  It  is  probable  that  this  arrange- 
ment was  of  the  essence  of  the  guild,  and  that  the  power  of  enforcing  the 
regulation  was  the  great  privilege  secured  by  the  confirmation  of  the 
guilds  by  charter,  ^e  same  exdusive  right  is  exercised,  occasionally  at 
least,  by  the  craft-guilds:  in  1 157  the  shoemakers  of  Magdebui^  ordained 
that  no  shoes  should  be  sold  in  the  city  except  by  members  of  their  guild 
or  by  their  licence ;  6.  L.  von  Biaurer,  Stadteverfiusg.  ii.  397.  Comparo 
the  case  of  the  weavers  of  York,  Bot.  CL  i.  421. 
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t 
The  England  although   there  are   traces  of  disputes  between   the 

piid  and      mayor  and  citizens  of  London  and  the  guild  of  weavers  in  the 
guild*.         fourteenth  century  which  show  that  the  relations  of  the  two 
bodies  were  not  satisfactorily  determined  K     That  these  rela- 
tions were  created  by  a  separate  measure,  such  as  that   by 
which   the  several   guilds  at   Berwick^  coalesced  in  a  single 
merchant-guild,  is  scarcely  probable.     For  the  present  period 
however  the  existence  of  the  merchant-guild  and  its  prominence 
Constitu-      in  the  charters  are  nearly  all  the  data  that  we  possess.     In  the 
tion  of^'    reign  of  Henry  11  there  can  be  little  doubt  that  the  possession 
glfud.    ^     of  a  merchant-guild  had  become  the  sign  and  token  of  muni- 
cipal independence  :  that  it  was  in  fact,  if  not  in  theory,  the 
""    governing  body  of  the  town  in  which  it  was  allowed  to  exist. 
It  is  recognised  by  Qlanvill  as  identical  with  the  communa  of 
the  privileged  towns',  the  municipal  corporation  of  the  later  age. 
^^  wSd^^       Yet  the  merchant-guild  and  the  governing  body  of  the  town 

to  the  are  not  identical  in  idea  :  the  chief  of  the  guild  is  the  alderman, 

cwmmuna.  ,  ^     '  °, 

the  chief  of  the  magistracy  is  the  praepositus  or  reeve.     The 

merchant-guild  of  York  may  be  recognised,  but  the  communa  of 
London  is  watched  and  discouraged ;  the  formation  of  new  guilds 
without  authorisation  is  punishable ;  they  are  adulterine  like  the 
adulterine  castles  of  the  barons  ;  their  object  is  suspected  to  be 
not  the  maintenance  of  their  craft,  or  of  peace  or  religion,  but 

lil€ffU  the  defeating  of  the  king's  rights.  In  the  twenty-sixth  year  of 
Henry  II,  eighteen  adulterine  guilds  in  London  are  fined  in 
various  sums ;  amongst  these  are  the  goldsmiths,  the  butchers, 
and  the  pilgrims;  each  is  mentioned  as  having  its  own  alder- 
manl  The  offence  of  Ailwin  of  Gloucester  ^  and  of  Thomas 
*  from  beyond  the  Ouse  • '  at  York  was  probably  of  the  same 

megal         sort,  they  had  set  up  a  '  communa '  without  authority.     There 

must  have  been  in  London,  and  in  a  less  number  in  York  and 

^  Madox,  Firma  Burgi,  pp.  192  sq. 

'  Houard,  TraiMs,  ii.  467 ;  Smith,  English  Gilds,  pp.  338  sq. ;  Acts  of 
Parliament  of  Scotland,  i.  89. 

•  GlanviU,  De  Legibus,  v.  5, 

*  *  Admerciamenta  de  gildis  adnlterinis  ;*  Hist.  Exch.  pp.  390,  391. 
'  Ailwinus  Merciarius  reddit  compotum  de  ;Cioo  pro  Communa.'    Rot.' 


guilds. 


communa. 


Pip.  16  Henry  II ;  Hist.  Exch.  p.  391 
■  *  Thomas  de  ITltrausa  reddit  com 
qoam  volebant  fieMsere.'    Bot.  Pip.  22  fienry  II ;  Firma  Borgi,  p.  35. 


Thomas  de  Ultrausa  reddit  computum  de  xx.  marcis  pro  Commima 
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Wincliester  also,  some  other  influential  men  who  were  not  con- 
nected with  trade,  and  whom  the  aggressive  policy  of  the  guilds 
would  necessarily  exclude  from  municipal  power :    these  con- 
tinued prohably  to  hold  their  own  courts  as  lords  of  manors  or  Relation  of 
to  claim  exemption  from  the  jurisdiction  of  magistrates  from  the  fijod- 
whose  election  they  were  excluded ;  but  they  can  never  have  been  community, 
strong  enough  to  oppose  the  popular  current :  the  great  men  of 
Lincoln  who  possessed  sac   and   soc  must  either  have  been 
absorbed  in  the  merchant-guild  or  have  been  bought  up  by  it 
before  Henry  II  recognised   it  by  charter;    possibly  before 
Henry  I  sold  to  the  burghers  the  status  of  tenants-in-chief. 
But  doubtless  every  trading  town  had  its  own  special  history, 
and  made  its  own  special  sacrifices  for  unity  and  freedom.     In  The  growth 
London   the   struggle  lasted  the  longest  and  took  the  most  corporation 
various  forms.     The  communa  there  did  not  obtain  legal  recog- 
nition until  1 191 ;  it  was  not  until  the  reign  of  Edward  II  that 
all  the  citizens  were  obliged  to  be  enrolled  among  the  trade- 
guilds,  and  in  the  reign  of  Edward  HI  the  election  of  the  city 
magistrates  was  transferred  from  the   representatives  of  the 
ward-moots  to  the  trading  companies  \ 

The  history  of  this  feature  of  our  local  institutions  will  always  Political 

.  .  .  ...  miportanod 

be  read  with  different  feelings ;  whilst  municipal  independence  of  these 

has  in  many  cases  helped  the  cause  of  liberty,  it  has  in  others 
encroached  largely  on  wider  rights ;  and  so  far  as  it  is  based  on 
the  guild,  it  must  be  regarded  as  the  result  of  a  series  of  infringe- 
ments on  the  ancient  rights  of  free  inhabitants,  as  one  out  of 
many  cases  in  which  an  organisation  originally  created  for  the 
protection  of  the  weak  has  been  allowed  to  monopolise  their  rights 
and  to  usurp  the  functions  of  government ',  The  dislike  with 
-which  the  communa  was  viewed  outside  the  towns  is  marked  by 
Bichard  of  Devizes,  a  free-speaking  author,  who  furnishes  some 
important  data  for  the  civic  history  of  the  reign  of  Bichard  L 
The  communa  is  *  tumor  plebis,  timer  regis,  tepor  sacerdotii.* 

>  See  Dr.  Brentano's  Eeaay  in  Smith's  English  Gilds,  p.  czL 
'  That  this  was  the  case  with  the  French  communes  occasionally  maj  b« 
seen  by  the  charter  of  Philip  IT,  withdrawing  the  privileges  of  itampes  in 
oonsequence  of  the  oppression  of  the  churches  and  knights  by  the  commune ; 
Ordonnances  des  Bois,  zi.  377. 
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communes. 


The  process  then  by  which  the  gnilds  gained  their  municipal 
position  is  obscure;  and  it  was  not  completed  within  the 
Norman  period.  Its  history  can  scarcely  be  interpreted  without 
reference  to  the  development  of  town  organisation  which  was 
going  on  abroad.  In  France  the  communal  constitution  was 
during  this  period  encouraged,  although  not  very  heartily,  by 
Lewis  VI,  who  saw  in  it  one  means  of  fettering  the  action  of 
the  barons  and  bishops  and  securing  to  himself  the  si^pport  of  a 
strong  portion  of  his  people*.  In  some  cases  the  commune  of 
France  is,  like  the  guild,  a  voluntary  association,  but  its  objects 
are  from  the  first  more  distinctly  political.  In  some  parts  of 
the  kingdom  the  towns  had  risen  against  their  lords  in  the 
latter  half  of  the  eleventh  centurv,  and  had  retained  the  fruits 
of  their  hard-won  victories'.  In  others,  they  possessed,  in  the 
remaining  fragments  of  the  Karolingian  constitution,  some 
organisation  that  formed  a  basis  for  new  liberties.  The  great 
Charters  of  number  of  charters  granted  in  the  twelfth  century*  shows  that 
the  policy  of  encouraging  the  third  estate  was  in  full  sway  in 
the  royal  councils,  and  the  king  by  ready  recognition  of  the 
popular  rights  gained  the  affections  of  the  people  to  an  extent 
which  has  few  pai-allels  in  French  history.    The  French  charters 

^  Thierry  divides  the  municipalitiefl  of  France  into  five  zones  or  regions  : 
(i)  the  North,  the  home  of  the  sworn  commune,  comprising  Picardy,  Artois, 
Flanders,  the  Isle  of  France,  Champagne,  and  Normandy;  (2)  the  South » 
the  home  of  the  consular  forms,  dating  (by  a  bare  possibility)  from  Romaa 
times ;  (3)  Central  France,  where  the  aMdministration  was  generally  in  the 
hands  of  a  pr^vdt,  and  the  constitution,  something  like  that  of  the  Engliah 
unchartered  towns,  based  on  the  ancient  usage  in  the  rural  districts ; 
(4)  the  West,  comprising  Brittany  and  the  Poictevin  provinces;  in  the 
former  the  parish  church  was  the  centre  of  administration,  and  the  system 
was  generally  parochial,  half  ecclesiastical  and  half  civil;  in  the  latter 
sworn  communes  were  founded  on  the  model  of  Normandy;  (5)  the 
Eastern,  which  had  been  part  of  the  medieval  Grerman  empire  and  shared 
the  general  history  of  the  German  municipalities.  Tableau  de  TAncienne 
France  Municipale  ;  Hist,  dn  Tiers  £tat,  ii.  43  sq. 

'  The  commune  of  tie  Mans  appears  as  early  as  1073,  *  facta  igitur  con- 
spiratione  quam  commnnionem  vocabant  ;*  Gesta  Pont.  Cenomann.,  Ma- 
billon,  Analecta,  p.  308 ;  that  of  Cambray  dates  from  1076,  and  that  of 
Beauvais  from  1099.    Thierry,  Tiers  6tat,  ii.  63. 

'  Many  of  these  may  be  found  in  the  Ordon.  dee  Bois :  in  Baluze*B  Miscel- 
lanea,  vols.  iii.  iv.,  and  in  the  Recueil  des  Monuments  In^its  de  V  Hist,  da 
Tiers  £tat,  ed.  by  Aus(.  Thierry.  See  also  Kemble,  Saxons,  ii  pp.  531-544 ; 
and  the  £Qstorical  Illustrations  appended  to  Guizot  a  Lectures  on  Civilisa- 
tion in  France. 
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are  in  both  style  and  substance  very  different  from  tbe  English.  The  ohawc- 

„,,...,  ter  of  their 

The  hberties  which  are  bestowed  are  for  the  most  part  the  same*,  liberties. 

exemption  from  arbitrary  taxation^,  the  right  to  local  jurisdic- 
tion', the  privilege  of  enfranchising  the  villein  who  has  been  for 
a  year  and  a  day  received  within  the  walls*,  and  the  power 
of  electing  the  officers*.      But  whilst  all  the  English  chartere  ^  ' 
contain  a  confirmation  of  free  and  good  customs,  the  French  are 
filled  with  an  enumeration  of  bad  ones'.     The  English  recur  in  Contrasted 
thought  to  a  time  when,  in  tradition  at  least,  they  possessed  of  England, 
all  that  is  granted,  and  even  more  ;  the  French  regard  only  the 
present  oppressions  from  which  they  are  to  be  delivered.     The 
English  have  an  ancient  local  constitution  the  members  of  which 
are  the  recipients  of  the  new  grant,  and  guilds  of  at  least 
sufficient  antiquity  to  render  their  confirmation  typical  of  the 
freedom  now  guaranteed  ;  the  French  communia  is  a  new  body 

'  Many  of  the  provisions  of  the  communal  charters  recall  the  early  guild 
customs  ;  e.g.  the  direction  that  tbe  members  shall  not  abuse  one  another 
(Stabilimentum  Rothomagense,  Duchesne,  p.  1066) ;  the  entrance  into  the 
body  is  effected  by  a  payment  to  the  common  fund  (charter  of  Noyon, 
A.D.  1191 ;  Baluze,  iii.  79). 

*  See  the  charter  of  Tours,  AJ).  1181 ;  Baluze,  iii.  80 :  Chaumont,  A.D. 
Ii8a  ;  Ordonnances,  xi.  325.  In  the  latter  case  the  words  are,  *  ut  omnes 
qui  in  eadem  permanebunt  Communitate,  ab  omni  talliata,  injusta  captione, 
creditione  et  universa  irrationabili  exactione,  cujuscunque  sint  Homines, 
liberi  et  immunes  jure  perpetuo  permaneant.' 

■  Only  however  where  the  king's  own  right  of  demesne  was  clear ;  the 
commune  of  Beauvais  was  under  the  justice  of  the  bishop ;  Ordonnances, 
xi.  198.  The  privilege  of  not  being  called  to  plead  outside  the  town  is 
common  ;  e.g.  charter  of  Corbie,  Ordonn.  xi.  216. 

*  *  Si  quis  moram  fecerit  per  annum  et  diem  in  Communia  Senonensi  in 
pace  et  sine  juris  Tetatione,  et  aliquis  postea  eum  requisierit  quod  sit  homo 
suns,  non  ilH  de  eo  respondebunt  jurati ;'  Charter  of  Sens,  A.D.  11 89; 
Ordonn.  xi.  263.  The  privilege  was  not  peculiar  to  communes :  *  Quicunque 
vero  in  villam  venientes,  per  annum  et  diem  ibi  in  pace  manserint,  nee  per 
regem,  nee  per  praepositum,  nee  per  monachutn  justitiam  vetueriut,  ab  omni 
jugo  servitutis  deinceps  liberi  erunt  ;*  Charter  of  the  vill  of  Seaus,  a.d.  i  153 ; 
O^onnances,  xi.  199.  Cf.  the  charter  of  Voisines,  a.d.  1187 ;  ibid.  iv.  456. 
It  was  probably  an  understood  right,  which  required  limitation :  the  fVee 
rustic  who  wished  to  join  the  commune  of  S.  Biquier  had  to  resign  his  land 
to  his  lord;  Ordonn.  xi.  184.  Cf.  charters  of  Roye,  ibid.  233;  and  Bray, 
ibid.  296.     The  parish  of  Lorris  has  the  enfranchising  clause ;  ibid.  p.  202. 

^  Charter  of  Tours;  Baluze,  iii.  80:  Beauvais;  ibid.  81:  Chateauneuf, 
A.D.  1181 ;  Ordonn.  xi.  221. 

*  See  the  charter  of  Bourgee,  a.d.  IT45;  Ordonnances,  i.  9  :  that  of 
Orleans,  A.D.  11 68;  ibid.  i.  15  :  that  of  Amiens;  ibid.  xi.  264;  Baluze, 
iii.  84:  Beauvais,  A.D.  11 15;  Ordonnances,  xi.  177:  Laon,  A.D.  1128; 
ibid.  187. 
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The  French  which,  bj  the  action  of  a  sworn  confederacy,  has  wrung  from  its 
commune  ,  , 

oppressors  a  deliverance  from  hereditary  bondage  \   The  French 

charters  abound  in  saving  clauses  protecting  the  rights  of  the 

feudal  lords  which  the  grant  infringed,  or  setting  aside  those 

rights  in  accordance  with  the  principle  of  alliance  between  king 

and  commune  against  their  common  foes.   In  the  English  charters 

there  are  no  signs  of  such  antagonism  as  marks  the  one  case, 

or  of  such  cautious  liberality  as  distinguishes  the  other.     The 

commune  lacks  too  the  ancient  element  of  festive,  religious,  or 

contrasted    mercantile  association  which  is  so  conspicuous  in  the  history  of 

with  XY'  '^  "^ 

Enxlial 

ffuild. 


Enxiiah        the  guild.     The  idea  of  the  latter  is  English,  that  of  the  former 


is  French  or  Gallic.  Yet  notwithstanding  these  differences,  the 
substantial  identity  of  the  privileges  secured  by  these  charters 

I  seems  to  prove  the  existence  of  much  international  sympathy. 

^The  ancient  liberties  of  the  English  were  not  unintelligible  to 

the  townsmen  of  Normandy ;  the  rising  freedom  of  the  German 

cities  roused  a  like  ambition  in  the  towns  of  Flanders^ ;  and  the 

struggles  of  the  Italian  municipalities  awoke  the  energies  of  the 

cities  of  Provence.    AH  took  different  ways  to  win  the  same 

liberties. 

Town  life  of      The  town  life  of  Germany  presents  in  its  mercantile  develop- 
Gennwiy. 

ment  a  closer  parallel  with  that  of  England,  but  there  is  not 

between  the  two  systems  the  direct  historical  connexion  which, 
through  the  long  union  of  the  Norman,  Angevin,  and  Poictevin 
inheritances  with  the  English  crown,  subsists  between  the  insti- 
tutions of  France  and  England.  The  German  hansa  may  have 
been  derived  from  England ;  the  communa  of  London  was 
certainly  derived  from  France.  Hence  for  points  of  common 
history  we  must  look  further  back,  to  the  township  and  the 
mark:  the  later  growth  of  German  city  life,  the  colonial 
character  of  the  great  Saxon  towns  with  their  artificial  patri- 
ciate and  strict  caste  system,  the  independent  mercantile  com- 

'  '  Universi  homines  mfra  munim  civitatis  et  in  suburbio  commorantes, 
in  cujuBcunque  terra  maneant,  communiam  jurabunt.*  Charter  of  Beauvais, 
A.D.  ii8a;  Baluze,  Misc.  iii.  So:  charter  of  Compiegne,  AJ).  1153;  ibid, 
p.  83  :  of  Soissons,  A.D.  1 181 ;  ibid.  p.  79. 

'  See  the  Flemish  charters  in  Kemble,  Saxons,  ii.  528  sq.  In  that  of 
S.  Omer  the  guild  has  an  important  place. 
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munities  of  the  Rhine  and  Franconia,  the  imperial  history  ^^  J^^J^^i 
Worms,  Cologne,  and  Frankfort,  the  mercantile  principalities  ^^^u 
of  Augsburg  and  Nuremberg,  have,  if  some  slight  coincidences 
in  London  history  be  excepted,  no  parallels  in  England.  The  cities 
of  Spain  again,  whilst  they  unite  in  one  form  or  other  most  of 
the  elements  existing  separately  elsewhere, — the  colonial  charac- 
ter of  the  Saxon,  the  communal  spirit  of  the  French,  the  mer- 
cantile association  of  the  English  town  system, — are  in  the 
details  of  their  historical  growth  far  removed  from  the  condi- 
tions of  English  society ;  and  they  are,  it  must  be  added,  too  little 
illustrated  by  accessible  documentary  history  to  furnish  either  a 

parallel  or  a  contrast.     The  Italian  towns  have  a  distinct  de-  Italian 
^  ,  ,  ,  towns, 

velopment  of  their  own,  rather  owing,  it  is  true,  to  their  external 

relations  than  to  any  peculiar  element  inherent  in  their  institu- 
tions, but  sufficiently  marked  to  make  us  set  them  aside  in  a 
view  so  general  as  that  to  which  we  must  limit  ourselves.  Great 
in  mercantile  enterprise,  great  in  political  ambition,  centres  of 
life  and  progress,  they  were  no  integral  part  of  the  system  in 
which  they  were  embedded :  they  were,  whether  bound  to,  or  in 
league  against  imperial  power,  practically  independent  of  any 
higher  authority  than  their  own ;  and  by  their  jealousies,  enmities, 
and  ambitions,  they  constituted  themselves  political  unities,  too 
weak  to  stand  alone,  too  proud  to  throw  themselves  into  the 
general  interest  of  the  peoples  among  which  they  were  placed, 
destined  by  their  very  temper  and  circumstances  to  a  short  and 
brilliant  career,  but  allowed  to  claim  a  very  slight  share  in  the 
benefits,  for  the  winning  of  which  their  own  history  had  been 
both  a  guiding  and  a  warning  light. 

The  communa  of  London,  and  of  those  other  English  towns  K«lics  of 

.  .       .  older  sys- 

which  in  the  twelfth  century  aimed  at  such  a  constitution,  was  tema  survive 

m  the 
the  old  English  guild  in  a  new  French  garb  :  it  was  the  ancient  modem  oor- 

.  .  .  .  porations. 

association,  but  directed  to  the  attainment  of  municipal  rather 

than  mercantile  privileges :  like  the  French  communia,  it  was 

united   and  sustained  by  the  oaths   of  its  members   and  of 

those  whom  it  could  compel  to  support  it.     The  major  and 

the  jurati,  the  mayor  and  jurats,  were  the  framework  of  the 

communa,  as  the  alderman  and  brethren  constituted  the  guild, 


Digitized  by 


Google 


424  Constitutional  History.  [chap- 

The  mayor,   and  the  reeve  and  good-men  the  magistracy  of  the  township. 

and  ooun-  And  the  system  which  resulted  from  the  comhination  of  these 
**^  elements,  the  history  of  which  lies  outside  our  present  period  and 
scope,  testifies  to  their  existence  in  a  continued  life  of  their  own. 
London,  and  the  municipal  system  generally,  has  in  the  mayor 
a  relic  of  the  communal  idea,  in  the  alderman  the  representa- 
tive of  the  guild,  and  in  the  councillors  of  the  wards  the  suc- 
cessors to  the  rights  of  the  most  ancient  township  system.  The 
jurati  of  the  commune,  the  brethren  of  the  guild,  the  reeve  of 
the  ward,  have  either  disappeared  altogether,  or  ta^en  forms  in 
which  they  can  scarcely  be  identified. 

Chartered         Although  the  importance  of  this  rising  element  of  English 

numerous  in  life  is  sufficiently  sreat  to  justify  the  place  that  we  have  here 
the  Norman     ...  ^  ^  {;»i.,  .,- 

period.         given  it,  it  IS  not  to  be  supposed  that  dunng  the  period  before 

UB  it  was  very  widely  diffused.  The  English  municipalities  were 
'  neither  numerous,  nor,  with  the  exception  of  London,  in  pos- 
session  of  much  political  power  :  their  liberties  took  the  form  of 
immunities  and  exemptions,  rather  than  of  substantial  influ- 
ences :  they  were  freed  from  the  exactions  of  the  sheriffs,  but 
not  empowered  to  take  a  representative  share  in  the  adminis- 
tration of  the  county;  they  were  enabled  to  try  their  own 
prisoners,  to  oust  strange  jurisdictions,  to  raise  their  taxes  in 
their  own  way,  but  not  to  exercise  jurisdiction  outside  their 
walls,  or  to  raise  their  voice  in  granting  or  refusing  a  contribu- 
tion to  the  wants  of  the  State.  Even  their  charters  were  re- 
ceived with  misgiving,  they  were  purchased  with  solid  gold,  and 
had  as  a  matter  of  fact  to  be  redeemed  in  the  form  of  confirma- 

Their  tion  from  each  successive  kin?.     Still  the  history  of  the  twelfth 

growth  con-  ^  °     ^  -^ 

tinuoua.       century  is  one  of  distinct  and  imiform  progress. 

Points  of  The  close  of  the  Norman  period  saw  the  English  towns  thus 

develop* 

ment.  far  advanced,  and  aiming  at  further  growth.     They  had  secured 

the  firma  burgi,  and  freed  themselves  from  the  pecuniary  exac- 
tions of  the  sheriffs  ;  they  had  obtained  a  recognition  by  charter 
of  their  free  customs,  that  is  of  the  special  rules  of  local  adminis- 
tration which  they  had  immemorially  observed,  especially  the 
exemption  from  the  Norman  innovation  of  trial  by  battle ;  their 
constitution  was  still  that  of  the  township  and  the  hundred, 
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but  the  relief  from  the  financial  administration  of  the  sheriff  A^«t««es 

bad   suggested  the  possibility  of  liberation  from  his  judicial  "jcured  by 

tiiG  towns. 

administration  also.  The  guilds  were  operating  so  as  to  pro- 
duce a  stronger  cohesion  among  the  townsmen ;  they  gathered  ^* 
frequently  in  their  drinking-halls,  and  drew  up  their  own  regu- 
lations for  the  management  of  trade  ;  their  leading  men  pos- 
sessed the  ancient  burgages  on  which  the  king's  dues  were 
payable,  and  this  was  enough  to  entitle  them  to  such  social  power 
as  was  left  in  local  hands ;  they  possessed,  if  not  the  sole  right  to 
trade,  something  very  like  a  monopoly  of  all  mercantile  dealings, 
and  a  claim  to  immunity  from  tolls  throughout  the  shire  or  the 
realm,  and  in  some  cases  even  in  the  foreign  dominions  of  the 
king.  Accordingly  the  membership  of  the  guild  is  indispensable 
to  the  full  and  perfect  status  of  the  burgher.  Some,  if  not  all, 
the  towns  so  privileged,  could  confer  freedom  on  the  villein  by 
allowing  him  to  stay  for  a  year  and  a  day  within  their  walls,  or 
enrolling  him  in  their  guild  :  the  most  offensive  of  the  services 
demanded  from  tenants  of  demesne  land  were  remitted  to  them. 
They  could  still  be  tallaged,  taxed  at  the  will  of  the  king,  but 
so  could  the  rest  of  the  nation.  Except  through  the  agency  of 
their  own  magistrates  they  could  not  be  forced  by  a  stranger 
to  appear  in  the  courts  of  law.  Diversities  of  custom  there 
doubtless  were,  but  in  all  this  there  was  a  strong  tendency 
towards  liberty.  How  well  the  towns  repaid  the  confidence 
shown  by  the  kings  in  the  gift  of  these  privil^es  appears  in 
the  history  of  Henry  II  and  his  sons. 

The  example  set  by  the  sovereign  in  the  cities  and  boroughs  Towns  in  the 
that  were  under  his  direct  control  was  followed  by  the  lords  mesne  lords, 
who  held  boroughs  in  demesne.     The  earl  of  Leicester  chartered 
his  town',  and  the  earl  of  Chester  the  boroughs  of  the  palatine 

^  ThompBon,  Municipal  Antiquities,  pp.  29,  39,  41,  44,  &c.  The  history 
of  Leicester  supplies  a  story  illustrative  of  the  process  by  which  new  liber- 
ties were  obtained.  In  oraer  to  avoid  the  necessity  of  trial  by  battle,  the 
men  of  Leicester,  in  or  about  the  reign  of  Henry  I,  petitioned  the  earl 
that  they  might  have  a  body  of  twenty-four  men  chosen  out  of  their  own 
number  to  decide  all  pleas  ;  and  they  promised  to  pay  ^d.  yearly  for  each 
house  in  the  High-etreet  that  had  a  gable:  these  twenty-four  were  the 
jurors  of  the  portman-mote  ;  a  court  which  appears  in  some  other  corpora- 
tions  in  the  north,  and  answers  to  the  court-leet,  or  lagh-moot.    The  story 


Digitized  by 


Google 


426  Constitutional  History,  [chap. 

earldom  :  Durham  received  its  priyileges  from  the  bishop,  and 
the  great  prelates  whose  rights  excluded  the  interference  of 
sheriff  and  shire-moot  were  able  to  bestow  on  their  towns  privi- 
leges scarcely  less  extensive  than  those  given  by  the  crown. 

Unchartered  But  there  were  other  town  communities  outside  all  these  classes, 
depending  on  mesne  lords  who  were  without  the  power  of 
granting  immunities,  or  depending  on  the  crown  but  not  rich 
enough  to  purchase  charters.  These  subsisted  under  the  ancient 
township  or  manorial  system,  and  down  to  a  comparatively  late 
period  were  distinguished  only  by  external  features  from  the 

Me^ket  rural  communities.  From  this  class  sprang  the  largest  part  of 
the  market  towns  of  the  present  day :  the  privilege  of  having 
a  market  was  not  gru4ged  by  the  rulers  whose  revenues  it 
helped  to  swell;  and  once  established,  the  market  involved, 
a  humble  machinery  of  police  and  magistracy,  which  gave  to 
the  place,  otherwise  undistinguished  from  the  villages  around  it, 
some  semblance  of  municipal  constitution. 

The  villein  132.  The  history  of  that  extensive  portion  of  the  population 
which  lay  outside  the  classes  thus  accounted  for,  is,  during  the 
Norman  period,  extremely  obscure.  The  man  who  had  no 
political  rights,  and  very  little  power  of  asserting  his  social 
rights,  who  held  his  cottage  and  garden  at  the  will  of  a  master 
who  could  oppress  him  if  he  could  not  remove  him,  and  could 
claim  without  rewarding  his  services, — who  had  no  rights  against 
his  master,  and  who  could  only  assert  such  rights  as  he  had 

The  nisticns  through  the  agency  of  his  master, — the  rusticus,  the  nativuSf  the 
servtiSf — fell  only  occasionally  within  the  view  of  the  writer  who 
chronicled  great  events,  and  then  but  to  add  an  insignificant 
feature  to  his  picture.  The  villein  possessed  no  title-deeds,  by 
the  evidence  of  which  his  rights  were  attested  ;  he  carried  his 
troubles  to  no  court  that  was  skilled  enough  to  record  its  pro- 
ceedings. It  is  only  by  a  glimpse  here  and  there  that  we  are 
enabled  to  detect  his  existence;  and  the  glimpses  are  too  un- 
certain to  furnish  a  clue  by  which  his  history  can  be  traced. 

is  found  in  an  inquest  of  39  Hen.  Ill,  i^hich,  I  fear,  is  not  good  authority. 
Compare,  however,  the  charters  printed  in  Harland's  Mamecestre,  i.  182, 
183,  188,  195,  198,  199,  where  important  illustrations  are  given  from  the 
constitutions  of  Chester,  Preston,  Liverpool,  Lancaster,  and  Salford. 
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Yet  when  he  reappears,  as  he  does  in  the  thirteenth  'and  four-  Depression 
teenth  centuries,  he  hears  marks  of  a  histoiy  on  which  some  tude. 
conjectures  must  he  hazarded.     Under  the  Anglo-Saxon  system 
there  is  no  difficulty  in  estimating  his  position :    it  is  one  of 
depression  but  not  of  helplessness :  when  he  comes  before  us  in 
the  reign  of  Eichard  II  his  condition  is  one  which  suggests  that, 
however  much  social  causes  may  have  served  to  ameliorate  his  /' 
actual  lot,  the  legal  theory  of  his  status  has  become  hardened^ 
and  sharpened  so  as  to  warrant  almost  wanton  oppression. 

The  Anglo-Saxon  laws  recognised,  as  we  have  seen,  a  class  of  ^^!?"?^^" 
serfs,  or  theows,  who  were  the  mere  chattels  of  their  master.  The 
landless  man,  on  the  contrary,  was  free  in  all  pei*sonal  relations, 
although  he  must  have  a  surety  or  a  patron,  to  answer  for  his 
forthcoming,  or  to  assert  his  rights  in  all  matters  of  which  the 
law  took  cognisance.  The  landless  man  might  settle  on  the  land 
of  another,  or  take  service  in  his  household ;  he  might  act  as 
a  hired  labourer,  or  as  a  small  rent-paying  tenant;  he  might  be 
attached  hereditarily  to  his  master,  or  to  the  land  that  his 
master  owned.  And  the  lowest  class  of  landowner,  that  is,  the 
ceorl  who  possessed  a  little  alod  of  his  own,  had  often,  perhaps 
generally,  found  it  necessary  to  put  himself  under  the  protection 
of  his  powerful  neighbour,  who  would  defend  his  righte  and  dis- 
charge his  public  services  in  consideration  of  a  rent  paid  or  labour 
given,  or  an  acknowledgment  of  dependence.  The  barons  who  took  grviMe  in 
the  Domesday  Survey  recognised  the  existence  of  all  these  classes, 
and  of  distinctions  among  them  much  more  minute  than  can  be 
interpreted  at  the  present  day  ^.     That  record  attests  the  exist- 

'  Ellis,  Intr.  ii.  511  sq.,  gives  the  following  numbers :  bordarii,  82^19 ; 
cotarii,  5054;  coscets,  1749;  servi,  25,  150;  villani,  108,407;  besicles 
small  numbers  of  different  classes  which  may  be  referred  to  the  same  heads. 
The  distinctions  among  these  classes  are  generally  based  on  the  variety 
of  services  to  which  they  were  liable  or  the  extent  of  the  land  they  were 
allowed  to  hold ;  but  local  customs  differed,  and  the  warning, '  Yideat  qui 
scyram  tenet,  ut  semper  sciat  quae  sit  antiqua  terrarum  institutio  vel  po- 
puli  consuetudo,*  was  very  necessary.  Rectitudines,  in  the  Ancient  Laws, 
ed.  Thorpe,  p.  186.  Most  of  the  terms  are  explained  in  the  Rectitudines 
Singularum  Personarum ;  in  Greenwell's  edition  of  Boldon  Buke,  pp.  1.  sq. ; 
in  Robertson's  Scotland  under  her  Early  Kings,  ii.  158  sq.;  in  Hale's 
Domesday  of  S.  Paul's,  and  Register  of  Worcester ;  in  Pearson's  Early 
and  Middle  Ages,  Thorpe's  Lappenberg,  and  Ellis's  Introduction  to 
Domesday. 
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ence  of  more  tban  25,000  servi,  who  must  be  understood  to  be, 
at  the  highest  estimate  of  their  condition,  landless  labourers; 
over  82,000  bordarii;  nearly  7000  cotarii  and  cotseti,  whose 
names  seem  to  denote  the  possession  of  land  or  houses  held  by 
service  of  labour  or  rent  paid  in  produce ;  and  nearly  110,000 
villani.  Above  these  were  the  liberi  homines  and  sokemanni, 
who  seem  to  represent  the  medieval  and  modem  freeholder. 
Villeniige  in  The  villani  of  Domesday  are  no  doubt  the  ceorls  of  the  pre- 
'"®**^*  ceding  period,  the  men  of  the  township,  the  settled  cultivators 
of  the  land,  who  in  a  perfectly  free  state  of  society  were  the 
owners  of  the  soil  they  tilled,  but  under  the  complicated  system 
of  rights  and  duties  which  marked  the  close  of  the  Anglo-Saxon 
period  had  become  dependent  on  a  lord,  and  now  under  the 
prevalence  of  the  feudal  idea  were  regarded  as  his  customary 
tenants;  irremovable  cultivators,  who  had  no  proof  of  their 
Advantages  title  but  the  evidence  of  their  fellow  ceorls.  For  two  centuries 
o  e  em.  ^^^^  ^^  Conquest  the  villani  are  to  be  traced  in  the  possession 
of  rights  both  social  and  to  a  certain  extent  political :  their 
oaths  are  taken  in  the  compilation  of  Domesday,  their  repre- 
sentatives attend  the  hundred-moot  and  shire-moot ;  they  are 
spoken  of  by  the  writers  of  the  time  as  a  distinct  order  of  so- 
ciety, who,  although  despicable  for  ignorance  and  coarseness  \ 
were  in  possession  of  considerable  comforts,  and  whose  immu- 
nities from  the  dangers  of  a  warlike  life  compensated  for  the 
somewhat  unreasoning  contempt  with  which  they  were  viewed 
by  clerk  and  knight.  During  this  time  the  villein  could  asseii 
his  rights  against  every  oppressor  but  his  master;  and  even 
against  his  master  the  law  gave  him  a  standing-ground  if  he  could 
make  his  complaint  known  to  those  who  had  the  will  to  maintain 
it.  But  there  can  be  little  doubt  that  the  Norman  knight 
practically  declined  to  recognise  the  minute  distinctions  of  Anglo- 
Tendency  Saxon  dependence,  and  that  the  tendency  of  both  law  and  social 
JteproSon.  babit  was  to  throw  into  the  class  of  nativi  or  bom  villeins  the 
whole  of  the  population  described  in  Domesday  under  the  heads 

'  E.g.  '  Servi  vero,  quos  vocamus  rustioos,  suos  ignominiosos  et  degeneres 
in  artibns  eis  mdebitio  enutrire  oontendunt,  non  ut  exeant  a  vitiis  sed  ut 
abnndent  divitiia  .  .  .  Redimunt  suos  a  domlnis  servi.  ,  .  .*  W.  Map,  de 
Nugis  Curialium,  p.  9. 
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of  servi,  bordarii,  and  villani  *.  Not  but  that,  if  it  came  to  a  ^J^'^^ 
question  of  law,  the  local  witnesses  might  in  each  case  draw 
a  distinction  as  to  the  status  of  the  villein  concerned ;  the  testi- 
mony of  the  township  or  the  hundred  might  prove  that  this  ' 
man  was  descended  from  a  family  which  had  never  been  free, 
this  from  a  bought  slave,  this  from  a  commended  ceorl ;  but 
the  law  administered  by  Norman  jurists  classed  nativi  and  vil- 
lani together^ :  the  nativus  could  not  be  made  a  knight  or  a 
clerk  without  the  leave  of  his  master,  or  without  formal  emanci- 
pation; the  villanusy  with  his  sequela,  his  service,  and  his 
progeny,  could  be  disposed  of  in  the  same  deed  of  sale  or  gift 
that  alienated  the  land  on  which  he  had  been  settled  for  ages ' : 
the  villein  could  not  leave  his  home,  for  by  so  doing  his  lord 
lost  his  services.  It  is  true  that  in  a  state  of  society  in  which 
the  land  is  far  too  wide  for  its  inhabitants,  and  in  which  accord- 
ingly the  wages  of  labour  may  be  said  to  be  paid  in  land,  such 
a  state  of  dependence  may  be  compatible  with  much  personal 
comfort  and  some  social  ambition ;  but  it  is  in  itself  a  degraded 
position,  and  has  a  tendency  to  still  further  degradation.  Inci- 
dentally however  it  is  probable  that  the  influx  of  Norman  ideas 
helped  to  raise  the  lowest  rank  of  dependents ;  for  although  the 
free  ceorl  becomes  the  villein,  the  servus  or  theow  disappears 
altogether.  Not  to  anticipate  here  the  further  conclusions  which 
still  lie  far  ahead  of  us,  it  may  be  said  that  under  the  Norman 

'  In  one  entry  on  the  Pipe  Roll  of  Henry  I  tbey  seem  to  be  treated  as 
part  of  the  stock  upon  an  estate  :  'Restoldus  debet  £239  I5«.  2d.  nuinero, 
pro  defectu  comitatus,  videlicet  in  annona,  et  domibus,  et  grangiis,  et 
molendinis,  et  pisoariis,  et  vUIanis,  et  bordariis,  et  burls  et  bubulcis  et 
foeno  ; '  p.  a. 

'  The  fifth  book  of  Glanvill  is  devoted  to  the  question  of  villenage,  or 
the  status  of  the  nativus :  *  Omnia  oatalla  cujuslibet  nativi  ita  intelliguntur 
esse  in  potestate  domini  sui  quod  proprils  denariis  suis  versus  dominum 
suum  a  villenagio  se  redimere  non  poterit ;  si  quis  vero  extraneus  eum  ad 
liberandum  emeret  suis  nummis,  posset  quidem  perpetuo  versus  dominum 
suum  qui  eum  vendiderat  se  in  statu  libertatis  tueri.*  ch.  5.  *  Ascriptitii 
qui  villani  dicuntur,  quibus  non  est  liberum  obstontibus  quidem  dominis 
suis  a  sui  status  conditione  discedere ;'  Dialogus  de  Scaccario,  i.  10.  The 
chattels  of  the  ascriptitii  might  be  sold  to  pay  their  lord's  debts,  but  not 
until  all  his  own  saleable  property  had  been  sold ;  and  in  case  of  a  scutage, 
those  of  the  knights  holding  under  a  defaulting  lord  might  be  sold  as  well 
as  those  of  the  villein.     Ibid.  ii.  14. 

'  See  examples  in  Madox,  Formnlare  Anglioanum,  pp.  416  sq.  NonQ 
of  them  however  belong  distinctly  to  the  Norman  reigns. 
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Advantajres  kings  such  slight  indications  as  we  possess  of  the  state  of  the 

ofthenllein         °  ^  ,    ^  .  .,       ,, 

in  the  Nor-  villeins  show  them  to  have  been  in  possession  of  considerable 

mnn  period.         ... 

social  privileges.     They  were  safe  in   the  possession   of  their 

'  homes ;  they  had  a  remedy  against  the  violence  of  their  masters* ; 
they  could,  if  they  chose  to  renounce  their  holdings  and  take 
refuge  in  a  town,  become  members  of  the  guild,  and  there,  when 
unclaimed  for  a  year  and  a  day,  obtain  the  full  rights  of  free  men ; 
they  could  obtain  manumission  by  the  intervention  of  the  Church, 
which  always  proclaimed  the  liberation  of  the  villein  to  be  a 
work  of  merit  on  the  part  of  the  master.  But  it  by  no  means 
followed  that  manumission  was  a  material  benefit,  if  thereby  the 
newly  enfranchised  man  lost  his  title  to  be  maintained  on  his 
lord's  land,  and  must  forthwith  look  for  new  service  or  throw 
himself  on  the  chances  of  war  or  trade.  Under  a  fairly  good 
lord,  under  a  monastery  or  a  college,  the  villein  enjoyed  immu- 
nities and  security  that  might  be  envied  by  his  superiors ;  he 
had  a  ready  tribunal  for  his  wrongs,  a  voice  in  the  management 
of  his  village ;  he  might  with  a  little  contrivance  redeem  his 
children  and  start  them  in  a  higher  state  of  life.  His  lord  had  a 
peremptory  claim  on  his  earnings,  but  his  lord  had  a  lord  whose 
claims  on  him  were  as  irresistible  if  not  as  legally  binding.  He 
His  dis-  was  excluded  from  juries  and  assizes  touching  property,  but  by 
disadvan-  that  exemption  he  was  freed  from  the  risk  of  engaging  in 
him.  quarrels  in  which  he  would  be  crushed  without  pity  by  the  more 

powerful  neighbour  against  whom  he  might  have  to  testify.  If 
he  was  without  political  rights,  so  were  also  the  great  majority 
of  his  superiors. 

The  few  laws  of  the  Norman  period  do  not  much  affect  the 
villein.  The  manumitting  clause  of  the  Conqueror's  charter,  as 
commonly  received,  is  the  interpolation  of  a  later  age* :  it  is 

*  *  Aluredus  de  Cheaffeword  reddit  compotum  de  40*.  pro  rostico  verbe- 
r*to.*  This  must  have  been  his  own  rusticus,  for  an  assault  on  another 
man's  villein  would  not  have  been  reported  in  the  royal  accounts.  Pipe 
Boll  31  Hen.  I.  p.  55. 

'  Thorpe,  Ancient  Laws,  p. 313 :  'Si qui vero velit  servum  suum  liberum 
&cere,  tradat  eum  vicecomiti  per  manum  dexteram  in  pleno  comitatn, 
quietum  ilium  clamaro  debet  a  jugo  servitutis  suae  per  manumiasionem,  et 
ostendat  ei  liberas  vias  et  tradat  illi  libera  arma,  scilicet  lanceam  et 
gladium,  deinde  liber  bomo  efficitur.' 
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only  bj  a  bold  inference  that  we  can  argue  from  the  words  of  Legal 
the  charter  of  Henry  I  that  the  villeins  came  within  the  pro-  the  villein. 
vision  that  the  barons  should  treat  their  men  as  the  king  treated 
the  barons.  The  enfranchising  power  of  the  borough  or  the 
guild  may  be  inferred,  but  cannot  be  proved.  The  restriction 
imposed  by  the  Ck)n8titutions  of  Clarendon  on  the  ordination  of 
the  rustics  seems  to  imply  that  the  practice  had  reached  a  point 
at  which  it  was  liable  to  be  abused*.  The  exclusion  of  the 
villani,  cotseti,  and  ferdingi,  of  mean  and  poor  persons,  from  the 
judicial  duties  of  the  shire-moot,  was  a  measure  which  common 
prudence  and  policy  alike  must  have  dictated  *^.  It  may  how- 
ever be  doubted  whether  the  word  villani  had  during  the  twelfth 
century  fully  acquired  the  meaning  of  servitude  which  was 
attached  to  it  by  the  later  lawyers. 

133.  The  military  system  of  the  Normans,  so  far  as  it  is  con-  Mmtaiy 
nected  with  their  doctrine  of  tenure,  need  not  be  further  dis- 
cussed here.  We  have  seen  that  the  distribution  of  the  land 
into  knights'  fees  was  a  gradual  work,  which  was  not  completed 
in  the  reign  of  Henry  II.  When  therefore  Ordericus  Vitalis 
describes  the  regular  feudal  force  of  the  kingdom  as  consisting  of 
sixty  thousand  knights,  to  whom  a  proper  provision  in  land  had  Knighte* 
been  assigned  by  the  Conqueror,  it  is  clear  that  he  is  stating  an 
inference  drawn  from  some  calculations  which  we  do  not  possess, 
unless,  as  seems  probable,  it  was  based  on  a  misunderstanding  of 
the  Domesday  Survey '.    The  apparently  inexplicable  diversities 

^  '  Filii  rusticorum  non  debent  ordinari  absque  assenBU  domini  de  oujus 
terra  nati  dignoscuntur.'  Const.  16 ;  Select  Charters,  p.  134.  This  legisla- 
tion however  is  by  no  means  peculiar  to  this  age  or  country ;  see  the  law 
of  Charles  the  Great  in  Labbe  and  Cossart,  Cone.  vii.  1061  ;  that  of  Lewis 
the  Pious,  ibid.  vii.  14S0  ;  and  the  Lateran  Council  of  1179,  ibid.  x.  1730. 

•  See  the  passage  quoted  above,  p.  396,  note  2.  In  the  Pipe  Roll  of  31 
Henry  II  are  several  cases  of  amercements  imposed  for  placmg  rustiei  on 
juries  and  assizes.    Madox,  Hist.  Exch.  p.  379. 

*  It  is  certain  that  even  the  officials  of  the  Exchequer  had  no  certain 
computation  of  the  number  of  knights*  fees.  Alexander  Swerford,  the 
original  compiler  of  the  Liber  Ruber  Scaccarii,  who  wrote  in  1 330,  tells  us 
that  Longchamp  when  Chancellor  had  endeavoured  in  vain  to  ascertain  it : 
•  Ulud  commune  verbum  in  ore  singulorum  tunc  temporis  divulgatum 
fatuam  reputans  et  mirabile,  quod  in  regni  conquisitione  dux  Normannorum 
Rex  Willehnus  servitia  xxxii.  millia  militum  infeodavit.*  Hunter,  Three 
Catalogues,  p.  13.  Stephen  Segrave  however,  the  minister  of  Henry  III, 
reckoned  32,000  as  the  number ;  Ann.  Burton,  p.  367.  The  calculation 
of  Higden  in  the  Polychronioon,  lib.  i.  c.  49,  makes  the  whole  number 
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Difficulty  of  in  the  computation  of  the  acreage  of  the  hide,  the  variation  of  the 
tion.  numbers  of  hides  contained  in  the  knight's  fee,  and  the  fact  that 

the  system  of  assessment  by  knights'  fees  furnishes  no  real  clue 
to  the  number  of  warriors  actually  producible,  are  sufficient 
reason  for  not  hazarding  a  conjectural  estimate.  The  number 
of  kijLights  who  could  be  brought  into  the  field  at  once  was  by 
'  no  means  large ;  the  whole  number  furnished  by  the  tenants-in- 
chief  from  the  ten  counties  south  of  the  Thames  and  Avon  was, 
as  we  learn  from  the  Liber  Niger,  only  2047^ :  ^^^  ^^^e  counties 
probably  contained  a  fourth  part  of  the  population  of  England. 
The  official  computation,  on  which  the  scutage  was  levied, 
reckoned  in  the  middle  of  the  thirteenth  century  32,000 
knights*  fees,  but  the  amount  of  money  actually  raised  by 
Henry  II  on  this  account,  in  any  single  year,  was  very  far  from 
Obiifration  commensurate.  Tl^e  exact  obligation  of  the  knight's  service  was 
service.  /  to  fumish  a  fully-armed  horseman  to  serve  at  his  own  expense  for 
forty  days  in  the  year.  This  service  was  not  in  practice  limited 
to  the  defence  of  the  country  in  which  the  estate  lay;  the 
Norman  knights  served  the  Norman  king  both  in  England  and 
abroad,  nor  did  the  question  of  foreign  service  arise  during  this 
period  of  our  history.  The  baron  led  his  own  knights  under  his 
own  banner,  the  host  was  arranged  by  the  constable  or  marshal 
Union  of  the  under  the  supreme  command  of  the  king  :  the  knights  who  held 
under  the  less  than  baronial  fees  under  the  crown  appeared  with  the  rest 
of  the  forces  of  the  shires  under  the  command  of  the  sheriffs. 
The  infantry  must  have  been  furnished  almost  entirely  by  the 
more  ancient  fyrd  system,  or  by  mercenaries.  It  is  however 
improbable  that  anything  like  a  r^ular  force  of  infantry  was 
maintained  by  the  Norman  kings.     It  was  enough,  after  the 

60,015,  of  which  28,015  ^^®  held  by  the  religious;  but  aa  he  makes  the 
parish  churches  45,003  in  number,  his  calculation  is  only  a  contrivance  to 
reconcile  the  60,000  of  Ordericus  with  the  32,000  of  popular  opinion.  From 
Higden  the  statement  is  taken  by  the  author  of  the  chronicle  called  Eulo- 
gium  (vol.  ii.  p.  154).  from  which  work  it  was  taken  by  a  host  of  copyists  : 
Selden  in  his  notes  on  Fortesoue  quotes  it  from  the  Eulogium. 

^  Pearson,  Early  and  Middle  Ages,  i.  375  ;  ii.  209,  496,  497.  Ikfr.  Pear- 
son's conjecture  that  the  number  of  32,000  really  applied  to  the  hides,  and 
that  the  knights'  fees,  calculated  at  five  hides  each,  would  be  6400,  is 
ingenious ;  but  the  statement,  wherever  it  is  made,  is  distinctly  referred  to 
the  knight's  fees  only« 
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pacification  of  the  country  by  the  Conqueror,  that  a  force  of  ObliffaAkm 
knights  should  be  kept  together  for  such  hurried  expeditions  on  lenrioe. 
the  Welsh  or  Scottish  borders  as  received  the  name  of  warl. 
The  like  body  accompanied  the  king  in  his  visits  to  Normandy. 
Where  more  was  required,  as  was  the  case  in  the  struggles  of  the 
early  years  of  Henry  I,  recourse  was  had  to  the  native  popu- 
lation.    Every  free  man  was  sworn,  under  the  injunction  of  the 
Conqueror,  to  join  in  the  defence  of  the  king,  his  lands  and 
his  honour,  within  England  and  without  ^ :  nor  was  any  fized 
period   for  such  service  defined  by  the  law ;  although  custom 
must  have  restricted  the  demand  for  it  to  cases  in  which  the 
kingdom  was  imperilled  by  invasion,  and  must  have  limited  its 
duration  according  to  the  provision  made  by  the  county  for  the 
force  it  furnished.     The  oath  thus  taken  must  have  legalised 
the  employment  of  English  troops  for  the  war  in  Maine  in  1073, 
and  the  summons  issued  by  William  Kufus  to  the  English, 
in  obedience  to  which  20,000  foot-soldiers  were  furnished  for 
war  in  Normandy '.     Each  of  these  received  from  the  shire  a  prorision 
sum  of  ten  shillings,  which,  compared  with  the  twenty  shillings  SJre  f^  Se 
which  in  the  county  of  Berks  were  paid  towards  the  expenses  of  ^^^ 
each  knight  for  two  months  ^  may  perhaps  imply  that  two 
months  was  the  customary  period  of  service.     On  these  terms 
then  it  is  probable  that  the  English  forces  which  assisted  Henry 
against  Robert  of  Belesme  were  collected ;  and  although  the  long 
peace  which  followed  gave  but  few  opportunities  for  the  king  to  Action  of 
demand  the  fulfilment  of  the  obligation,  the  invasion  by  King      ^^*^ 
David  in  1 1 38  found  the  Yorksbiremen  still  mindful  of  their 
duty  and  capable  of  discharging  it  successfully  ^. 

Bdt  there  can  be  little  doubt  that  for  the  Norman  wars  of  Meraenwry 
Henry  I,  and  for  the  partisan  warfare  which  desolated  England 
under  Stephen,  mercenaries  were  largely  employed.  In  1085 
the  Conqueror^s  army  raised  for  the  defence  against  Canute  of 
Denmark  was  composed  of  '  solidarii  *,'  footmen  and  archers 
collected  from  all  parts  of  France  and  Brittany ;  and  after  the 

»  Select  Charten,  p.  80.  •  Flor  Wig.  AJ).  1094. 

*  Abovejp,  117,  note  a  *  Bic.  HezLun,  ed.  Twysden,  0. 3ai» 


•  Flor.  Wig.  A.D.  1085. 
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Employ-  first  Crusade  the  hosts  of  veteran  adventurers  who  survived 
mercenttiiei.  their  pilgrimage  were  at  the  disposal  of  Henry  I.  The  mer- 
cenaries drawn  by  him  from  Flanders  gave  Stephen  and  Matilda 
a  precedent  for  a  practice  which  to  a  great  extent  indeed 
economised  the  blood  and  sinew  of  the  native  English,  but  yet 
was  productive  of  much  misery  and  great  irritation.  The 
rapacity  of  the  Flemings  created  in  the  people  an  intense  feeling 
of  hatred,  and  one  of  the  most  popular  provisions  of  the  reform 
carried  out  by  Henry  II  was  the  expulsion  of  these  plunderers. 
The  fact  that  each  of  these  three  sources  of  military  strength, 
^  the  feudal  array,  the  national  militia,  and  the  mercenary  com- 
panies, was  available  on  both  sides  of  the  channel,  placed  a  very 
Unpopn-  powerful  engine  of  warfare  in  the  king's  hands ;  and  we  shall 
mercenariefl  see  as  we  proceed  that  among  the  very  first  steps  towards  a 
reorganisation  of  the  national  unity  were  measures  which  for- 
bade the  introduction  of  mercenaries  into  England,  a  growing 
reluctance,  culminating  in  a  positive  refusal,  on  the  part  of  the 
feudal  tenants  to  fight  the  king^s  battles  abroad,  and  the  actual 
cessation  of  any  attempt  to  use  the  English  firee  population  for 
foreign  warfare. 
How  much  134.  This  survey  of  the  history  of  the  Norman  sovereigns, 
whilst  it  furnishes  but  a  broken  outline  of  their  administrative 
system  in  general,  suggests  questions  which  it  is  by  no  means 
easy  to  answer.  How  far  was  the  machinery,  the  recorded 
facts  of  which  have  been  here  given,  the  national  system  of  the 
Normans  in  their  earlier  seats  ?  how  for  was  it  a  mere  transla- 
tion of  English  institutions  into  Norman  forms  1  how  far  was  it 
the  result  of  a  combination  which  forced  both  elements  into  new 
developments?  What  was  purely  Norman,  what  was  purely 
English,  what  was  new  %  The  opinions  of  lawyers  and  historians 
have  widely  differed  on  this  point ;  and  the  differences  seem  in 
many  cases  traceable  rather  to  the  mental  constitution  than  to 
the  political  or  national  prepossessions  of  the  writers.  One 
authority  insists  on  the  immemorial  antiquity  of  every  insti- 
tution the  origin  of  which  cannot  be  fixed  by  date;  another 
refuses  to  recognise  the  possible  existence  of  a  custom  before  it 
appears  definitely  in  contemporary  records  :  this  writer  regards 
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the  common  features  of  two  systems  as  positive  proofe  that  the  Variety  of 

opinioaa. 
one  is  derived  from  the  other ;  that  refuses  to  receive  any  amount 

of  analogy  as  proof  of  historical  connexion.     The  result  has 
been  on  the  one  hand  to  treat  the  Norman  system  of  govern- 
ment as  an  entire  novelty,  and  on   the  other  to  reduce  its 
influences  to  the  merest  and  most  superficial  shades  of  change. 
The  view  that  has  been  taken  in  the  earlier  chapters  of  this : 
book  has  recognised  to  the  fullest  extent  the  permanence  of  the  I 
Anglo-Saxon  institutions,  and  under  each  head  of  the  present 
chapter  have  been  noted  the  features  of  the  Norman  reigns/ 
which  i^peared  really  strange  to  the  older  rul^     In  the  policy  lde%orthii 
of  the  Conqueror  we  have  traced  the  existence  of  an  idea  of 
combination,  of  dovetailing  or  welding  together  the  administra> 
tive  framework  of  the  two  races.     In  taxation  the  Dan^eld  1 
is  distinctly  English,  the  feudal  aid  is  as  distinctly  Norman :  : 
William  maintained   both.      In  legal  procedure  the  hundred-  ■ 
moot  and  the  shire-moot  are  English,  the  custom  of  trial  by,^ 
battle  is  Norman ;  in  military  organisation  the  fyrd  is  Anglo-  \ 
Saxon,  the  knight-service  is  Norman:  in  each  case  the  Con- 
queror introduced  the  one  without  abolishing  the  other.     This  Principle 
principle  was  dictated  in  the  first  instance  by  the  necessity  nation.  * 
of  providing  institutions   for  two  dbtinct  nationalities,   and 
was  perpetuated  as  the  nationalities  coalesced,  because  it  fur- 
nished the  king  with  a  power  of  holding  the  balance  of  the 
kingdom  with  a  firm  purpose  of  strong  government.     Just  as 
the  nationalities  combined  to  produce  one  nation  strengthened 
in  character  and  polity  by  the  union,  so  the  combination  of  the 
institutions  produced  a  new  growth  in  which,  whilst  much  that 
is  old  can  be  detected,  there  is  much  else  that  could  not  have  \ 
existed  but  for  the  combination.    The  increase  of  official  records 
in  the  reign  of  Henry  II  and  his  sons  enables  us  to  trace  this 
influence  more  accurately  as  we  advance.     But  there  are  some 
points  which  demand  notice  at  our  present  stage  of  inquiry. 

We  have  considered  the  leading  principle  of  the  system  of 
the  Conquest  to  be  the  combination  of  the  strongest  part 
of  the  Norman  system  with  the  strongest  part  of  the  early 
Euglish  system ;  the  maintenance  of  the  local  and  provincial 
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Origin  of      machinery  of  the  latter  with  the  central  and  sovereign  autho- 

the  Curia         ,  , 

Regis  and     ntj  characteristic  of  the  former.     The  most  important  parts 

'\of  the  centralising  system  of  the  Norman  kings  are  the  Curia 
Regis  and  Exchequer;  and  here  the  most  opposite  opinions' 
have  been  put  forth  for  many  years  with  the  utmost  confidence. 
NormMi,  The  Curia  Regis  has  been  regarded  as  the  simple  reproduc- 
mereiy  the  tion  in  conquered  England  of  the  Curia  Ducis  of  Normandy  *, 
despotism?  which  again  was  a  reproduction  of  the  court  of  the  Karoling 
kings  of  the  West  Franks  as  it  existed  under  Charles  the 
Simple  when  he  bestowed  Normandy  on  RoUo.  From  another 
point  of  view  it  is  represented  merely  as  the  English  court  of 
Edward  the  Confessor,  the  small  witenagemot  of  the  Anglo-. 
Saxon  kings,  which  has  under  the  influence  of  feudal  ideas 
sustained  a  change  rather  nominal  than  constitutional,  and 
which  gradually  tends  to  devolve  upon  the  king  and  his  more 
inmiediate  household  the  central  administration  of  justice  in 
cases  calling  for  such  administration.  From  another  point  the 
whole  central  administration  is  viewed  as  the  operation  of  the 
personal  omnipotence  of  the  king  as  conqueror  and  ilupreme 
Biement  of  administrator  ^  Each  of  these  theories  contains  a  great  truth :. 
each  tlieoiy.  the  Norman  kings  were  despotic  in  fact ;  their  highest  attempts 
at  organised  government  advance  in  the  direction  of  law  no 
further  than  that  stage  which  has  been  more  than  once  described 
as  the  stage  of  routine.  The  system  of  routine  by  which  they 
worked  was  primarily  the  system  on  which  they  had  governed 
Normandy ;  the  court  of  the  duke  was  reproduced  in  principle, 
as  it  was  in  the  persons  who  constituted  it,  in  the  court  of  thet 
king.  The  English  administrative  system  was  also  so  i»i  ad- 
vanced under  Edward  the  Confessor  that  the  transformation  of 
the  ancient  witenagemot  into  the  great  court  and  council  was — 
after  the  great  change  of  actors  caused  by  the  substitution  of 
}f  orman  for  native  lords  and  prelates, — possible  without  any  still 
more  violent  innovation.  But  there  are  other  facts  to  be  con- 
sidered besides  theories  conceived  ^  priori.  We  possess  a  large 
stock  of  Anglo-Saxon  records ;  laws  and  charters  which  shed  a 

^  Brimner,  in  his  Entstehung  der  Schwurgericht,  and  also  in  Holtzen- 
dorfs  Encydopiidie.  *  Gneist,  YerwaUungsr.  L  aaS  sq. 
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great  deal  of  broken  light  on  every  department  of  the  life  of  our  ScantincM 
forefathers.     The  constitutional  history  of  Normandy,  and  the  records, 
legal  history  of  the  whole  of  that  kingdom  of  which  Normandy 
was  a  nominal  province,  is,  during  the  century  and  a  half  that 
intervenes  between  the  extinction  of  the  Earolingian  power 
and  the  reign  of  Lewis  VI,  illustrated  only  in  a  very  slight  , 
degree  by  fragments  of  legislation  and  scattered  charters.     The 
most  ancient  text-books  of  Norman  law  are  later  than  the  reign 
of  Henry  II,  both  in  composition  and  in  materials  *.     No  one 
at  the  present  day  woidd  contend  that  the  legal  reforms  of 
Henry  II  were  drawn  from  the  Grand  Coiitumier  of  Normandy, 
any  more  than  that  they  were  the  result  of  the  lessons  of  his 
great-uncle  King  David  of  Scotland.     Yet  it  would  be  almost  Difficulty  of 
as  rash  to  maintain  that  the  similarities  of  Norman  and  later  <^n^on^of 
English  law  are  to  be  ascribed  solely  to  the  fact  that  both  were  KaroS^Ki 
developed  under  the  force  of  Henry  I  and  under  the  genius  of      *  ^  **'**' 
Henry  II.     If,  again,  we  ascribe  to  Norman  sources  all  that  is 
Karolingian  in  the  measures  of  the  Norman  and  Angevin  kings, 
we  are  underrating   the   probable   and   almost  demonstrable 
influence  which  the  association  of  the  West-Saxon  dynasty  with 
the  Earoling,  Saxon,  and  Franconian  courts  must  have  pro- 
duced on  native  custom.      Under  the  circumstances  it  might 
seem  almost  the  safest  plan  to  abstain  from  attempting  a  con* 
elusion.     But  this  is  scarcely  possible. 

The  regular  action  of  the  central  power  of  the  kingdom 

*  Brunner,  in  an  ExcnrsuB  contained  in  his  work,  Das  Anglonorman- 
nische  Erbfolgesystem,  gives  a  careful  account  of  the  existing  origxnes  of 
Nurman  law.  These  are  to  be  found  in  two  books :  (i)  Statuta  et  consue- 
tudines  Normanniae,  printed  in  French  by  Marnier  in  his  £tablissementB 
et  Gofttumes,  Assises  et  Arrets  de  I'Elxchiquier  de  Normandie  (Paris, 
1839) ;  and  in  Latin  by  Wamkonig  in  the  Staats-  und  Rechts-Geschichte, 
voL  ii.  This  compilation,  as  Brunner  shows,  contains  two  works,  (a)  a 
Tractatus  de  brevibus  et  reoognitionibus,  drawn  up  soon  after  I3i8 ;  and 
{fi)  a  Trbs  ancienne  ooiitume  de  Normandie,  which  belongs  to  the  justiciai^ 
ship  of  William  Fitz-Kalph,  about  1 190-1200.  (a)  The  second  book  is 
the  Grand  Coutumier  of  Normandy,  the  older  form  of  which  appears  to  be 
the  Latin  Somma  de  legibus  consuetudinum  Normanniae,  whicn  is  found 
in  J.  P.  de  Ludew^g's  Reliquiae  Manusoriptorum,  vol.  vii.  pp.  149-418. 
The  date  of  this  work,  which  Brunner  shows  to  be  an  original  composition, 
and  not  founded  on  the  precedin'Sf,  as  Wamkonig  and  Marnier  supposed, 
falls  between  i  a  70  and  i  a  75.  Brunner^s  arguments  on  the  Inquest  by  Jury 
are  taken  firom  charters  of  much  earlier  date. 
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Growth  or     becomes  known  to  us,  as  we  have  seen,  first  in  the  proceedings 

the  Ezch^  T 

quer  in  of  the  Exchequer.  The  English  Exchequer  appears  first  early 
and  in  in  the  reign  of  Henry  I :  the  Norman  Exchequer  appears  first 
under  Henry  II.  There  is  nothing  in  the  name  to  determine 
whether  it  was  originally  given  to  the  court  in  England  or  in 
Normandy.  The  method  of  accounting  in  the  English  Ex- 
chequer is  based  on  the  English  coinage,  that  of  the  Norman 
on  the  French :  both  England  and  Normandy  must  have  had 
fiscal  audits  long  before  the  Conquest ;  the  systems  of  account, 
almost  all  the  processes  of  the  two  courts,  are  different.  Yet  the 
results  have  necessarily  a  resemblance ;  the  officers  of  the  one 
were  occasionally  trained  in  the  work  of  the  other,  and  when 
reforms  were  needed  in  the  one,  a  change  of  administrators  was 
easy;  the  Treasury  of  Caen  could  lend  an  abbot  to  the  Ex- 
chequer of  Westminster,   or  the   Exchequer   of  Westminster 

The  two       could  lend  a  baron  to  revise  the  accounts  of  Caen.     The  same 

£xche<}uers  _^ 

powside     exigencies,  so  long  as  the  rulers  of  England  and  Normandy 

were  the  same,  would  be  met  by  much  the  same  measures. 
There  is  no  evidence  but  that  of  tradition  for  deriving  the 
English  Exchequer  from  Normandy:  there  is  far  more  ante- 
cedent probability  that  whatever  the  Norman  Exchequer  has 
in  common  with  the  English  was  derived  from  the  latter.  Yet 
the  English  Exchequer  was  organised  by  Norman  ministers : 
the  Domesday  Survey  was  carried  out  by  Normans:  Ranulf 
Flambard  and  Roger  of  Salisbury  were  both  natives  of  the 
neighbourhood  of  Caen.  If  there  is  no  Norman  roll  of  the 
reign  of  Henry  I,  there  is  but  one  English  roll :  in  the  latter 
case  all  but  one  have  perished,  so  that  no  one  can  safely  main- 
tain that  in  the  former  case  none  ever  existed.  Yet  at  the 
time  at  which  the  English  fiscal  system  was  developed,  during 
the  reign  of  William  Eufus  and  in  the  early  years  of  Henry  I, 
the  two  countries  were  not  under  the  same  ruler. 
ooS^cUuion.  "^^^  conclusion  seems  to  depend  on  a  balance  of  probabilities : 
it  is  most  probable  that  in  both  countries  there  was  a  fiscal 
court  or  audit,  that  the  two  were  developed  and  more  fully 
organised  under  the  same  superintendence,  and  each  may  have 
borrowed  firom  the  other :  but  there  is  no  historical  proof,  and 
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no  historical  necessity  to  assume  that  the  one  was  an  offshoot  gj™e  of 
or  a  transplantation  of  the  other.  The  importance  of  the  name 
is  only  secondary;  it  matters  little  whether  the  chequered 
cloth  were  first  used  at  Westminster  or  at  Gaen«  It  appears 
only  in  those  countries  which .  are  connected  with  Normandy 
after  the  Conquest  and  with  the  Norman  kings  of  England, 
so  that  from  this  point  of  view  the  English  origin  seems  most 
probable.  The  existence  of  a  Sicilian  Exchequer  is  accounted 
for  on  one  hypothesis  as  well  as  on  the  other ;  but  the  ad- 
ministration of  the  Wiscards,  so  far  as  it  was  Norman  at  all, 
was  modelled  on  the  Norman  administration  of  England,  and 
was  carried  out  in  some  measure  by  ministers  of  English  birth  ^. 

The  history  of  the  Curia  Regis,  in  its  judicial  aspect,  is,  as  S?^  ^ 
we  have  seen,  even  more  complicated.  The  Anglo-Saxon  kings  ^P""* 
heard  causes  in  person  :  the  judgment  of  the  king  was  the  last 
resort  of  the  litigant  who  had  failed  to  obtain  justice  in  the 
hundred  and  the  shire.  He  had  also  a  court  in  which  the 
disputes  of  his  immediate  dependents  were  settled,  the  *  thening- 
manna-gemot,'  the  existence  of  which  is  proved,  but  no  more 
than  its  existence*.  The  Norman  duke  had  his  feudal  court  of 
vassals  like  every  other  feudal  lord,  and  a  tribunal  of  supreme 
judicature  which  may  or  may  not  have  been  personally  identical 
with  the  court  of  vassals.  The  royal  judicature  in  England  was 
in  the  reigns  of  the  Conqueror  and  William  Rufiis  exercised 
either  by  the  king  of  justiciar  in  person  on  the  great  festivals, 
or  by  special  commission  in  the  shire-moot.  The  question  then 
is  this.  Was  the  Curia  Regis  as  developed  under  Henry  I  the  • 
Curia  Ducis  of  Normandy?  or  was  it  the  king  himself  acting 
as  judge  with  the  council  of  his  witan  or  a  portion  of  them  % 
or  was  it  not  rather  a  tribunal  in  a  stage  of  growth,  springing 
from  a  combination  of  the  two  older  systems,  and  tending  to 
become  something  very  different  from  either  ? 

The  report  of  the  court  held  on  Bishop  William  of  S.  Carileph, 
after  the  rebellion  of  1088  ^  supplies  us  with  convincing  proof 

'  See  above,  p.  350,  note  a.  •  Ibid.  p.  186,  note  3. 

' '  De  inJQsta  vezatione  Willelmi  episcopi  primi ' :  printed  Brst  by  Bedford 
in  an  appendix  to  his  edition  of  Simeon  of  Durham,  pp.  343-375 ;  and 
afterwarda  in  the  Monasticon,  voL  i.  pp.  244-250. 
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Trial  of  the  that  the  last  is  the  true  account  of  the  matter.  The  bishop 
Durham  in  had  acted  traitorously,  and  the  king^s  officers  had  seized  his 
Begis.  estates;   he  demanded  restitution;   the  king  insisted  that  he 

should  purge  himself  of  his  treason.  The  bishop  pleaded  his 
right  to  be  tried  as  a  bishop,  but  offered  to  defend  himself 
from  the  charge  of  having  broken  his  oath  of  fealty.  The 
parties  met  at  Salisbury,  where  all  the  bishops,  earls,  barons, 
and  royal  officers  assembled.  Lanfranc  refused  to  listen  to  the 
bishop's  plea,  and  he  was  appealed  of  treason  by  Hugh  de 
Beaumont  on  the  king's  part  After  much  deliberation,  every 
stage  of  which  is  recorded,  the  bishop  still  insisting  on  his 
rights  Lanfranc  declares  that  he  must  first  answer  the  king's 
demand:  *We  are  not  judging  you  in  the  matter  of  your 
bishopric  but  of  your  fee,  and  so  we  judged  the  bishop  of 
Bayeux  before  the  king's  father  concerning  his  fee;  nor  did 
the  king  in  that  plea  call  him  bishop,  but  brother  and  earl'.' 
The  bishop  struggles  against  this  and  appeals  to  Bome.  The 
court  then  deliberates  on  the  sentence,  which  is  finally  pro- 
nounced by  Hugh  de  Beaumont,  in  the  name  of  the  king's  court 
and  the  barons':  as  the  bishop  will  not  answer  the  chai^ge 
brought  against  him,  he  forfeits  his  fee.  The  record  is  drawn 
up  by  a  friend  of  the  bishop,  and  is  very  long ;  but  these  details 
are  sufficient  to  prove  that  the  court  in  which  the  trial  was  held 
was  the  witenagemot  acting  as  a  feudal  court  of  peers. 
i>evelop-  The  Curia  Regis  of  Henry  I  was  a  regulated  and  modified 

Curia  Regis  form  of  that  of  William  Rufus,  as  that  of  Henry  II  was  an 
Heniy  I.      organised  development  of  that  of  Henry  I.     The  trial  of  Henry 

^  At  one  point  the  bishop  of  Durham  ia  sent  out  of  court  whilst  the 
barons  deliberate  whether  he  should  be  restored  to  his  possessions  or 
acquit  himself  to  the  king  first.  The  archbishop  of  York  states  the  result 
of  the  consultation :  '  Domine  episcope,  dominus  noster  archiepiscopus  et 
regis  Curia  vobis  judicat  quod  rectitudinem  regi  facere  debeatis  antequam 
de  vestro  feodo  revestiat.*     Bedford,  p.  359. 

'  '  Nos  non  de  episcopio,  sed  de  tuo  te  feodo  judicamus,  et  hoc  modo 
judicavimus  Bajocensem  episcopum  ante  patrem  hujus  regis  de  feodo  suo ; 
nee  rex  vocabat  eum  episcopum  in  placito  illo,  sed  fratrem  et  oomitem.* 
p.  361. 

'  *  Domine  episcope,  regis  curia  et  barones  isti  vobis  pro  justo  judicant, 
quando  sibi  vos  respondere  non  vultis  de  hiis  de  quibus  vos  per  me  ap- 
peUavit,  sed  de  placito  suo  invitatis  eum  Romam,  quod  vos  feodum  vestrum 
inde  forisfacitis.'  The  bishop  demurs :  Hugh  answers,  '  Ego  et  compares 
mei  parati  snmus  judicium  nostrum  in  hao  curia  oonfirmare.*  p.  36a. 
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of  Essex  early  in  the  reign  of  Henry  II,  and  that  of  Bobert 

of  Belesme  in  the  reign  of  Henry  I,  are  links  in  a  series  which 

proYes  the  fundamental  identity  of  the  earliest  and  latest  forms. 

But  although  we  may  assert  an  English  element  in  the  Curia  The  process 
■r*     .  ,/.,,,  .  ,      .     ,      ^^  ...    of  the  Curia 

Regis,  and  confidently  deny  its  exclusively  Norman  origin,  it  Regis  was 
must  be  g^ranted  that  very  much  of  the  new  forms  of  process  was  espooiaiiy 
foreign.     Whether  Lanfranc  brought  it  from  Pavia,  or  William  of  wnta. 
inherited  it  from  the  Norman  dukes,  we  can  scarcely  on  existing 
evidence  decide.     Lanfranc  had  been  an  eminent  lawyer '  before 
be  became  a  monk,  and  his  Norman  home  at  Caen  was  the 
central  seat  of  the  ducal  administration.     However  they  were 
introduced,  the  great  development  of  the  system  of  writs,  and 
especially  the  custom  of  inquest  by  sworn   recognitors,   are 
features  of  Norman  jurisprudence  which  must  be  traced  ulti- 
mately to  Karolingian  usage.     The  provincial  visitations  of  the 
royal  judges,  which  under  Henry  II  grow  into  a  regular  system^"^ 
of  judicial  eyres,  are  less  certainly  Norman.     They  may  be  of  Itinerant 
Karolingian  origin  as  an  expedient  of  government ;   but  the  of  Prank 
historical  connexion  between  the  judges  of  Henry  I  and  those 
of  Charles  the  Qreat  may  be  traced  perhaps  with  as  much  pro- 
bability on  English  as  on  Norman  ground  ^     If  the  Capitularies  itinenmt 
of  Charles  the  Bald  include  the  territory  which  was  afterwards  Sider*"'* 
Normandy  in  the  plan  for  the  operation  of  the  imperial  misst,  ^^^'^' 

^  *  Nam,  Qt  fertur,  pater  ejus  de  ordine  illorum  qui  jura  et  leges  oivitatis 
asservabant  fuit*  Vita  Lanfranci,  o.  i.  '  Saecalarium  legum  peritiam  ad 
patriae  suae  morem  intentione  laica  fervidus  edidicit.  Adolescentolus 
orator  veteranoe  adversantes  in  actionibua  causamm  frequenter  praeci- 
pitant,  torrente  facundia  apposite  diceudo  senes  superavit.  In  ipsa  aetate 
sententias  promere  statuit  quas  gratanter  jurisperiti,  aut  judices  aut 
praetores  dvitatis,  acceptabant.*  Ord.  Vit.  iv.  c.  6. 

'  Lappenberg,  ed.  Thorpe,  iii.  p.  4.  The  argument  of  Brunner  (Schwur- 
gericht,  pp.  152  sq.)  for  the  priority  of  the  itinerant  justices  of  Normandy 
to  those  of  England  will  scarcely  be  regarded  as  convincing.  The  reference 
to  the  '  Ancient  Custom  of  Normandy/  which  belongs  to  the  last  decade 
of  the  twelfth  century,  for  proof  that  once  or  twice  a  year  three  or  four 
sworn  barons  or  knights  held  assizes  in  each  Norman  viscounty  at  a 
period  earlier  than  the  judicial  reforms  of  Henry  II,  is  unsatisfactory  in 
the  extreme  ;  and  the  documentary  examples  are  of  still  later  date.  There 
is  the  strongest  probability  that  Henry  II  was  as  great  a  legal  innovator 
in  Normandy  as  he  was  in  England.  Brunner*s  use  of  t^is  argument 
does  not  however  in  the  least  derogate  from  the  convincing  authority 
of  the  main  argument  of  his  book,  which  proves  the  descent  of  the  Norman 
and  English  Inquest  by  Jury  from  the  Karolingian  /n^tn^to. 
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there  is  sufficient  evidence  that  a  measure  of  the  same  sort  was 
taken  in  England  as  early  as  the  days  of  Alfred.  But  in  this 
point  as  well  as  in  the  others  it  seems  far  more  natural  to  sup- 
pose that  similar  circumstances  suggested  similar  institutions, 
than  that  the  latter  were  historically  connected.  The  judicial 
visitations  of  the  judges  of  Henry  I  were  really  rather  circuits 
of  the  royal  officers   than   special   commissions.     The  special 

and  under     commissions  of  the  Norman  period,  such  as  was  the  tribunal 

the  Norman  \ 

kings.  at  Pennenden,  already  more  than  once  referred  to,  were,  as  we 

have  seen,  attempts  to  combine  the  inquisitorial  process  of  the 

Norman  Curia  with  the  local  machinery  of  the  Anglo-Saxon 

shire. 

Newnomen-      Much  of  the  nomenclature  of  the  Norman  system  is  of  course 

dature  of  ,  ... 

the  Norman  French :   and  the  influence  of  the  nomenclature  in  modifyinsf 
period,  not  -    i         /*.  t  i  •  i   •      •  "      «=» 

a  conclusive  the  character  of  the  offices  and  processes  which  it  denotes  must 

^Norman    always  be  allowed  for.     The  terms  justiciar,  account,  feoffment, 

amercement,  forfeiture,  tallage,  homage,  chattels,  assize,  seisin, 

summons,  and  innumerable  others  are  derived  from  the  Norman 

usage  of  Latin  as  the  language  of  records  ;  and  the  Latin  of  the 

Norman  charters  is  not  the  Latin  of  the  Anglo-Saxon  charters  \ 

The  story  that  William  the  Conqueror  forbade  the  use  of  the 

native  tongue  in  the  courts  of  law,  notwithstanding  the  high 

authority  of  the  fourteenth-century  schoolman  on  which  it  rests, 

is  no  doubt  a  fabrication^;  the  popular  courts  transacted  their 

The  Ian-       business  in   English,  and  the  kings   issued  their  charters   in 

S«^ro-      English  as  well  as  Latin.     Richard  I  is  the  first  king  of  whom 

no  English  document  is  preserved ^  and  our  first  French  record 

^  Madox,  Hist.  Excb.  p.  117. 

'  '  Narrant  biHtori^ie  quoil  cum  Willelmus  dux  Normannorum  regnam 
Angliae  conquisivisset,  deliberavit  quomodo  linguam  Saxonicam  posset 
destruere,  ct  Angliam  et  Normanniara  id  idiontate  concordare ;  et  ideo 
ordinavit  quod  nuUus  in  curia  regis  pladtaret  nisi  in  Galileo,  et  iternm 
quod  puer  quilibet  ponendus  ad  litteras  addiceret  Gallicsm  et  per  Gallicam 
Latinam.  quae  duo  usque  hodie  ohservantur ;  *  Robert  Holkot  (ob.  1349), 
in  bifl  lectures  on  tbe  Book  of  Wisdom,  lect.  xi.  ;  cited  by  Selden  in  bis  notes 
on  Fortesoue.  See  too  Fortescue,  de  Laudibus,  &o.,  cb.  48.  The  authority 
of  tbe  pseudo-Ingulf  is  wortbless. 

•  Tbe  English  grants  of  Stepben  and  Henry  II  to  Canterbury  are  still 
preserved.  See  Mon.  Angl.  i.  iii;  MS.  Lambetb  laia;  Hickes,  The- 
saurus, praef.  p.  xvi.  Tbe  first  French  Record  is  a  charter  of  1215  of 
Stepben  Langton,  preserved  on  tbe  Charter  Rolls,  p.  209. 
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belongs  to  the  reign  of  John.  But  by  hr  the  great  majority  of 
the  writs  and  other  legal  records  must  have  been  kept  in  Latin, 
as  those  of  the  Exchequer  certainly  were.  The  question  then, 
so  far  as  it  is  of  signiBcance  at  all,  concerns  the  thing  rather 
than  the  name:  it  will  be  found  cm  careful  examination  that 
very  many  of  the  Norman -Latin  names  are  merely  translations 
of  the  Anglo-Saxon,  not  into  the  corresponding  dialectic  forms, 
but  into  the  forms  which  represented  the  ideas  which  to  the 
Norman  mind  they  most  nearly  resembled.    The  Norman  trans-  No™w» 

.  .  .      .  trmnslation 

lated  the  word  shire,  not  by  sectio  or  even  provincia,  but  by  of  English 

comitatus ;  the  word  scir-gerefa,  not  by  praepositus  provinciae, 

but  by  vicecomes ;  the  gemot  is  far  more  frequently  the  curia 

than  the  conventus;   the   misericordia  and  amercement  have 

their  exact  correlatives  in  the  Anglo-Saxon  laws.     The  proper  Novelties 

feudal  terminology  stands  on  a  different  footing :  the  oath  of  termhioiogy. 

fealty  in  Norman  law  was  different  in  matter  and  form  from 

the  Anglo-Saxon  hyld-ath ;  the  heriot  was  not  the  relief;  the 

tallage  rested  on  a  different  principle  from  the  Danegeld ;  yet, 

under  the  combining  process  that  was  necessary  to  the  Normau 

king,  the  one  might  be  prudently  taken  to  represent  the  other, 

the  obligation  and  the  burden  being  much  the  same  under  either 

name.     The  analogy  of  the  changes  introduced  by  S.  Osmund  ^Sjl?^?h 

into  the  liturgy  of  the  Church  may  suffice  to  show  how  greatly,  la^- 

under  the  circumstances  of  the  Conquest,  such  innovations  are 

magnified'  in  the  popular  estimation :  the  mere  revision  of  the 

service-books  is  represented  as  the  introduction  of  a'  new  rite ; 

the  institution  of  a  new  cantus  provokes  a  monastic  revolution. 

The  fact,  however,  that  the  Norman  influences  introduced  at  the 

Conquest  are  so  liable  to  be  exaggerated  if  they  are  judged  on  a 

superficial  view,  must  not  lead  us  to  underrate  them.     They  Transitional 
,  .  ,  _  ,     .       1  character  of 

were  strong  and  penetrating  rather  than  ostentatiously  pro-  the  period, 
minent.  The  careful  study  of  the  institutions  of  this  period 
reveals  the  fact  that  not  only  in  England  but  in  Normandy  it 
was  a  season  of  growth  and  transition;  and  it  is  far  more 
consonant  with  historical  probability  to  suppose  that  the  de- 
velopment of  two  states  so  closely  connected  proceeded,  if  not 
by  the  same^  still  by  equal  steps,  than  that  the  one  borrowed  its 
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whole  polity  from  the  other :  for  that  England  in  the  twelfth 
century  continued  to  borrow  from  Normandy  the  system  of  the 
tenth,  whilst  Normandy  remained  stationary,  neither  developing 
her  own  nor  imitating  her  neighbour's  growth,  seems  altogether 
inconceivable.  The  absence  of  records  throws  us  back  upon 
hypothesis,  but  no  sound  criticism  will  allow  us  to  see  in  the 
Norman  Coiitumier  of  the  thirteenth  century  the  model  of  the 
legal  measures  taken  in  England  by  the  Conqueror  and  his  sons. 
Cpmparwon  The  conclusion  that  is  suggested  by  the  survey  of  the  admi- 
^-ionaiwith  nistrative  machinery  of  the  period  corresponds  almost  exactly 
histwy.  with  that  which  is  drawn  from  the  political  history.  The  royal 
policy  is  a  policy  of  combination,  whereby  the  strongest  and 
safest  elements  in  two  nations  were  so  united  as  to  support  one 
\  sovereign  and  irresponsible  lord ;  the  alliance  between  the  king 
and  the  English  is  reflected  in  the  measures  taken  to  strengthen 
the  Curia  B.egis  and  to  protect  the  popular  courts.  It  is  the  first 
stage  in  the  process  of  amalgamation ;  a  process  which  Henry  I 
probably  never  contemplated  as  possible,  but  which  Stephen's 
reign  with  all  its  troubles  helped  to  begin,  and  which  that  of 
Henry  II  made  practically  safe.  The  age  of  routine  dependent 
on  the  will  of  a  despot  passes  by  almost  perceptible  stages  into 
the  age  of  law  secured  by  the  organisation  of  a  people  which  has 
begun  at  least  to  realise  its  unity  and  identity* 
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185.  GenenJ  features  of  the  period. — 13d.  Henry  II,  his  diAracter  and 
training. — 187.  His  accession  and  first  measures. — 188.  The  years 
1158-1163.— 139.  The  contest  with  Becket.~140.  Constitutions  of 
Clarendon .~1 41.  The  Assise  of  Clarendon. — 142.  The  year  1170. 
—143.  The  years  11 71-1 173. — 144.  The  rebellion  of  11 73-4.— 145. 
Reforms  after  the  rebellion. — 146.  Latter  yeai^  of  Henry  II. — 147. 
Summary  of  the  reign. — 148.  Richard  I. — 149.  William  Longchamp. 
— 150.  Administration  of  Walter  of  Coutances  and  Hubert  Walter. 
— 151.  Accession  of  John. — 152.  Loss  of  Normandy. — 158.  Quarrel 
with  the  Church.— 154.  Quarrel  with  the  barons.— 155.  The  Great 
Charter. 

135.  The  sixty  years  that  followed  the  death  of  Stephen  General 

.  features  of 

comprise  a  period  of  English  history  which  has  a  special  im-  tiie  reigns 

portance.  It  is  a  period  of  constant  growth,  although  the  Bicimr? 
growth  is  fiar  from  being  regular  or  uniform.  The  chain  of*" 
events  that  connects  the  peace  of  Wallingford  and  the  charter 
of  Runnymede  is  traceable  link  by  link,  l^e  nation  which  at 
the  beginning  of  the  period  is  scarcely  conscious  of  its  unity,  is 
able,  at  the  end  of  it,  to  state  its  claims  to  civil  liberty  and  self- 
government  as  a  coherent  organised  society.  Norman  and 
Englishman  are  now  one,  with  a  far  more  real  identity  than  was 
produced  by  joint  ownership  of  the  land  or  joint  subjection  to 
one  sovereign.  England  has  been  enabled,  by  the  fortunate 
incapacity  of  John,  to  cut  herself  free  from  Normandy  ;  and  the 
division  of  interest  between  the  two  races  has  ceased.  The 
royal  power  has  curbed  the  feudal  spirit  and  reduced  the  system 
to  its  proper  insignificance.  The  royal  power  having  reached 
its  climax,  has  forced  on  ^the  people  trained  under  it  the 
knowledge  that  it  in  its  turn  must  be  curbed,  and  that  they 
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have  the  strength  to  curb  it.  The  church,  the  barotaage,  and 
the  people  have  found  by  different  ways  their  true  and  common 
interest.  This  has  not  been  done  without  struggles  that  have 
seemed  at  certain  times  to  be  internecine.  The  people,  the 
baronage,  and  the  church  have  been  severally  crushed,  reformed, 
revived,  and  reorganised.  More  than  once  the  balance  of  forces 
has  been  readjusted.  The  crown  has  humbled  the  baronage  with 
the  help  of  the  people,  and  the  church  with  the  help  of  the 
baronage.  Each  in  turn  has  been  made  to  strengthen  the  royal 
power,  and  has  been  taught  in  the  process  to  know  its  own 
strength.  By  law  the  people  have  been  raised  from  the  dust, 
the  baronage  forced  to  obedience,  the  clergy  deprived  of  the 
immunities  that  were  destroying  their  national  character  and 
counteracting  their*  spiritual  work.  The  three  estates,  trained 
in  and  by  royal  law,  have  learned  how  law  can  be  applied  to  the 
very  power  that  forced  the  lesson  upon  them.  What  the  king 
has  reformed  and  reorganised  in  order  to  gain  a  firm  and  real 
basis  for  his  own  power,  has  discovered  its  own  strength  and 
the  strength  of  law,  and  has  determined  to  give  its  service  and 
sacrifices  no  longer  without  conditions.  The  history  is  to  be 
worked  gut  in  some  detail. 

Henry  II  is  the  first  of  the  three  great  kings  who  have  left 
on  the  constitution  indelible  marks  of  their  own  individuality. 
What  he  reorganised  Edward  I  defined  and  completed.  The 
Tudor  policy,  which  is  impersonated  in  Henry  VIII,  tested  to 
the  utmost  the  soundness  of  the  fabric :  the  constitution  stood 
the  shock,  and  the  Stewarts  paid  the  cost  of  the  experiment. 
Each  of  the  three  sovereigns  had  a  strong  idiosyncrasy,  and 
in  each  case  the  state  of  things  on  which  he  acted  was  such 
as  to  make  the  impression  of  personal  character  distinct  and 
permanent. 

1 36.  Henry  II  at  his  accession  found  the  kingdom  in  a  state 
of  dissolution  :  his  only  advantage  was  the  absolute  exhaustion 
of  all  the  forces  which  had  produced  that  dissolution.  The  task 
before  him  was  one  which  might  have  appalled  an  experienced 
legislator,  and  Henry  was  little  more  than  twenty-one  years  old. 
He  did  not  succeed  to  the  inheritance  of  a  band  of  veteran 
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counsellors;    the  men  with  whom  he  had  to  work  were  the 
survivors  of  the  race  that  had  caused  the  anarchy.     He  ^ftsHwdw-,^ 
a   young  man,   of    keen   bright   intellect,    patient,    laborious,  earlier, 
methodical ;  ambitious  within  certain  well-defined  limits,  tena- 
cious  of  power,  ingenious  even  to  minuteness  in  expedients, 
prompt  and  energetic  in  execution  ;  at  once  unscrupulous  and 
cautious.      These  characteristics  mark  also  the  later  stages  o^Jg^^^"^ 
his  career,  even  when,  disappointed  of  his  dearest  hopes  and  ment. 
mortified  in  his  tenderest  affections,  he  gave  way  to  violent 
passion  and  degrading  licence ;  for  his  private  vices  made  no 
mark  on  his  public  career,  and  he  continued  to  the  last  a  most 
industrious,  active,  and  bueiness-like  king.  There  was  nothing  in 
him  of  the  hero,  and  of  the  patriot  scarcely  more  than  an  almost 
instinctive  knowledge  of  the  needs  of  his  people,  a  knowledge 
which  can  hardly  ever  be  said  to  be  the  result  of  sympathy. 
Thus  much  all  the  historians  who  have  described  him  join  in 
allowing  ;  although  they  form  very  different  estimates  of  his 
merit  as  a  ruler,  and  of  the  objects  of  his  policy.     These  objects  Hispoliticml 
seem  to  have  been  mainly  the  consolidation  of  his  power,  in 
England  the  strengthening  and  equalising  of  the  royal  adminis- 
tration, on  the  Continent  the  retention  and  thorough  union  of  the 
numerous  and  variously  constituted  provinces  which  by  marriage 
or  inheritance  had  come  into  his  hands.     The  English  nation 
may  gratefully  recognise  his  merit  as  a  ruler  in  the  vastness  of 
the  benefits  that  resulted  from  the  labours  even  of  a  selfish  life. 

Heniy  II  was  bom  at  Le  Mans  on  the  5th  of  March,  1 133 ' ,  He wMbom 
when  his  grandfather  was  despairing  of  an  heir.     When  quite 
an  infant,  he  received  the  fealty  and  homage  of  the  barons  as 
their  future  king.     He  was  the  child  of  parents  singularly  ill-  Hia  parenU. 
matched  :  his  father  was  of  the  weak,  unprincipled,  and  impulsive        * 
type  into  which  the  strong  and  astute  nature  of  the  Angevin 
house  sank  in  its  lowest  development ;  his  mother  a  Norman  lady 
who  had  all  the  strong  characteristics  of  her  race,  and  had  too 
early  exchanged  the  religious  training  which  would  have  curbed 
them  for  the  position   of  the  spoiled   child-wife  of  the  cold- 

'  Cbron.  Andegavense,  in  Labbe*s  Bibliotheca  Manuscriptomm,  L  %*if\ 
Ordericus  Vitalis,  lib.  x.  c.  I.     R.  de  Monte,  AJ>.  1133. 
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The  blooded  despotic  emperor.     As  empress  she  had  enjoyed   the 

Matuda.       power  and  splendour  of  her  position  too  heartily  to  endure  the 

rule  of  a  husband  so   personally  insignificant   as  Geoffirey  of 

Anjou,  or  to  submit  to  the  restraints  of  a  policy  which  would 

have  been  desperate  but  for  the   craft  and  energy  of  Robert 

of  Gloucester.     Yet  in  spite  of  her  imperious  behaviour  and 

her  want  of  self-control,  Matilda  was  a  woman  of  considerable 

ability ;  in  her  old  age  she  was  a  safe  and  sagacious  counsellor ; 

and   some  part  at  least  of  her  son's  education  must  be  put 

Henry         to  her  credit.     Henry  was  brought  to  England  when  he  was 

England  in    eight  years  old  to  be  trained  in  arms  ^ ;  at  the  age  of  sixteen  he 

oomes  duke  was  knighted  by  his  great-uncle  David  of  Scotland  ^ ;  in  1 151  he 

king  in  1154.  received  the  duchy  of  Normandy,  and  soon  after  succeeded  his 

father  in  the  county   of  Anjou;    the  next  year  he  married 

Eleanor,  and  added  Foictou  and  Guienne  to  his  dominions ;  at 

the  age  of  twenty  he  undertook  the  recovery  of  England,  brought 

Stephen,  partly  by  war  and  partly  by  negotiation,  to  terms  which 

insured  his  own  succession,  and  in  less  than  a  year  after  the 

pacification  succeeded  to  the  English  throne. 

He  could  An  education  so  disturbed  and  so  curtailed  can  hardly  have 

not  have  ,  , 

had  much     contained  much  leiral  or  constitutional  teaching,  and  Henry's 

legal  educa-  ^  ^ 

tion  before  own  peculiar  genius  for  such  lore  could  scarcely  have  been  as  yet 
developed;  but  by  the  urgency  with  which  he  forced  Stephen 'to 
take  in  hand  the  necessary  reforms,  he  showed  at  least  a  con- 
sciousness of  the  importance  of  the  task,  even  if  we  may  not 
venture  to  ascribe  to  him  an  actual  share  in  the  draught  of  the 
scheme  of  reform.  That  Henry  acquired  at  the  Scottish  court  any 
real  acquaintance  with  the  principles  or  forms  of  l^al  know- 
ledge, that  in  his  titular  office  of  seneschal  of  France  '  he  really 
discharged  any  duties  of  a  judicial  character,  or  that  he  acted  as 
justiciar  in  England  during  the  latter  years  of  Stephen,  are 
theories  alike  improbable,  and  indeed  opposed  to  historical  evi- 
dence.    The  court  of  King  David  might  have  furnished  training 

»  W.  Mahnesb.  Hist.  Nov.  iii.  §  70. 

•  Hen.  Hunt.  fol.  aa6. 

'  The  count  of  Anjou  was  hereditary  seneschal  of  France ;  R.  de  Monte, 
A  J>.  1 1 77 ;  but  the  office  was  almost  idways  executed  by  a  deputy.  Qiral- 
dus  Cambrensis  mentions  QieofSrey  as  seneschal,  de  Inst.  Princ.  lib.  iii.  c.  28. 


hisacoes- 


Digitized  by 


Google 


xu.]  Aeeemon  of  Henry  IL  449 

for  either  a  warrior  or  a  monk,  but  not  for  a  lawyer  or  a  oon- 
stituiional  king ;  in  France  Henry  had  scarcely  spent  more  time 
than  can  be  accounted  for  by  the  business  of  his  succession  and 
marriage ;  and  in  England  he  had  remained  only  a  few  weeks 
after  the  pacification.  He  had  in  his  wife  and  mother  two  Henry*! 
counsellors  of  ability  and  experience,  but  his  own  genius  f or  oounieUort. 
government  must  have  been  innate ;  and  next  to  his  genius  the 
most  important  element  in  the  creation  of  his  characteristic 
policy  must  be  looked  for  in  his  choice  of  advisers.  Of  these 
tiie  first  must  have  been  Earl  Ranulf  of  Chester,  with  whom  as 
duke  of  Normandy  he  had  made  a  close  alliance  in  1152,  but 
who  died  before  his  accession ;  the  earl  of  Leicester,  Robert  de 
Beaumont,  Archbishop  Theobald  who  had  been  firmly  attached 
to  the  interests  of  the  empress  throughout  the  later  years  of 
the  struggle;  Bishop  Henry  of  Winchester;  Nigel  of  Ely 
who  represented  the  &mily  and  the  official  training  of  Boger  of 
Salisbury  the  justiciar  of  Henry  I. ;  and  Bichard  de  Lucy,  who 
had  charge  of  the  castle  of  Windsor  and  the  Tower  of  London 
at  the  peace  \  who  had  possibly  acted  as  justiciar  during  the 
last  year  of  Stephen,  and  who  filled  the  office  for  the  first 
twenty-five  years  of  Henr/s  reign.  Li  a  subordinate  capacity 
was  Thomas  Becket  of  London,  the  pupil  of  Theobald  and  future 
archbishop  and  martyr.  None  of  these,  except  Nigel  and  Thomas, 
had  as  yet  given  great  proofs  of  administrative  skill ;  the  bishop  of 
Winchester,  who  had  had  the  fidrest  opportunity,  had  made  the 
most  signal  failure.  There  must  have  been  in  Henry  himself  some 
gift  that  called  forth  or  detected  the  ability  of  his  servants. 

137.    Stephen  died  on  the  a5th  of  October,  1154,  and  Henry  inter- 
landed  in  England  on  the  8th  of  December  \  Nothing  can  show  Steph^'s 
more  clearly  the  exhaustion  of  society  than  the  fsyct  that  the 
interregnum  of  two  months  was  peaceful.     Archbishop  Theobald 
seems  to  have  taken  the  helm  of  state,  and  notwithstanding  the 

^  Foedera,  i.  18.  The  Tower  of  London  Aod  ^^^ndsor  OmUo  were  peon- 
Early  in  the  custody  of  the  jasticiAr ;  and  he  alio  signed  the  royal  writs,  aa 
we  find  Bichard  de  Lucy  signing  the  charter  of  Hennr  II.  The  charter 
of  Stephen  however,  in  which  he  ia  addressed  as  jnsticiar,  does  not  neces- 
sarily imply  that  he  was  chief  jnatidar.    Madoz,  Fonnulare  Ang^.  p.  40. 

«  G^nrase,  cc.  1375, 1376. 
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presence  of  Stephen's  mercenary  troops,  which  were  yet  undis- 
Coronatkn  missed,  no  man  laid  hands  on  his  neighbour  \  After  receiving 
the  fealty  of  the  chief  barons  at  Winchester  the  duke  of  Normandy 
hastened  to  London,  where  he  was  elected  and'  crowned  on 
the  19th  of  December,  and  issued  a  charter  of  liberties  as  brief 
Hit  ohaiier.  and  comprehensive  as  that  of  Stephen  had  been.  He  grants  and 
confirms,  all  the  gifts,  liberties,  and  customs  that  his  grand&ther 
had  granted,  promises  the  abolition  of  all  evil  customs  that  he 
had  abolished,  and  enjoins  that  the  church,  his  earls,  barona, 
and  all  his  men,  shall  have  and  hold,  freely  and  quietly,  well,  in 
peace  and  wholly,  of  him  and  his  heirs,  to  them  and  their  heirs, 
all  the  liberties  and  free  customs  that  King  Henry  I  had  granted 
and  secured  by  his  charter  ^  The  reference  to  the  charter  of 
Henry  is  as  marked  as  the  omission  of  all  mention  of  Stephen. 
The  charter  is  attested  by  Richard  de  Lucy,  who  therefore  was 
The  probably  in  the  office  of  justiciar.     On  Christmas  Day  the  king 

UniBhed.  held  his  court  at  Bermondsey,  and  having  debated  with  the 
barons  on  the  measures  necessary  to  the  state  of  the  kingdom, 
directed  the  expulsion  of  the  mercenaries  and  the  demolition  of 
the  adulterine  castles  *.  William  of  Ypres  consequently  departed 
with  his  Fleming  soldiers,  and  the  demolition  of  the  fortified 
iMontkiL  houses  was  speedily  begun.  The  bishop  of  Ely  was  recalled  to 
Bxchequer.  the  Exchequer';  Thomas  Becket  was  made  chancellor^,  and  the 
official  dignity  of  the  court  was  replaced  on  its  old  footing. 
Whether  at  this  assembly  new  sberifis  were  appointed,  or  that 
measure  had  been  already  taken  before  Stephen's  death,  is  un- 
certain ;  the  persons  who  are  found  in  the  office,  so  soon  as  the 
regular  Exchequer  accounts  furnish  us  with  authentic  names, 
are  generally  barons  of  great  local  importance.     In  Devonshire 

*  GervBse,  0.  1375. 

'  '  Ab  omnibtis  electas  est ;'  R.  de  Monte,  A.D.  11 54. 

'  Stfttates  of  the  realm,  Charters,  p.  4;  Select  Charters,  p.  ia8. 

*  *  In  nativitate  Domini  tennit  rex  cariam  suam  apud  Beremondeseiam 
nbi  cnm  prindpibus  sois  de  statu  regni  et  pace  refoitnanda  tractans,  pro- 
posuit  animo  alienigenas  gentes  de  r^gno  propellere  et  munitiunciilas 
pesBimas  per  totam  Ang^iam  solotenns  dissipare.'  Oervase,  0. 1377 ;  B.  de 
Monte,  A.D.  1 155. 

*  Dialogus  de  Scacoario,  ProL  i.  c.  8. 

*  Oervase,  c.  1377,  states  that  Thomas  was  made  chaooeUor  at  the 
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ftnd  WDtahire,  the  earls  of  the  county,  and  in  Herefordshire  the  Thei 
claimant  of  the  earldom,  appear  as  sheri£& ;  Richard  de  Lucy 
accounts  for  Essex  and  Hertfordshire ;  but  as  a  rule  the  sheriffs 
seem  to  be  persons  of  local  importance  only,  and  chosen  from 
what  may  be  called  the  second  rank  of  the  baronaire.  The  earls  DiiplAoe- 
must  haye  felt  that  they  were  m  a  critical  position ;  Henry  was  new  earls, 
bound  to  annul  the  titular  creations  of  Stephen,  and  it  was  by 
no  means  certain  within  what  limits  the  promise  would  be  con- 
strued ^  We  have  no  record  of  actual  displacement;  it  may 
however  haye  taken  place  at  the  time  of  the  coronation ;  some 
at  least  of  the  fiscal  earls  retained  their  dignity ;  the  earldoms  of 
Bedford^  Somerset,  York,  and  perhaps  a  few  others,  drop  out 
of  the  list ;  those  of  Essex  and  Wilts  remain.  Some  had  already 
made  their  peace  with  the  king ;  some,  like  Aubrey  de  Yere, 
obtained  a  new  charter  for  their  dignity:  this  part  of  the 
social  reconstruction  was  despatched  without  much  complaint 
or  difficulty  *. 

Not  so  the  more  substantial  part  of  the  work.     The  great  Reiumptioii 
nobles  were  not  unwilling  to  see  the  humiliation  of  their  smaller  demema. 
neighbours,  but  very  loath  to  surrender  the  royal  demesne,  and 
especially  the  castles  that  had  been  placed  in  their  hands  by 
the  two  contending  parties'.     The  command  of  the  king  was 

^  'Rex  Henricus  ooepit  revooare  in  jus  proprium  nrbee,  oastella, 
▼ilUs  quae  ad  coronam  regni  pertinebant,  oastella  noviter  fiesta  destruendo, 
et  expellendo  de  regno  maxhne  FUndreDsee,  et  deponendo  quoedam  imagi- 
narioB  et  peeudo-comites  quibus  rex  Stephanus  omnia  pene  ad  fiscom  perti- 
nentia  miniis  caute  distribaerat.'  R.  de  Monte,  a.d.  1155.  The  earldom 
of  Kent,  aasigrned  on  insufficient  authority  to  William  of  Ypres,  oame  to  an 
end  on  his  departure ;  and  the  oarldom  of  York  is  beard  of  no  more  until 
Richard  I  bestowed  it  on  his  nephew  Otto.  The  earl  of  Hereford,  Roger, 
died  in  the  first  year  of  Henrj;  after  having  obtained  a  confirmation  of 
his  earldom ;  but  his  brother  Walter  did  not  succeed ;  it  was  however 
given  to  his  great-gnmdson  Heniy  de  Bohun  many  years  after.  Of  the 
earldoms  of  l^dford  and  Somerset  no  more  is  heard. 

*  The  following  passage  of  the  Polyoraticus  probably  refers  to  the  tran- 
sient character  of  the  new  dignities,  although  some  of  the  persons  mentioned 
in  it  were  not  of  Stephen*s  promoting  :  *  Ubi  sunt,  ut  de  domesticis  loquar, 
Gaufridus,  Milo,  RMiulfus,  Alanus,  Simon,  GUlebertus,  non  tam  comitet 
tegni  quam  hostes  publici!  Ubi  Willelmus  Sarisberiensis  f  Job.  Salisb. 
Polycr.  viii.  ai. 

'  The  right  of  the  duke  of  Normandy  to  garrison  the  castles  of  the 
barons  has  been  mentioned  already,  and  Henry's  exercise  of  the  right  is 
an  important  iUustration  of  his  action  on  this  occasion.  In  116 1  he  oocq<- 
pied  and  garrisoned  the  castles  of  the  count  of  Meulan  and  others ;  in  x  166 
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summary  and  comprebensiye ;  the  royal  estates,  by  whatever 
charters  of  the  late  king  they  were  conferred,  must  be  restored ; 
^^^•^g^  the  royal  castles,  however  obtained,  must  be  surrendered.  Charters 
were  produced  and  services  pleaded  in  vain  ^.  A  very  few  only 
were  able  to  offer  any  real  resistance.  This  came,  as  might  be 
Ketiftanoe  expected,  from  both  sides.  The  count  of  Aumdle,  who  had  worn 
baroni.  the  battle  of  the  Standard,  who  was  a  near  kinsman  of  both  kings, 
who  had  been  generally  faithful  to  Stephen,  and  was  almost  sove- 
reign of  the  north,  declined  to  surrender  Scarborough.  Eoger  of 
Hereford  the  son  of  Miles,  who  had  been  one  of  the  great  sup- 
porters of  the  empress,  fortified  the  castles  of  Hereford  and  Glou- 
cester against  the  king.  Hugh  Mortimer,  who  since  the  fall  of 
the  house  of  Montgomery  had  been  the  most  powerful  man  on  the 
Welsh  march,  prepared  for  open  revolt.  The  Scots  too  showed 
no  readiness  in  restoring  Northumberiand  and  Cumberland, 
which  King  David  had  undertaken  to  hold  in  trust  for  Henry. 
Heniy takes  The  king  lost  no  time  in  negotiation;  in  January  1155  he 
in  1155*  went  northwards,  and  compelled  the  count  of  Aumile  to  sur- 
render Scarborough':  on  his  return  he  visited  Nottingham, 
where  the  news  of  his  approach  frightened  into  a  monastery  the 
great  baron  of  the  Peak,  William  Peverell,  who  had  been  accused 
of  attempting  to  poison  the  earl  of  Chester*.  Early  in  March 
Henry  was  again  in  London,  where  he  held  a  great  council,  re- 
newed the  general  peace,  and  confirmed  the  old  customs  \  but 
declared  his  intention  of  extinguishing  every  element  of  disorder 

those  of  the  count  of  Ponthieu  iuid  Alen9on;  in  1 165  he  seized  the  CMtlee 
of  the  Lusignans  in  Poiotou,  and  those  of  the  Leonois  in  Brittany  in  11 71. 
He  also  in  11 71  resumed  the  ducal  demesnes  which  had  been  alienated 
since  the  death  of  Henry  I.    See  R.  de  Monte  und^r  these  dates. 
»  W.  Newb.  n,  c.  a. 

•  W.  Newb.  ii.  c.  3 ;  Gervase,  o.  1377. 

'  Gervase,  c  1377 ;  R.  de  Monte,  aj>.  1155.  William  Peverell's  crim^ 
had  been  committed  and  his  punishment  determined  on  long  before  this. 
Henry  had  promised  his  fieft  to  the  earl  of  Chester,  in  case  of  his  proved 
guilt,  in  1 153,  in  which  year  the  earl  died.    Foedera,  i.  16. 

*  *  In  sequent!  Qaadragesima  congregavit  generale  concilium  apud  Lun- 
doniam  et  renoyavit  pacem  et  leges  et  consuetudines  per  Angliam  ab  anti> 
quis  temporibus  oonstitutas.'  Chron.  de  Bello,  p.  7a.  '  Convocatis  universis 
fere  regni  primoribus  coepit  rex  rationem  ponere  cum  eis  qui  adhuc  tene- 
bant  praesidia  regii  juris ;  erat  enim  fixa  in  animo  ipsius  sententia  onmem 
rebemonum  materiam  ezstirpare  et  suspidonum  oausas  submovere.' 
^Genrase,  0.  1377. 
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and  of  bringiog  the  coDtumacioud  barons  to  account   The  mani-  He  reduoes 
festo  was  no  sooner  issued  than  it  was  enforced ;   the  terrors  of  Hereftvd.    ^ 
the  king^s  i^proach  wrought  wonders ;  before  the  middle  of  the 
month  Roger  of  Hereford  had  made  his  formal  submission  \  and 
Hu^  Mortimer,  with  his  three  castles  of  Wigmore,  Cleobury, 
and  Bridgnorth,  alone  held  out.    Before  proceeding  against  him  Oithi  teken 
Henry  held  another  great  assembly,  on  April  10,  at  Wallingford  ^ 
where  he  exacted  the  oaths  of  the  bishops  and  barons  to  the  suc- 
cession of  his  son  William,  and  in  case  of  his  death  to  Henry 
his  second  son.    The  subjugation  of  the  border  proved  no  easy 
task.     Bridgnorth,  which  had  been  fortified  fifty  years  before  by 
Robert  of  Belesme,  tasked  the  skill  of  the  royal  forces,  and  Henry 
was  obliged  to  call  out  the  whole  military  power  of  England 
before  it  was  lu'ought  to  submission '.    Hugh  Mortimer  made  his  Sabmitdon 
peace  in  July  *.     Before  the  end  of  his  first  year  Henry  had  thus  Mortiiiier. 
disarmed  the  feudal  party,  restored  the  regular  administration 
of  the  country,  banished  the  naercenaries,  destroyed  the  castles, 
and  showed  an  intention  of  ruling  through  the  means,  if  not 
under  the  control,  of  his^  national  council.  In  September  he  held  ^[^^^^  ^ 
another  council  at  Winchester,  in  ifhich  he  discussed  the  project  inland, 
of  conquering  Ireland  as  a  provision  for  his  brother  William  of 
Aigoa  ^  and  he  wound  up  the  business  of  the  year  by  a  solemn 
gathering  at  Westminster  at  Christmas*.     The  history  of  the 
year  furnishes  abundant  illustration  of  the  energy  and  capacity 
of  a  king  of  two-and-twenty. 

The  year  11 56  was  spent  by  Henry  on  the  Continent.     He  Expedition 
was  accompanied  by  his  chancellor  Becket,  who  had  already  115^ 
become  his  most  intimate  friend  and  most  influential  adviser  ^. 
The  chief  object  of  the  expedition  was  to  secure  Normandy  and 
to  bring  to  submission  the  king's  brother  Geofifrey,  who  had 

^  March  13th.    Gervase,  0.  1378. 

'  '  Factos  eet  conyentus  genaraUs  praeeulum  et  principum  totiufl  Angliaa 
apnd  Walingefordiam.'    Genmse,  0.  1378;  R.  de  Monte,  aj>.  1155, 
'  ChroD.  de  Bello,  p.  75 ;  R.  de  Monte,  a  J).  11 55. 

*  '  Mente  Julio,  nonis  ejnsdem;*  R.  de  Monte. 

*  The  empress  objected  and  the  design  was  given  np  for  the  present. 
R.  de  Monte. 

*  Chron.  de  Bdlo,  p.  76. 
'  Geryase,  c.  1378. 


Digitized  by 


Google 


454  Constitutional  History.  [chap. 

claims  on  Anjou  under  his  fjather's  will  which  Henry  denied. 
England  was  left  under  the  management  of  the  justiciars.  The 
year  is  marked  by  no  event  of  importance,  but  it  furnishes  us 
with  the  first  of  an  unbroken  series  of  Exchequer  EoUs,  from 
which  we  learn  much  as  to  the  reconstruction  of  the  adminis- 
Bovenueof  trative  system.  The  Pipe  Roll  of  the  second  year  of  Henry  II* 
"^  *  exhibits  the  account  for  the  year  ending  at  Michaelmas,  1156  : 

no  sheriff  appears  for  tihe  northern  counties,  which  are  still  in 
the  hands  of  the  Scots ;  the  diminished  amount  of  revenue  shows 
that  the  treasury  was  but  slowly  recovering  from  the  exhaustion 
of  the  last  reign,  not  more  than  £22,000  being  raised  in  the 
itinemnt  gross  from  the  whole  kingdom.  A  general  visitation  of  the 
1156.  country  had  not  been  yet  attempted,  but  the  constable,  Henry 

of  Essex,  had  heard  pleas  in  eight  of  the  southern  counties,  in 
two  of  them,  Essex  and  Kent,  in  company  with  the  chancellor, 
who  for  the  first  time  appears  in  the  character  of  a  judge.  The 
general  taxation  is  of  much  the  same  sort  as  in  the  roll  of 
Bcutaeein  Henry  I,  but  the  term  scutage,  now  first  employed,  indicates 
"^ '  that  the  assessment  of  the  knights'  fees  was  coming  into  use ;  and 

as  it  is  mainly  in  reference  to  the  spiritual  baronies  that  the  word 
occurs,  it  follows  that  the  liability  of  these  estates  to  the  public 
duties  was  not  confined  to  military  defence.  The  practice  was, 
as  we  learn  from  John  of  Salisbury,  opposed  by  Archbishop  Theo- 
bald ',  but  it  was  perhaps  advised  by  the  chancellor,  who  did  not 
until  a  much  later  period  betray  any  sympathy  with  the  cause 
of  clerical  immunities. 
Henry's  acts  138.  Henry  returned  to  England  on  the  7th  of  April,  11 57, 
and  immediately  found  his  hands  full  of  work.  Some  few  of  the 
royal  castles  had  been  allowed  to  remain  in  the  hands  of  the 
barons  who  were  half  trusted,  in  order  perhaps  to  avoid  pro- 
voking them  to  rebel.  The  son  of  the  late  king,  William  count 
of  Mortain,  Warenne  and  Surrey,  whose  rights  had  been  secured 
at  the  peace,  now  placed  in  the  king's  hands  all  the  castles  that 

^  Printed  by  Hunter  with  the  RoIIb  of  the  3rd  and  4th  years,  in  1844. 

*  John  of  Salisbury  (ep.  ia8)  mentions  this  scutage  as  levied  to  enable 
Henry  to  make  war  on  his  brother  :  '  Veram  interim  sontagium  remitters 
non  potest,  et  a  auibusdam  exactionibos  abstinere,  quoniam  fratris  gratia 
male  sarta  neqaioqnam  ooiit.' 
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he  poBseased  both  in  England  and  Normandy,  and  reoeiyed  in 
return  the  patrimony  of  his  father  and  mother  ^.  Hugh  Bigod,  Bestaimtioa 
the  veteran  intriguer,  who  had  yet  again  to  signalise  himself  as  a  northern 
rebel,  surrendered  his  castles  * ;  and  king  Malcolm  of  Scotland  ^'^^^ 
restored  the  northern  counties^  The  king  made  a  pilgrimage  to 
S.  Edmund's,  where  he  wore  his  crown  on  Whitsunday  and  held 
a  great  court';  and  directly  after  b^fan  to  prepare  for  his  first 
expedition  to  Wales.  In  contemplation  of  this  undertaking  he 
assembled  the  whole  baronage  at  Northampton  on  the  19th  of 
July  ^ ;  and  having  received  the  ambassadors  of  Frederick  Barba- 
rossa,  and  done  some  legal  business,  he  proceeded  into  the  west. 
The  force  necessary  for  the  expedition  was  raised  by  an  arrange-^  Bmditioo 
ment  new  at  least  in  England — every  two  knights  joined  to 
furnish  a  third ;  so  that  a  third  of  the  whole  body  took  part 
in  the  expedition  ^  The  war  was  shorty  and  not  brilliant.  The 
constable,  Henry  of  Essex,  was  charged  with  cowardice  in  letting 
fall  the  royal  standard ;  and  the  king  returned,  scarcely  claiming 
the  &me  of  victory,  to  meet  the  king  of  Scots  in  the  Peak  ^  In 
that  meeting  it  is  probable  that  the  final  surrender  of  Northum- 
berland and  Cumberland  was  made,  and  Malcolm  received,  as 
the  inheritance  of  his  grandmother,  the  daughter  of  Waltheof, 
the  county  of  Huntingdon.  Henry  wore  his  crown  that  Ooroofttion 
Christmas  at  Lincoln,  not  however  venturing  into  the  cathe- 
dral, for  this  was  forbidden  by  a  superstition  already  of  old 
standing,  but  attending  mass  in  the  church  of  S.  Mary  Wigford  ^« 
The  year  is  not  marked  as  one  of  great  judicial  activity. 

Six  months  of  11 58  were  spent  in  England;   at  Easter  the  The  jew 
king  wore  his  crown  at  Worcester  \     In  the  summer  he  went 

^  R.  de  Monte,  aj>.  1157. 
«  IWd. 

*  Ghron.  de  Bello,  pp.  84,  85  ;  Pipe  Roll,  p.  107. 

^  '  Convocati  sunt  »d  earn  praesulee  et  prinoipee  regni,  abbatee  n^nnuUi, 
aliiqae  inferioris  ordinis  penonae.'  Grenrase,  co.  I378«  1380;  Radewic, 
ap.  Uretia.  p.  335. 

*  'Circa  feetivitatem  S.  Johannis  Bapiistae  rex  Henricas  praeparavit 
loazimam  expeditionem  ita  ut  dao  milites  de  tota  Anglia  tertium  pararent 
ad  opprimendum  Gualenses  terra  et  inari.*    R.  de  Monte,  aj).  1157* 

*  Pipe  Roll,  pp.  90,  15a  ;  R.  de  Monte,  AJ>.  1157. 

^  Pipe  RoU,  p.  136 ;  W.  Newb.  ii  c.  9 ;  Hoveden,  i.  216. 

*  HoYeden,  i.  ai6;  Pipe  Roll,  p.  175. 
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into  Camberland,  where  he  knighted  William  of  Warenne  on 
Bimdition  Midsummer  Day  ^ ;  and  in  August  he  went  to  France,  where  he 
secured  the  inheritance  of  his  brother  Geoffrey  who  was  just 
dead,  and  negotiated  the  marriage  of  his  eldest  son  with  a 
daughter  of  Lewis  YII.  Early  in  the  next  year  he  betrothed  his 
second  son  Richard  to  a  daughter  of  the  count  of  Barcelona, 
and  formed  a  plan  for  enforcing  the  claim  of  his  wife  on  the 
county  of  Toulouse  *. 

Henry's  foreign  wars  affect  our  subject  only  as  being  the 
causes  which  prompted  some  of  those  financial  measures  which 
illustrate  his  genius  for  organisation.  And  amongst  them  the 
war  of  Toulouse  is  perhaps  the  most  important :  for  it  is  the 
epoch  at  which  the  institution  of  scutage,  as  a  pecuniary  com- 
mutation for  personal  service  in  the  host,  is  fixed  by  the  com- 
mon consent  of  lawyers  and  historians.  The  king's  position  was 
a  somewhat  difficult  one.  It  was  scarcely  fidr  to  call  on  the 
tnilitary  tenants  of  England  and  Normandy  to  fight  as  a  matter 
of  duty  for  the  aggrandisement  of  the  estates  of  the  duke  of 
Aquitaine.  The  English  baronage  might  indeed  rejoice  in  the 
opportunity  of  signalising  themselves  before  so  splendid  a  king 
and  in  a  new  land ;  but  not  so  the  bulk  of  the  knightly  force. 
Stm  less  could  the  national  force  of  the  country  be  armed  in 
such  a  cause.  Henry  was  willing  to  fight  with  mercenaries, 
if  England  and  Normandy  would  provide  him  with  the  funds : 
such  a  force  would  be  far  more  manageable  during  the  cmd- 
paign,  and  less  dangerous  when  it  was  over.  A  precedent  was 
found  in  the  ancient  fyrdwite,  the  fine  paid  by  the  Anglo-Saxon 
warrior  who  failed  to  follow  his  king  to  the  field  ^  But  instead 
of  being  a  punishment,  it  was  now  regarded  as  a  privilege ;  those 
tenants  of  the  crown  who  did  not  choose  to  go  to  war,  paid  a 
tax  of  two  marks  on  the  knight's  fee  \    With  this,  and  a  very 

^  R.  de  Monte;  Hoveden,  i.  216;  Chron.  Mailros.  p.  168;  Pipe  Roll, 
pp.  119.175- 

"  R.  de  Monte,  A  J).  1158,  11 59. 

'  Above,  p.  190. 

*  A  8cu1»ge  of  two  mftrks  on  the  knight's  fee  ia  aooonnted  for  in  the 
Bolls  of  the  fifth  year.  Aooording  to  ^ezander  Swerford,  the  author  of 
the  Liber  Ruber,  it  was  for  an  expedition  to  Wales ;  Madox,  Hist.  £xch. 
p.  436:  but  no  such  expedition  was  made.    Ganrase,  0.  1381,  says  that  the 
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large  accumulation  of  treasure  from  other  sources,  amounting,  Sixeditkm 
according  to  the  contemporary  writers,  to  £180,000,  Henry  1159. 
undertook  the  subjugation  of  Toulouse.  The  whole  court  ac- 
companied him :  the  king  of  Scots,  the  first  of  the  tenants-in- 
chief,  William^ of  Boulogne,  son  of  the  late  king,  and  the 
chancellor  Becket,  are  especially  mentioned.  The  expedition 
lasted  for  three  months,  and,  although  marked  by  some  brilliant 
exploits,  was  unsuccessful.  Henry  did  not  take  Toulouse, 
although  he  reduced  most  of  the  territory  to  submission.  He 
would  not  bear  arms  against  Lewis  YII  \  who  was  his  feudal 

king  exacted  £180,000  by  way  of  scntage  from  England  this  year.  The 
sum  is  impoflsible,  and  is  probaUy  made  by  multiplying  the  supposed  number 
of  knights'  fees  (60.000)  by  the  sum  of  sixty  shillings,  which  was  the  amount 
leried  on  the  knight's  fee  in  Normandy.  R.  de  Monte,  A.D.  1 159.  But 
the  shillings  are  Angevin,  i.e.  worth  one-fourth  of  the  English ;  and  the 
knights'  fees  were  very  &r  from  being  60,000.  See  above,  p.  433.  Becket's 
enemies  alleged  that  he  advised  the  impost,  and  his  friends  regarded  hia 
subsequent  troubles  as  a  judgment  on  that  account.  See  Gilbert  Foliot, 
ep.  194 ;  Job.  Salisb.  ep.  145.  There  is  no  doubt  about  the  character  of 
this  scutage.  John  of  Salisbury  says :  <  Tolosam  hello  affgiessurus,  omnibus 
contra  antiquum  morem  et  debiUm  libertatem  indixit  ecclesiis,  ut  pro 
arbitrio  ejus  satraparum  suorum  conferrent  in  oensum,'  ep.  145 :  he  regsjxls 
the  chancellor  as  accountable  for  it. 

^  Robert  de  Monte  simply  s^s,  *  urbem  tamen  Tolosam  noluit  obsidere, 
deferens  honorem  Ludovioo.  The  Draco  Normannicus  gives  more  details, 
which  are  worthy  of  note  : — 

'Rex  velut  orator  legiones  convocat,  adsnnt 
Et  regni  prooeres,  militiaeque  duces. 

•  •  •  • 
Orditur,  narrat,  confirmat,  deque  refutat, 

Claudit,  et  ex  istis  qnatuor  ilia  regit; 
An  dominum  r^em  dausum  subvertat  et  urbem. 

An  vivum  caj^t,  consul  et  ipsa  mat; 
Uigeat  an  clauses  muris  ad  detUtionem, 

£xspeotet  potius  banc  sine  rege  capi? 

•  •  •  • 
Consulit  hide  duces,  quaerit,  deliberat,  ex  his 

Quatuor  utilius  quid  sibi  quidve  suis. 
Quidlibet  ex  primis  tribus  his  vis  militis  audax 

Expetit,  hortatur,  id  feritate  cupit. 
Ingenium  prooerum  simul  experientia  remm 

Vt  quartum  teneat  consulit  iUud  agat ; 
R^bus  Anglorum  fadnus  miserabile  regem 

Frangere  Franoomm,  deditione  premi. 
Glauois  paroendum,  pietatem  eolvere  viotis, 

Urbem  ne  repleat  planctibus,  igne,  neoe. 
Consilio  procerum  rex  regi  parcit  et  urbi. 

Pars  patriae  fnerat  jamqne  snbacta  sibi.' 

lib.  i  c  13. 
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lord,  and  with  whom  he  waa  at  peace,  although  Lewis  was 

actively  supporting  the  count  of  Toulouse  against  him,  and 

Long  the  Norman  lords  were  fighting  on  their  own  border.    This 

absence  of  00 

Henry  from  war  was  however  followed  by  a  quarrel  between  the  two  kings, 

which  detained  Henry  at  a  distance  from  England  until  the 
month  of  January,  1163. 
Q^^jd-  During  this  long  period  the  country  was  administered  by  the 

during  the  justices,  the  queen  or  the  young  Henry  occasionally  presiding  in 
1158-1163.  the  court  or  at  the  councils :  the  rolls  of  account  show  Uiat  the 
business  of  justice  and  taxation  went  on  without  difficulties,  and 
the  historians  detail  little  more  than  the  succession  of  bishops 
and  abbots.  The  most  important  of  these  was  the  election  of 
the  chancellor  to  the  see  of  Canterbury,  which  took  place  in  the 
presence  of  the  justiciar,  in  May  11 62;  the  electors  on  this 
occasion  being  the  biehops  of  the  province.  This  event  closes 
the  ministerial  career  of  Be<^et,  and  forms  an  epoch  in  the  reign 
of  Henry,  which  serves  to  mark  off  one  period  of  his  political 
activity. 
Completion  Up  to  this  time  his  labours  had  been  confined  mainly  to  the 
•eheme  of  work  of  restoration.  The  scheme  adopted  at  Wallingford  had 
been  carried  out  strictly:  the  castles  had  been  demolished  or 
taken  into  the  royal  hands,  the  mercenaries  dismissed,  the  fiscal 
earldoms  abolished;  the  royal  estates  had  been  as  far  as  was 
possible  restored  to  cidtivation,  farmhouses  and  palaces  had  alike 
been  rebuilt  ^ ;  the  courts  of  justice  had  been  in  full  activity, 
and  severe  sentences  had  eveiywhere  been  executed  upon  the 
male&ctors  who  had  enjoyed  impunity  for  many  years :  in  par- 
ticular the  coiners  of  false  or  debased  money  had  been  rigidly 
punished.  The  institution  of  scutage  had  shown  that  the  king 
needed  an  increased  revenue,  and  that  he  knew  how  to  raise  it ; 
and  the  measures  taken  for  levying  a  force  against  the  Welsh 
in  1 157,  and  for  the  war  of  Toulouse,  showed  that,  young  as 

^  R.  de  Monte  markB  the  yefir  1161  as  a  period  of  building.  Among 
other  erections,  *  domum  leprosorum  juxta  Cadomum  mirabilem  aedificayit : 
aulam  et  cameras  ante  turrim  Rothomagi  nihilominus  renovavit,  et  ^non 
solum  in  Normannia  sed  etiam  in  regno  Angliae,  dncatu  Aquitaniae, 
ooroitatu  Andegaviae,  Cenomanniae,  Turonenai,  castella,  mansiones  regias, 
76l  nova  aedificavit,  ?el  Vetera  emendavit.* 
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Henry  was,  he  had  a  plan  and  policy  of  his  own.  Nothinff  Dittrming 
in  fact  could  have  been  wiser  than  to  disarm  that  feudal  party, 
partj  from  which  he  had  most  to  fear,  bj  accepting  their 
money  instead  of  leaning  on  their  armed  support.  It  is  not  to 
be  supposed  that  during  these  years  Henry  showed  no  signs  of 
that  ingenuity  in  the  development  of  legal  institutions  which 
especially  marks  the  next  period  of  the  reign.  William  of  New- 
burgh  mentions,  among  his  very  first  acts,  the  careful  proyision 
made  for  provincial  as  well   as  for  central  judicature^.     We  i™pro^ 

learn  from  the  lives  of  S.  Thomas  that  the  chancellor  himself  Ju<ii<^ 

prooedoro. 
was  constantly  employed  in  hearing  causes  \  and  so  great  was 

the  interest  which  Henry  took  in  such  matters  that,  on  one 
occasion  during  the  constant  litigation  in  which  the  abbey  of 
Battle  was  involved,  the  ordinary  form  of  charter  being  insuf- 
ficient for  the  emergency,  the  king  himself  drew  up  the  docu- 
ment required  ^  It  is  almost  certain  then  that  some  part  of 
the  legal  reforms  of  the  reign  had  been  set  on  foot  already, 
although  the  text  of  no  formal  document  of  the  kind  is  now 
extant.  The  references  made  in  the  Constitutions  of  Clarendon 
to  the  system  of  recognitions  and  juries  of  presentment,  seem  to 
justify  us  in  inferring  that,  whether  or  no  these  customs  are 
rightly  described  as  belonging  to  the  reign  of  Henry  I,  there  is 
the  utmost  probability  that  they  had  been  recognised  as  part  of 
the  ordinary  course  of  law  since  the  beginning  of  the  reign  of 
Henry  II,  although  not  in  the  complete  form  which  was  given 
them  in  his  later  acts.  In  Normandy  he  had  been  active  in  the  Similar 
same  way.  In  the  beginning  of  the  year  11 60,  having  held  his  NonnMuly. 
Christmas  court  at  Falaise,  he  had  ordained  that  no  dean 
should  accuse  any  man  without  the  evidence  of  neighbours  who 
bore  a  good  character ;  and  that  in  the  treatment  of  all  causes, 
the  magistrates  of  the  several  districts  at  their  monthly  courts 

^  'Ordinatisqiie  m  canctis  regni  finibus  jaris  et  legam  ministris  qui  vel 
improborom  audadam  ooercerent,  vel  interpellantibus  seouDdum  causanim 
merita  juHtidam  exhiberent ....  Qaoties  autem.  judicibua  molliuB  agentibos, 

SroTinoialium  qaerimoniis  pulBabator,  proTimoiuB  regiae  remediom  adhi- 
ebat/    W.  Newb.  iL  c  i. 

•  Roger  of  Pontigny,  Vita  S.  Thorn,  (ed.  Giles),  1.  loa. 

*  Chron.  de  Bello,  p.  165. 
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Law  should  determine  nothing  without  the  witness  of  the  neighbours, 

'  should  do  injustice  to  no  man,  inflict  nothing  to  the  prejudice 
of  any,  should  maintain  the  peace,  and  punish  all  robbers  sum- 
marily ;  and  that  the  churches  should  enjoy  their  own  in  peace  \' 
It  is  improbable  that  England  should  not  have  felt  the  same 
innovating  policy ;  but  in  the  absence  of  distinct  record  it  can- 
not be  proved.  And  accordingly  it  is  impossible  to  say  with 
certainty  that  any  of  the  known  reforms  of  the  reign  were  the 
work  of  the  chancellor,  whose  influence  during  these  early  years 
was  supreme  with  the  king. 

^y«"  139.  As  soon  however  as  Henry  returned  to  England  after 

five  years*  absence,  in  January  1 163,  he  began  to  apply  to  public 
business  even  more  zealously  than  before.  Early  in  If  arch  he 
is  found  in  council,  hearing  the  wearisome  cause  of  Richard 
de  Anesty,  at  London ' ;  at  the  end  of  the  month,  at  Windsor, 
he  presided  at  the  trial  in  which  Henry  of  Essex  the  Constable 
was  appealed  for  treason  by  Robert  de  Montfort^  and  having 
been  defeated  in  trial  by  battle,  forfeited  his  great  inheritance*. 
After  a  hurried  expedition  into  Wales,  he  was  on  the  ist  of 
July  at  Woodstock,  where  the  king  of  Scots  and  the  princes 
and  lords  of  Wales  did  homage  to  the  heir,  and  where  the 
king's  first  great  trouble,  the  quarrel  with  Becket,  began  ^. 

g^JJ^**  This  famous  person,  who  had  been  selected  by  Archbishop 
Theobald  as  the  fittest  adviser  of  the  young  king,  was  endowed 
with  many  brilliant  and  serviceable  gifts.  He  was  an  able  man 
of  business,  versatile,  politic ;  liberal  even  to  magnificence ;  well 
skilled  in  the  laws  of  England,  and  not  deficient  in  the  accom- 


'  R.  de  Monte,  a.d.  1160 ;  Bouquet,  xiii.  304.  'Rex  Anglorum  Henricut 
ad  Natale  Domini  fuit  apud  FalesUm  et  leges  institoit  ut  nuUue  deouiut 
aliquam  peraonam  accuaaret  sine  testimonio  Ticinorum  circuin  manenUum 

2ui  bonae  v^tae  fama  laudabiles  haberentur.  De  causis  similiter  quorum- 
bet  yentilandis  instituit  ut,  cum  judices  singularum  provinciarum  singulis 
mensibus  ad  minus  simul  conyenirent,  sine  testimonio  vicinorum  nihil 
judicarent,  injuriam  nemini  fitcerent,  praejndicium  non  irrogarent,  paeem 
tenerent,  latrones  cunctoe  statim  punirent,  quaeque  quiete  tenerent  eodeeiae 
sua  jura  poesiderent/ 
'  Palgrave,  Commonwealth,  p.  xxii. 

*  Ibid. ;  B.  de  Monte,  A.D.  1163.  See  also  the  Chronicle  of  Jooelin  of 
Brakelond  (ed.  Camden  Soc.  pp.  50-53). 

•  R  Diceto,  c.  536. 


Digitized  by 


Google 


xnJ]  Thomas  Becket,  461 

plishmentB  of  either  clerk  or  knight     His  singular  career  illus-  Basket  »«- 

trates  at  once  the  state  of  the  clerinr  at  the  time  and  his  own  man  of  three 

Bchoola. 
power  of  adapting  himself  apparently  with  a  good  conscience, 

to  each  of  the  three  great  schools  of  puhlic  life  in  turn.  The 
clergy  of  the  Norman  reigns  may  he  arranged  under  three 
classes :  there  is  the  man  of  the  thoroughly  secular  type,  like 
Soger  of  Salishury,  a  minister  of  state  and  a  statesman,  who  has 
received  high  preferment  in  the  Church  as  a  reward  for  official 
services;  there  is  the  professional  ecclesiastic,  like  Henry  of 
Winchester,  who  looks  to  the  interests  of  the  Church  primarily, 
whose  puhlic  course  is  dictated  hy  regard  for  clerical  objects, 
who  aims  at  a  mediatorial  position  in  the  conflicts  of  the  State, 
and  who  has  close  relations  with  the  great  ecclesiastical  centre 
at  Rome ;  and  there  is,  thirdly,  the  man  who,  not  less  patrioitc 
than  the  first  and  not  less  ecclesiastical  than  the  second,  acts 
on  and  lives  up  to  higher  principles  of  action,  and  seeks  first 
and  last  what  seems  to  him  to  be  the  glory  of  Gk)d.  This  last  class 
is  represented  to  some  extent  by  Anselm ;  it  is  not  niunerous, 
and  in  an  age  of  monastic  sanctity  and  pretension  is  especially 
exposed  to  the  intrusion  of  felse  brethren,  such  as  the  fanatic  who 
is  ambitious  of  martyrdom,  or  the  hypocrite  who  will  endure  the 
risks  of  persecution  provided  he  obtains  the  honour  of  popu- 
larity. Thomas  Becket  lived  through  all  three  phases,  and 
friends  and  enemies  to  the  present  day  debate  to  which  of  the 
two  divisions  of  the  last  class  his  life  and  death  assign  him. 
His  promotion  to  Canterbury  put  an  end  to  the  first  act  of  his 
career.  Until  then  he  had  been  the  chancellor,  the  lawyer, 
judge,  financier,  captain,  and  secretary  of  state. '  Now  he  be- 
came the  primate,  the  champion  of  the  clergy,  the  agent  or 
patron  of  the  Pope^  whom  he  probably  had  persuaded  Henry  to 
recognise ;  the  assertor  of  the  rights  of  his  Church  and  of  his 
own  constitutional  position  as  first  independent  adviser  of  the 
Crown.     The  date  at  which  he  resigned  the  chancellorship  is  un-  His  aUein- 

tuMlnPOIIltoe 

certain,  but  it  seems  clear  that,  before  Heniy  s  return  from  France,  ktog. 
he  had  made  himself  enemies  among  his  former  associates  by 
demanding  from  them  restitution  of  estates  belonging  to  the  see 
of  Canterbury  which,  as  he  maintained,  they  held  unjustly,  and 
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by  otherwise  asserting  the  temporal  claims  of  his  see^.  Henry 
was  no  doubt  hurt  by  the  resignation  of  the  chancellor,  but  was 
scarcely  prepared  to  find  his  late  minister  placing  himself  in  an 
attitude  of  opposition  which  had  no  precedent  in  the  history  of 
the  last  hundred  years.  Anselm's  quarrels  arose  from  spiritual 
questions.     Those  of  Thomas  began  on  a  purely  secular  point. 

The  account  given  by  the  contemporary  writers  of  this  first 
dispute  is  very  obscure :  it  concerned  however  some  question  of 
taxation  in  which  the  king  was  anxious  to  make  a  change  bene- 
ficial to  the  royal  revenue.  Every  hide  of  land,  we  are  told  *, 
paid  to  the  sheriff  two  shillings  annually,  in  consideration  of  his 
services  in  the  administration  and  defence  of  the  shire.  This 
sum  the  king  wished  to  have  enVolled  as  part  of  the  royal 
revenue,  intending  probably  to  reduce,  as  he  afterwards  did,  the 
power  of  the  sheriffs,  or  to  remunerate  them  from  some  other 
fund.  A  tax  so  described  can  hardly  have  been  anything  else 
than  the  Danegeld,  which  was  an  impost  of  two  shillings  on  the 
hide,  and  was  collected  by  the  sheriffs,  being  possibly  compounded 
for  at  a  certain  rate,  and  paid  by  them  into  the  Exchequer.  As  the 
Dan^reld  from  this  very  year  1 163  ceases  to  appear  as  a  distinct 
item  of  account  in  the  Pipe  Bolls,  it  is  impossible  to  avoid  con- 
necting the  two  ideas,  even  if  we  may  not  identify  them.  Whether 
the  king's  object  in  making  this  proposition  was  to  collect  the 
Danegeld  in  its  frdl  amount,  putting  an  end  to  the  nominal  assess- 
ment which  had  been  long  in  use,  and  so  depriving  the  sheriffs 
of  such  profit  as  they  made  frx)m  it,  or  whether  he  had  some  other 
end  in  view,  it  is  impossible  now  to  determine ;  and  consequently 
it  is  difficult  to  understand  the  position  taken  by  the  archbishop. 
^  We  will  not,'  he  is  recorded  to  have  said, '  my  lord  king,  saving 
your  good  pleasure,  give  this  money  as  revenue;  but  if  the 
sheriffs  and  servants  and  ministers  of  the  shires  will  perform 
their  duties  as  they  should,  and  maintain  and  defend  our  de- 
pendants, we  will  not  be  behindhand  in  contributing  to  their  aid.* 
The  king  in  anger  answered, '  By  the  eyes  of  Qod,  it  shall  be 


*  GervMe,  a  1384. 

•  Grim,  Vita S. Thorn,  i  21 ;  Roger  of  Pontigny,  I  113;  Gamier,  p. 65  ; 
WilL  Cantuar.  ii.  5. 
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given  as  reyenue,  and  it  shall  be  entered  in  the  king's  accounts ;  secket's 
and  you  have  no  right  to  contradict ;  no  man  wishes  to  oppress  t^the  k% 
your  men  s^inst  your  wilL'     Becket  replied,  *  My  lord  king,  by  SiStt»!^ 
the  reverence  of  the  eyes  by  which  you  have  sworn,  it  shall  not 
be  given  from  my  land,  and  from  the  rights  of  the  Church  not  a 
penny  *.'     We  are  not  told  further  of  the  immediate  result :  but 
the  king  and  his  minister  never  met  again  as  friends.     This  is, 
however  the  details  may  be  understood,  the  first  case  of  any 
opposition  to  the  king's  will  in  the  matter  of  taxation  which 
is  recorded  in  our  national  history ;  and  it  would  seem  to  have 
been,  formally  at  least,  successful 

Three  months  after,  in  October,  in  the  council  of  Westminster, 
a  fresh  constitutional  quarrel  broke  out.     Ever  since  the  Con-  ooonca  of 
queror  had  divided  the  temporal  and  spiritual  courts  of  justice,  minster. 
the  treatment  of  criminal  clerks  had  been  a  matter  of  difficulty ; 
the  lay  tribunals  were  prevented  by  the  ecclesiastical  ones  from 
enforcing  justice,  and  the  ecclesiastical  ones  were  able  only  to 
inflict  spiritual  penalties.   The  reasonable  compromise  which  had 
been  propounded  by  the  Conqueror  himself,  in  the  injunction  that  Dispute 
the  lay  officials  should  enforce  the  judgments  of  the  bishops  \  ^^noot 
had  been  rendered  inefficacious  by  the  jealousies  of  the  two  ^^"^ 
estates ;  and  the  result  was  that  in  many  cases  grossly  criminal 
acts  of  clerks  escaped  unpunished,  and  gross  criminals  eluded 
the  penalty  of  their  crimes  by  declaring  themselves  clerks.     The 
fact  that  the  king  took  up  the  question  at  this  moment  seems 
to  show  that  he  was  already  undertaking  the  reform  of  the 
criminal  law  which  he  carried  into  effect  three  years  after.     He 
proposed  that  the  anomalous  state  of  things  should  cease ;  that 
clerical  criminals  should  be  tried  in  the  ordinary  courts  of  the 
country;    if  they  were  convicted  or  confessed,  they  should  be 
d^[raded  by  the  bishops  and  delivered  over  to  the  executioners 
for  condign  punishment '.     Becket  resisted ;  it  was  sufficient  that 
the  criminal  should  be   degraded;    if  he  offended  again,  he 

*  Grim.  i.  a  a. 

'  See  above,  p.  383.  If  the  excommunicated  person  was  obdurate  for 
forty  days,  the  king  issued  a  writ  to  the  sheriff  to  seise  him  and  compel 
him  to  satisfy  the  church.    Rot.  CL  ii.  166. 

'  HoTeden.L  ai9 ;  Gervase,  c  1384;  Grim.  i.  aa  sq. ;  B.  Pontigny, !. 
X15  sq. ;  Anon.  Lambeth,  li.  ^ 
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offended  as  a  layman,  and  the  king  might  take  him ;  bat  the  first 
punishment  was  sufficient  for  the  first  offence.  The  king  on  the 
same  occasion  complained  heavily  of  the  exactions  of  the  eccle- 
siastical courts,  and  proposed  to  the  assembled  bishops  that  they 
should  promise  to  abide  by  the  customs  which  regulated  those 
courts  and  the  rights  of  the  clergy  generally,  as  they  had  been 
allowed  in  the  days  of  his  grandfather.  The  archbishop  saw  that 
to  concede  this  unreservedly  would  be  to  place  the  whole  of  the 
clergy  at  the  king's  mercy :  he  prevailed  on  the  bishops  to  assent 
'  saving  their  order/  and  the  king,  irritated  by  the  opposition, 
left  the  assembly  in  anger.  Immediately  after  he  ordered  the 
archbishop  to  resign  the  honours  of  Eye  and  Berkhampsted 
which  had  been  committed  to  him  as  chancellor  \ 

After  two  or  three  unsatisfactory  interviews  with  Becket,  the 
king  called  together  at  Clarendon,  in  January  11 64,  the  whole 
body  of  the  bbhops  and  barons'.  Again  the  archbishop  was 
bidden  to  accept  the  customs  in  use  under  Henry  I ;  and  again 
he  declined  doing  anything  unconditionally.  Then  the  king 
ordered  that  they  should  be  reduced  to  writing,  having  been 
first  ascertained  by  recognition.  The  recognitors,  according  to 
the  formal  record,  were  the  archbishops,  bishops,  earls,  barons, 
and  most  noble  and  ancient  men  of  the  kingdom ;  according  to 
the  archbishop,  Bichard  de  Lucy  the  justiciar  and  Jocelin  de 
Bailleul  ^  a  French  lawyer  of  whom  little  else  is  known,  were 
the  real  authors  of  the  document,  which  was  presented  as  the 
result  of  the  inquiry,  and  which  has  become  famous  under  the 
name  of  the  '  Constitutions  of  Clarendon.' 

140.  The  Constitutions  of  Clarendon  are  sixteen  in  number,  and 
purport  to  be,  as  may  be  inferred  from  their  production,  a  codi- 
fication of  the  usages  of  Henry  I  on  the  disputed  points.  They 
concern  questions  of  advowson  and  presentation,  phurches  in 
the  king's  gift,  the  trial  of  clerks,  the  security  to  be  taken  of 


>  Herbert  of  Bosham,  iiL  iii.  He  had  held  them  since  1156,  and  pro- 
bably from  his  first  appointment  as  chancellor.    Pipe  Roll  a  Hen.  II. 

'  '  Ex  mandato  regis,  concurrentibus  episoopis  et  proceribus.'  R.  Dioeto, 
c.  536.  Cf.  Oervase,  c.  1385 ;  •  generale  concilium ;'  W.  Fits-Stephen,  i.  215. 

*  Robertson,  Becket,  p.  97. 
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the  excommunicated,  the  trial  of  laymen  for  spiritual  offences.  Contents  of 
the  extommunication  of  tenants-in-chief,  the  licence  of  the  clergy  tutiom. 
to  go  abroad,  ecclesiaatical  appeals  which  are  not  to  go  further 
than  the  archbishop  without  the  consent  of  the  king ;  questions 
of  the  title  to  ecclesiastical  estates,  the  baronial  duties  of  the 
prelates,  the  election  to  bbhoprics  and  abbacies,  the  right  of  the 
king  to  the  goods  of  felons  deposited  under  the  protection  of 
the  Church,  and  the  ordination  of  villeins  ^     Such  of  these  as 
are  of  importance  to  our  subject  may  be  noticed  elsewhere  :  it 
is  enough  at  present  to  remark  that,  while  some  of  the  Constitu- 
tions only  state  in  legal   form  the   customs  which  had   been 
adopted  by  the  Conqueror  and  his  sons,  others  of  them  seem  to 
be  developments  or  expansions  of  such  customs  in  forms  and 
with  applications  that  belong  to  a  much  more  advanced  state  of 
the  law.     The  baronial  status  of  the  bishops  is  unreservedly  Their  un- 
asserted, the  existence  of  the   Curia  Regis  as   a  tribunal   of  ^nstmtin)? 
regular  resort,  the  right  of  the  bishops  to  sit  with  the  other  of  ^ei^?* 
barons  in  the  Curia  until  a  question  of  blood  occurs,  the  use  of  Se^torm*^ 
juries  of  twelve  men  of  the  vicinity  for  criminal  causes  and  for  ^  ^* 
recognition  of  claims  to  land,  all  these  are  stated  in  such  a  way 
as  to  show  that  the  jurisprudence  of  which  they  were  a  part  was 
known  to  the  country  at  large.     Accordingly,  the  institution  of 
the  Great  Assize — the  edict  by  which  the  king  empowered  the 
litigant  who  wished  to  avoid  the  trial  by  battle  to  obtain  a  re- 
cognition of  his  right  by  inquest  of  jury — ^must  be  supposed  to 
have  been  issued  at  an  earlier  period  of  the  reign :  and  the  use 
of  the  jury  of  accusation,  which  is  mentioned  in  the  Laws  of 
Ethelred  but  only  indistinctly  traceable  later,  must  have  been 
revived  before  the  year  1164.     And  if  this  be  so,  the  Constitu- 
tions of  Clarendon  assume  a  character  which  the  party  state- 
ments of  Becket's  biographers  have  not  allowed  them.     They 
are  no  mere  engine  of  tyranny,  or  secular  spite  against  a  church- 
man :  they  are  really  a  part  of  a  great  scheme  of  administrative 
reform,  by  which  the  debateable  ground  between  the  spiritual 
and  temporal  powers  can  be  brought  within  the  reach  of  common 


>  Grerraae,  co.  1586, 1587;  Select  Charters,  pp.  1^9-134. 
Hh 
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The  Gonsti-  justice,  and  the  lawlessness  arising  from  profesaonal  jealousies 
ciaraS^on     abolished.     That  they  were  really  this,  and  not  an  oc<Shsional 
gSJ^***®    weapon  of  controversy,  may  be  further  inferred  from  the  rapidity 
•oheme.       ^^^^  which  they  were  drawn  up,  the  completeness  of  their  form, 
and  the  fact  that,  notwithstanding  the  storm  that  followed,  they 
formed  the  groundwork  of  the  later  customary  practice  in  all 
such  matters. 
Beokef 8  ^^  Becket  however  and  his  followers  they  presented  them- 

wwptionof  ggiygg  j^  QQ  g^j^jj  light.  The  archbishop  had  come  the  year 
before  frt>m  the  council  of  Tours  ^  in  an  excited  state  of  mind, 
of  which  the  council  at  Woodstock  saw  the  first  evidence.  He 
best  of  all  men  must  have  known  the  beneficial  effects  which 
the  kingdom  at  large  had  experienced  from  the  king's  l^pftl 
measures.  Yet  he  declared  them  to  be  incompatible  with  the 
freedom  of  the  clergy.  At  last,  moved  by  the  entreaties  of  his 
brethren,  whom  the  king's  threats  had  frightened,  he  declared 
his  acceptance  of  the  Constitutions :  but  with  so  much  reluctance 
and  with  so  many  circumstances  on  which  no  consistent  tes- 
timony is  attainable,  that  the  impres6k)n  given  ai  the  time  was 
that  he  was  temporising,  if  not  dealing  deceitfully.  He  sent 
immediately  to  ask  the  forgiveness  of  the  pope,  as  having  be- 
trayed the  interests  of  the  Church*. 
P^^  From  this  moment  the  intrigues  of  the  archbishop's  enemies, 

quarrel  intrigues  for  which  his  own  conduct  had  given  the  opportunity, 
although  it  afforded  no  justification,  left  him  no  rest.  In  vain 
he  appealed  to  the  king:  Henry  was  too  deeply  wounded  to 
fergive,  and  was  too  much  determined  on  his  own  policy  of 
reform  to  think  of  yielding;  and  the  courtiers  were  resolved 
that  no  reconciliation  should  take  place.  In  the  following 
October  a  council  was  called  at  Northampton',  to  which  the 

^  "hitnf  19,  1 165.    Gerrnse,  c  1384. 

"  BobertBon,  Becket,  pp.  101-103. 

'  '  ConTeneniDt  illuo  episcopi,  oomites,  b«ronef  totiuB  regni,  niMidito 
vegis  irgente.'  R.  Die.  0.  537.  *  Solemne  sUtmnf  oelebrwe  ooncHinm, 
onmes  qui  de  rege  tenerent  in  capite  maiulari  fedt ;  ciUtus  est  et  arehi- 
'  epiflcopus.'    Grim,  i.  39.    'Generale  oonciliom.'    W.  Ftta-Stepb.  i.  3t8. 

'  Epifloopofl  et  abbates,  comites  etiam  et  proceres,  et  omnes  offioiales  tuos, 
onmesque  omnino  qui  alicujuii  eseent  aootoritatis  vel  nomiius.'  Roger  of 
Pontigny,  L  131. 
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archbishop  was  summoned,  not,  as  was  the  custom,  by  the  first  Cocmoii  of 

.  ,  /  ''  NorthMnp- 

summons  issued  specially  to  him  as  the  first  counsellor  of  the  ton.  October, 

crown,  but  by  a  common  summons  addr^sed  to  the  sheriff  of 
Kent  and  ordering  him  to  cite  the  archbishop  to  anfnrer  the 
claims  ef  John  the  Marshal  ^.  At  that  council  his  ruin  was 
completed  :  he  was  overwhelmed  by  the  king's  demand  that  he 
!^ould  produce  the  accounts  of  the  chancery,  and  by  the  charges 
of  his  enemies.  In  despair  of  justice,  in  fear  of  his  life,  or  in  the  B^et  goes 
new  ambition  of  finishing  the  third  phase  of  his  career  by  exile 
or  martyrdom,  he  fled  from  Northampton  and  soon  after  took 
refuge  in  France,  where,  partly  by  threats  of  spiritual  punish- 
ment, partly  by  intrigues,  and  partly  by  invoking  the  legal 
interference  of  a  pope  who  had  little  sympathy  with  his  suffer- 
ings, he  conducted  a  struggle  which  fills  the  chronicles  of  the 
next  six  years. 

During  the  greatest  part  of  this  time  Henry  also  was  absent  Henry's 
from  England.  He  paid  a  hurried  visit  to  Normandy  in  11 65, 1164-1166. 
and  on  his  return  made  his  third  expedition  to  Wales.  Early 
in  II 66  he  held  a x^ouncil  of  the  clergy  at  Oxford ',  and  a  great 
assembly  of  the  bishops  and  baronage  at  Clarendon  ^  He  had 
just  n^tiated  a  marriage  for  his  eldest  daughter  with  Henry 
the  Lion  Duke  of  Saxony,  who  was  now  in  close  alliance  with 
Frederick  Barbarossa,  and  was  supposed  to  be  intending  to  join 
the  party  of  the  antipope.  Harassed  by  the  attacks  of  Becket, 
in  want  of  money  for  the  dowry  of  his  daughter,  invited  by  the 
emperor  to  join  the  schismatic  party,  committed  to  it  by  his  own 
envoys,  and  drawn  back  from  such  a  gross  mistake  by  Earl  Bobert 
of  Leicester  the  justiciar^  who  refused  the  kiss  of  peace  to  the 

*  W.  FitB-Btephen,  L  aao. 

*  R.  IMceto.  c.  539 ;  Ann.  Theokesb.  (ed.  Luard),  p.  49 ;  W.  Newb.  ii. 
c.  13.  This  council  is  sometimes  misdated,  as  if  it  belonged  to  ii^  or 
1 1 61.  Bat  the  king  was  abroad  in  those  vean,  and  the  direct  evidence  of 
Balph  de  Dioeto  is  amply  sufficient  to  fix  the  year. 

*  This  assembly  is  mentioned  by  Grim,  and  Boger  of  Pontigny,  as  one  in 
which  an  oath  was  exacted  from  the  bishops  that  they  would  not  appeal  to 
the  pope.  Vit.  S.  Thorn,  i.  55,  156.  The  Pipe  R(^  fbr  the  year  mention 
the  king^s  reeidenoe  at  Clarendon,  and  give  seveial  payments  made  Ibr  wine» 
oarriage,  fish,  etc. :  as  weU  as  for  wax  to  seal  the  summonses,  for  the  oonduot 
of  appvovers^  and  for  the  wages  ti  the  summoners.  See  Bened.  Pet.  ii 
prel  bd. 

H  h   3 
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archbishop  of  Cologne  when  acting  as  the  imperial  ambassador  \ 
The  Assise    Henry  showed  himself  still  the  master  of  the  situation.     It  is 
don.  1166.     to  this  period  that  we  owe  the  Assize  of  Clarendon,  which  re- 
modelled the  provincial  administration  of  justice,  and  the  valu- 
able series  of  documents  which  are  contained  in  the  Black  Book 
of  the  Exdiequer.     Immediately  after  the  council  of  Clarendon 
the  king  went  to  France,  where  he  was  employed  in  the  acquisi* 
tion  of  Brittany  and  in  counteracting  the  intrigues  of  Becket 
until  March,  11 70.     In  these  years  he  lost  some  of  his  oldest 
counsellors;  the  empress  and  Geoffrey  de  Mandeville  in  1167, 
Earl  Bobert  of  Leicester  in  11 68,  and  Bishop  Nigel  of  Ely  in 
The  king      1 1 69.  He  had  however  now  gained  sufficient  experience  in  affairs 

chooses  new 

ministers,  to  be  independent  of  his  ministers — ^he  never  again  submitted  to 
the  advice  of  a  friend  such  as  Becket  had  been ;  and  in  the 
family  of  the  old  ministers  of  the  Exchequer  he  found  a  number 
of  trained  clerks  who,  without  aspiring  to  influential  places  in 
the  government,  were  skilful  and  experienced  in  every  depart- 
ment of  ministerial  work.  Bishop  Nigel  had  left  a  son  for 
whom  he  had  purchased  the  reversion  of  his  own  office  of 
treasurer,  Richard  Fitz-Neal,  the  author  of  the  Dialogus  de 
Scaccario,  afterwards  bishop  of  London.  Another  of  his  clerks, 
probably  a  kinsman,  earned  an  unhappy  notoriety  during  the 
Becket  quarrel  as  Sichard  of  Ilchester'  ;  he  was  a  man  of  con* 
summate  skill  in  diplomacy  as  well  as  finance,  acted  as  justiciar 
of  Normandy,  and  was  constantly  employed  as  a  justice  and 
baron  of  the  Exchequer  at  home.  The  office  of  chancellor  was 
not  filled  up  during  Becket's  life,  John  of  Oxford,  another  of  his 
personal  opponents,  acting  as  protonotary,  vice-chancellor  or 
keeper  of  the  seal  The  office  of  justiciar  was  retained  by 
Richard  de  Lucy,  whose  fidelity  to  the  king,  notwithstanding  his 

*  R.  Diceto,  c.  539. 

*  Biohard  of  Ilohester  was  a  writer  or  clerk  in  the  Curia  and  Exchequer 
from  the  beginning  of  the  reign  of  Henry  II ;  Pipe  Roll,  pp.  30,  31,  98. 
He  became  archdeacon  of  Poictien  before  11 64,  and  was  made  bishop  of 
Winchester  in  11 74.  His  illegitimate  son,  Herbert  bishop  of  Salisbory, 
was  called  Pauper  or  le  Poor,  a  name  which  belonged  peculiarly  to  the 
&inily  of  Roger  of  Salisbuiy  the  justiciar.  So  that  it  is  most  probable  that 
Richard  was  a  kinsman  of  Nigel,  whose  son,  the  bishop  of  London,  speaks 
of  him  with  great  respect  in  the  Dialogus  de  Scaccario.  He  was  a  kinsman 
also  of  Gilbert  Foliot ;  a  T.  C.  Y.  291. 
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devotion  to  the  memory  of  Becket',  and  his  frank  determination, 
where  he  could,  to  assert  the  rights  of  the  nation,  earned  him  the 
honourable  title  of  Richard  de  Lucy  the  Loyal '. 

141.  The  credit  of  having  drawn  up  the  Assize  of  Clarendon'  The  AsBiae 
must  be  divided  between  the  king  and  his  advisers.     Whether  don. 
or  no  it  owes  some  part  of  its  importance  to  the  loss  of  the 
legal  enactments  that  had  preceded  it,  it  is  the  most  important 
document  of  the  nature  of  law,  or  edict,  that  has  appeared  since 
the  Conquest;   and  whether  it  be  regarded  in  its  bearing  on 
legal  history,  or  in  its  ultimate  constitutional  results,  it  has  the 
greatest  interest.     The  council  in  which  it  was  passed  is  do> 
scribed  as  consisting  of  the  archbishops,  bishops,  abbots,  earls, 
and  barons  of  all  England ;  Becket  however  was  not  present, 
and  the  assembly  probably,  among  its  minor  acts,  issued  some 
sentence  against  him  and  his  relations.     The  Assize  however 
contains  no  mention  of  him.     It  is   arranged   in   twenty-two  !*■  contents, 
articles,  which  were  furnished  to  the  judges  about  to  make  a 
general  provincial  visitation^.     Of  these  the  first  six  describe 
the  manner  in  which  the  presentment  of  criminals  to  the  courts 
of  the  justices  or  the  sheriff  is  henceforth  to  be  made.     Inquest  The  jury  of 
is  to  be  held,  and  juries  of  twelve  men  of  the  hundred,  and  four  ment. 
men  of  the  township,  are  to  present  all  persons  accused  of  felony 
by  public  report ;  these  are  to  go  to  the  ordeal,  and  to  fare  as 
that  test  may  determine.     By  the  other  articles  all  men  are 

'  He  founded  the  abbey  of  Lesnes  in  Kent  in  honour  of  the  martyr, 
and  became  a  canon  there  after  his  resignation.  Ben.  Pet.  i.  338 ;  Mon. 
Angl.  vi.  456. 

'  Jordan  Fantosme  (ed.  Michel),  p.  70. 

'  The  Assize  of  Clarendon  was  long  known  only  through  the  Assize 
of  Northampton,  published  ten  years  later:  it  was  first  printed  by  Sir 
F.  Palgrave,  Commonwealth,  pp.  clxyi-olxxi.  It  will  be  found,  edited 
firom  a  bettjsr  MS.,  in  Select  Charters,  pp.  134-130;  also  in  my  edition  of 
Benedict  of  Peterborough,  vol.  ii.  app.  pp.  czliz-cuv ;  Hoveden,  ii.  cii-cv, 
348-353.  It  has  not  unnaturally  been  confused  with  the  Constitutions  of 
Clarendon;  and  even  Gervase,  who  was  a  contemporary,  describes  the 
Assize  of  Northampton  as  a  reenactment  of  the  act  of  Clarendon :  *  Pro 
cujus  exflecrandis  institutis  beatus  martyr  Thomas  Cantuariensis  usque 
in  septennium  exulavit.*  c.  1433.  The  Assize  and  the  Constitutions  have 
nothing  in  oonunon. 

«  This  Assize  seems  to  be  referred  to  in  the  Dialogus  de  Soaocario,  iL 
c.  10:  as  'arctior  assisa  quam  rex  propter  sceleratof  constituit;*  and 
'  Kegia  constitutio  quae  est  pro  bono  pacis.*  Ibid. 
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Articie»  of  directed  to  attend  the  county  courts,  and  to  join,  if  required,  in 
^ler  the  these  presentments  ^ ;  no  franchise  is  to  exclude  the  justices,  and 
no  one  may  entertain  a  stranger  for  whom  he  wiU  not  be 
responsible  before  them;  an  acknowledgment  made  before  the 
hundred  court  cannot  be  withdrawn  before  the  justices  ' ;  even 
the  result  of  the  ordeal  is  not  to  save  from  banishment  the  man 
of  bad  character  who  has  been  presented  by  the  inquest;  one 
sheriff  is  to  assist  another  in  the  pursuit  and  capture  of  fugitives. 
The  sessions  of  the  justices  are  to  be  held  in  full  county  court. 
Two  curious  articles  touching  the  ecclesiastical  relations  of  the 
State  follow;  no  convent  or  college  is  to  receive  any  of  the 
mean  people  into  their  body  without  good  testimony  as  to 
character,  and  the  heretics  condemned  at  the  recent  council  of 
Oxford  are  to  be  treated  as  outlaws.  The  Assize  is  to  hold  good 
^  long  as  the  king  shall  please. 
It«  import-  In  this  document  we  may  observe  several  marks  of  the 
legal  monu-  peiTuanence  of  the  old  common  law  of  the  country.  Not  only 
is  the  agency  of  the  shire-moot  and  hundred-moot — the  four 
best  men  of  the  township,  and  the  lord  with  his  steward — ^applied 
to  the  carrying  out  of  the  edict,  but  the  very  language  of  the 
ancient  laws  touching  strangers  and  fugitive  felons  is  repeated  '. 
The  inquest  itself  may  be  native  or  Norman,  but  there  is  no 
doubt  as  to  the  character  of  the  machinery  by  which  it  is  to  be 
carried  out.  In  the  article  which  directs  the  admission  of  the 
justices  into  every  franchise  may  be  detected  one  sign  of  the 
anti-feudal  policy  which  the  king  had  all  bis  life  to  maintain. 
It  iB  carried       The  visitation  was  carried  out  in  the  spring  and  summ^  of 

out  bya 

judicial  ejre.  1 1 66;  two  justices,  the  earl  of  Essex  and  Richard  de  Lucy, 
travelled  over  the  whole  country*,  and  the  proceeds  of  their 
investigations  swell  the  accounts  of  the  Pipe  Eoll  of  the  year  to 
an  unusual  size.     The  enormous  receipts  under  the  heads  of 

'  'Homines  de  Tichesoura  debent  v.  maroas  quia  nolaerunt  jurare 
aniBam  regis.*    Pipe  Roll  of  1 166. 

'  Compare  this  with  Glanvill,  lib.  viii.  c.  9.  It  seems  to  be  the  first 
xneotion  of  the  distinotion  of  a  court  of  record  from  one  not  of  record. 

*  Compare  with  the  clause  about  strangers,  the  Laws  of  Edward  the 
Confessor,  c.  13 ;  Canute,  Sec.  28 ;  William  IJ.  48 ;  Henry  I,  8,  §  f . 

^  In  eighteen  counties  assizes  were  held  by  Richard  de  Lucy,  who  was 
accompanied  by  the  earl  of  Essex  in  seventeen  out  of  the  number. 
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pladta  ^  the  chattels  of  those  who  failed  in  the  ordeal  *,  fines  strict  en- 
exacted  from  the  men  who  refused  to  swear  under  the  king's  "*™*" 
assize ',  the  goods  of  those  hanged  under  the  Assize  of  Clarendon  \ 
the  expenses  of  the  gaols  which  the  Assize  ordered  to  be  built  or 
to  be  put  in  good  repair ',  mark  the  accounts  of  this  and  several 
succeeding  years.  These  entries,  which  have  nothing  correspcmd- 
ing  with  them  in  the  rolls  of  the  earlier  years,  seem  to  suggest 
the  conclusion  that  the  act  from  which  they  resulted  was  really 
a  great  measure  of  innovation;  an  attempt  to  invigorate  the 
local  administration  of  justice,  and  the  initiative  measure  of  a 
newly-developed  principle  of  judicial  process;  a  distinct  step 
forwards  in  the  policy  of  bringing  the  royal  jurisdiction  into 
close  connexion  with  the  popular  courts,  and  thus  training  the 
nation  to  the  concentration  of  the  powers  of  tiie  people  in 
the  representative  parliaments  of  later  ages. 

The  immediate  results  of  the  Assize  were   by  no  means  SobteqiMnt 

of 


transient;  the  visitation  of  1166  was  followed  by  an  itinerant  prorinoM 
survey  of  the  forests  in  1 167,  and  in  1 168  by  a  thorough  circuit  ^ 
of  the  shires  *,  held  by  the  barons  of  the  Exchequer  mainly  for 
the  purpose  of  collecting  the  aid  which  Henry  demanded  for  the 
marriage  of  his  ^est  daughter.  It  b  not  improbable  that  the 
discussion  of  thb  aid  took  place  in  the  council  of  Clarendon  in 
1 166  ^  for  Henry  was  not  in  England  between  that  date  and  the 
time  when  the  money  was  collected ;  but  it  is  possible  that  it  was 
taken  as  a  matter  of  course  under  the  recognised  feudal  principle 

^  Some  extractd  will  be  found  in  Madox,  Hist.  Exch.  pp.  335,  336. 
'  *  De  catallis  fagitivorum  et  eorum  qai  perierunt  in  jadicio  aquae.* 
Boll  of  1 166 :  this  entry  occure  in  a  large  number  of  oountiee. 

*  See  above,  p.  469 :  cf.  p.  397  above. 

*  *  De  cataUis  fugitivorum  et  suspensorum  per  assisam  de  Clarendon.' 
Boll  of  1 169. 

*  The  expenses  of  gaols  at  Ganterburj,  Bochester,  Huntingdon,  Gam- 
bridge,  Snrum.  Malmesbury,  Aylesbuiy,  and  Oxford  are  acoouoted  for  in 
the  BoU  of  1 166. 

*  Alan  de  Nevill  held  the  forest  oourts  in  1167 ;  in  1 168  the  barons  who 
took  the  aid  were  Bichard  of  Ilchester,  Beginald  of  Wareone,  William 
Basset,  and  Guy  the  dean  of  Waltham ;  besides  these,  Bichard  de  Luoy 
acted  in  Yorkshire  smd  Gnmberland,  Henry  Fits-Gerold  in  Kent^  and 
William  Fitz-John  in  Dorset  and  Somerset.    Boll  of  1 168. 

^  The  purchase  of  a  hutch,  '  Una  hudiia  ad  custodiendas  cartas  baronum 
de  militibus*  (BoU  of  11 66),  would  seem  to  fix  the  date  of  the  doctiments 
preserved  in  the  liber  Niger ;  Madox,  Hist.  Exch.  p.  400. 
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The  aid  of    in  Buch  cases.  The  assessment  was  one  mark  on  the  knight*s  fee' ; 

and  the  nnmher  of  knights'  fees  on  which  it  was  assessed  was 

certified  by  the  landholders  themselves.     The  collection  of  the 

money  occupied  the  barons  for  two  years  ^  and,  as   appears 

from  the  action  of  the  next  year,  did  not  satisfy  the  king,  whilst 

it  called  forth  great  complaints  on  the  part  of  the  people.     The 

visitation  of  the  barons  was  nsed  for  judicial  as  well  as  financial 

purposes,  the  sheriffs  had  great  opportunities  of  enforcing  justice 

as  well  as  of  making  perquisites,  and  the  exaction  following  so 

close  on  the  severe  assize  of  ii  66  led  men  not  unreasonably  to 

regard  the  mechanism  employed  for  the  repression  of  crime  as 

one  of  a  series  of  expedients  for  increasing  the  receipts  of  the 

Complaintt   Exchequer.     The  murmurs  of  the  people  reached  the  king  in 

people.         Normandy ;  and  he  had  by  this  time  other  reasons  for  paying 

a  visit  to  England. 

Propo«a  to        1 42.  He  was  now  thoroughly  weary  of  the  Becket  controversy, 

down  the 

heir,  in  1 170.  and  the  pertinacious  underhand  hostility  of  Lewis  VII.     He 

had  succeeded  in  compelling  the  Bretons  to  submit  to  Geoffrey 
his  third  son,  whom  he  had  married  to  the  heiress  of  Count 
Gonan ;  and  he  was  anxious  to  obtain  for  his  son  Henry  the 
right  to  govern  England  as  viceroy  or  sharer  in  the  rights  of  the 
crown,  which  could  be  conferred  only  by  the  rite  of  coronation. 
With  this  object  in  view  he  returned  in  March,  1 1 70,  and  held  a 
great  court  at  Easter  at  Windsor,  and  another  immediately  after 
inqueit  of  at  London.  In  this  second  assembly,  which  coincided  pi*obably 
with  the  Easter  session  of  the  Exchequer,  he,  by  an  extra- 
ordinary act  of  authority,  removed  all  the  sheriffs  of  the  king- 
dom from  their  offices,  and  issued  a  commission  of  inquiry  into 
their  receipts,  which  was  to  report  to  him  on  the  14th  of  June, 
the  day  fixed  for  the  coronation  of  the  younger  Henry  *.  The 
commission  of  inquiry,  the  text  of  which  is  extant,  contains 
thirteen  articles,  which  specify  both  the  matters  to  be  investi- 
gated and  the  particular  method  by  which  the  information  is  to 


1  Madoz,  Hist.  Exch.  p.  398. 

'  The  same  officers  actod  as  in  11 68,  with  the  addition  of  John  Cumin, 
afterwards  archbishop  of  Dnblin,  and  Gervase  of  ComhelL 
*  Bened.  Pet  i.  5. 
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be  obtained.  The  barons  to  whom  it  is  intrusted  are  to  take  Use  of  the 
the  oaths  of  all  the  barons,  knights,  and  freeholders  of  each  ^^' 
county,  and  to  receive  their  evidence  as  to  the  receipts  of  the 
sheriffs  and  the  whole  staff  of  their  servants,  of  the  bishops  and 
the  whole  host  of  their  temporal  officers,  of  all  the  special 
administrators  of  the  royal  demesne,  of  the  itinerant  officers  of 
the  Exchequer,  and  of  all  others  who  have  had  the  opportunity 
of  touching  the  public  money :  in  particular,  inquiry  is  to  be  Articles  of 
made  iuto  the  execution  of  the  Assize  of  Clarendon,  whether  it 
has  been  justly  carried  out,  and  whether  the  officers  employed 
in  it  have  taken  bribes  or  hush-money;  into  the  collection  of  the 
aid  pur  fille  marier,  and  into  the  profits  of  the  forests  :  a  supple- 
mentary article  directs  inquiry  into  the  cases  in  which  homage 
due  to  the  king  and  his  son  has  not  been  paid^.  The  great 
amount  of  business  which  thus  accrued  could  not  be  dispatched 
in  so  short  a  time  by  the  same  staff  of  officers  ;  the  inquest  was 
taken  by  twelve  *  Barons  errant,'  clerk  and  lay,  in  the  counties 
nearest  London,  and  by  similar  large  commissions  in  the  more 
distant  shires;  they  were  probably  composed  mainly  of  the 
baronage  of  the  district,  who  would  naturally  scrutinize  with 
some  jealousy  the  proceedings  of  both  the  sheriffs  and  the 
judges  ^.  The  result  was  apparently  the  acquittal  of  the  officials :  Bemovsl  of 
whether  or  no  this  was  obtained  by  purchase ',  no  further  pro- 
ceedings were  taken  against  them,  but  the  sheriffs  were  not  re- 
stored to  their  sheriffdoms,  and  had  no  further  opportunity  given 
them  of  making  their  office  a  stepping-stone  to  greater  wealth 

'  Gervase,  c.  1410;  Bened.  Pet.  ii.  clvi  sq.;  Select  Charters,  pp.  140  sq. 
On  the  points  of  Ukeness  between  this  document  and  the  Instructions  given 
to  the  KaroliDgian  Missi,  see  below,  chap.  xiii.  p.  613. 

'  Gervase  gives  the  names  of  the  commissioners  for  the  counties  of  Kent, 
Surrey,  Middlesex,  Berkshire,  Oxford,  BuckiDgham,  and  Bedford: — the 
abbots  of  S.  Augrustine*s  and  Chertsey;  the  earl  of  Clare,  William  of 
Avranches,  Manasser  of  Dammartin,  Gerold  Fitz-Ralph,  Gilbert  de  Pinkeni, 
William  Fitz-Helton,  William  Fitz-Neal,  William  Fitz-Martin,  Ralph  of 
tiie  HoBpital,  and  Balph  de  Dene.  In  Warwickshire  and  Leicestershire 
Walter  de  Insula  and  Eustace  Fitz-Stephen  acted  *  de  Inquisitione  Vice- 
oomitum  Angliae.*    Madox,  Hist  Exch.  p.  97. 

'  William  Basset,  who  had  been  shenff  of  Leicestershire,  owed  in  the 
19th  year  of  Henry  II  100  marks  'pro  fine  quern  fecit  cum  rege  de  jurata 
£Etcta  super  eum  de  Inquisitione  Vicecomitum  Angliae.'  Madox,  Hist. 
Exch.  p.  97. 
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and  position  ^.  Henry  placed  in  their  vacant  magistracies  the 
officers  of  the  Exchequer  whom  he  knew  and  tmsted  ;  adopting 
in  this  respect  the  plan  of  his  grandfather,  who  had  used  his 
judges  for  sheriffs,  although  he  avoided  throwing  too  many  of 
the  counties  into  any  single  hand :  the  Curia  R^is  and  the 
shire  thus  are  brought  together  closer  than  ever,  whilst  a  blow 
is  struck  at  the  local  influence  of  the  feudal  lords. 

The  Whitsuntide  of  1170  was  however  marked  by  a  more 
critical  event  than  the  inquest  of  sheriffs.  The  heir  was 
crowned  as  Henry  III ;  the  ceremony  was  performed  not  by 
Thomas  of  Canterbury,  but  by  Roger  of  York,  and  the  wife 
of  the  young  king  was  not  crowned  with  him.  This  act,  which 
was  intended  by  Henry  as  a  sign  and  seal  of  power,  was  a 
most  unfortunate  mistake.  He  had,  not  unnaturally,  supposed 
that  it  would  strengthen  the  supreme  authority  to  have  in  each 
division  of  his  dominions  a  sufficient  representative  of  royal 
majesty^:  he  found  that  he  had  placed  a  dangerous  weapon 
in  the  hands  of  an  undutiful  son  :  the  minor  irregularities  of  the 
coronation-day  roused  his  enemies  to  frenzy;  Thomas  Becket 
asserted  that  the  rights  of  Canterbury,  of  the  English  Church, 
of  Christianity  itself,  were  outraged  by  Ardibishop  Roger's 
intrusion ;  and  Lewis  VII,  hurt  at  the  neglect  of  his  daughter, 
and  backed  by  the  support  of  the  &mily  of  Champagne,  who 
combined  careful  orthodoxy  with  intense  hatred  of  the  hous^ 
of  Anjou,  urged  the  pope  to  put  the  kingdom  undw  interdict. 
Before  these  invitations  took  effect,  Henry,  alarmed  as  he  might 
well  be,  hastened  into  France,  reconciled  his  long  quarrel  with 
the  archbishop,  and  authorised  his  return.  Becket  returned  in 
December,  excommunicated  the  opposing  bishops,  provoked  the 
king  to  utter  his  angry  and  ha^ty  wish  to  be  rid  of  him,  and  ex- 
piated his  imprudent  and  unchristian  violence  by  a  cruel  death, 
on  the  29th  of  December,  1170. 

^  The  Chronide  of  Benedict,  i.  5,  w,y%  that  some  of  the  aheriflb  were 
shortly  afi^r  replaced  ;  bat  an  examination  dt  the  lists  of  the  sheriffiy  given 
in  the  thirtieth  Report  of  the  Deputy-Keeper,  shows  that  it  was  done  in 
very  £bw  oases,  and  that  none  of  the  sheriflb  now  removed  were  employed 
again,  except  those  who  were  members  of  the  Curia  Regis,  as  Kannlf 
GlanviU  and  William  Basset. 

'  B^iedict,  i.  13a. 
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He  waB  at  once  hailed  as  a  martyr  by  Lewis  VII  and  the  He  is  hailed 

as  ft  martjT. 

eount  of  Champagne;  the  monks  of  Canterbury  were  ready 
to  accept  him  as  their  patron  saint  after  death,  althoogh  they 
had  cared  little  about  him  during  his  life  :  the  tide  of  miracle 
began  to  flow  immediately,  and  with  it  the  tide  of  treason  and 
disaflection  around  the  person  of  the  king. 

143.  Henry's  anger  and  horror  at  the  murder  of  the  arch-  HeniTap- 
bishop — an  act  which   showed   in  its   perpetrators   not  only  absoiutioiu 
great    brutality,  but    a    profound    disregard    for    the    king's 
reputation  and  for  the  public  safety — urged  him  to  apply  at 

once  in  self-defence  to  Rome.     That  done,  he  must  keep  out 
of  the  way  of  the  hostile  legation  which  had  been  dispatched 
to  Normandy.     He  collected  his  forces  in  the  duchy,  crossed  He  visits 
to  England  in  August,  11 71,  and  thence  to  Ireland,  where  he  1171. 
remained,  receiving  the  homages  of  the  bishops  and  princes  of 
that  divided  country,  until  he  heard  that  the  legates  who  were 
sent  to  absolve  him  had  arrived  in  Normandy.     This  was  in  His  absolu- 
March,  11 7 2.     On  receiving  the  news  he  returned  as  rapidly  117^. 
as  he  had  come,  made  his  submission  to  the  papal  representa- 
tives, clearing  himself  by  oath  of  all  complicity  in  the  death 
of  Becket,  renounciDg  the  Constitutions  of  Clarendon,  and  swear-  Bepeatod 
ing  adhesion  to   Alexander  III  against   the   antipope.      The  117a.  '^' 
submission  was  completed  at  Avranches  in  September  \     As  Second 
one  portion  of  the  pacification,  the  yoxmger  Henry  was  crowned  of  the  heir, 
a  second  time,  on  this  occasion  in  company  with  his  wife,  at 
Winchester  instead  of  Westminster,  and  by  the  archbishop  of 
Rouen  instead  of  the  archbishop  of  York*.      The  long  storm 
seemed  to  have  ended  in  a  profound  calm.     The  king  found 
time  to  demand  a  scutage  from  those  barons  who  had  not  joined 
him  in  his  Irish  expedition  ',  and  set  to  work  with  characteristic 
elasticity  on  a  scheme  for  a  marriage  of  his  youngest  son  John 
with  the  heiress  of  Maurienne. 

144.  But  the  momentary  quiet  was  preparatory  to  the  real  BebelUon. 

*  See  Benedict,  i.  31,  3a ;  HoTeden,  ii.  35-39;  and  p.  561  below. 

'  Bened.  i.  31.  The  qaeen  was  anointed  as  well  as  crowned :  the  young 
king  was  crowned  only. 

'  Madox,  Hist.  Exch.  p.  438 :  *  De  ^ntagio  militum  qui  non  abierant  in 
HibtimiAm  nee  denarios  nee  milites  pro  se  miserunt.* 
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Oanseiof  the  burst  of  the  storm,  which  had  been  long  gathering  in  regions 
1173.  far  more  dangerous  to  Henry's  power  than  the  council-chamber 

of  the  pope.  The  long  strain  of  the  Becket  quarrel  had  worn 
out  his  patience,  and  the  humiliation  which  attended  the  visit 
of  the  legates  placed  him  before  his  barons  in  a  position  which 
no  English  sovereign  had  yet  filled.  He  had  become  irritable 
and  exacting,  had  alienated  his  wife,  and  failed  to  secure  the 
love  of  his  children.  His  very  measures  of  reform  had  arrayed 
against  him  the  many  whose  interests  were  a£Eected  by  his  reforms. 
A  conspiracy  against  his  life,  contrived  by  Adam  de  Fort,  was 
discovered^.  The  feudal  spirit  was  ready  for  its  opportunity, 
which  Lewis  VII  was  eager  to  make.  The  old  men  who  re- 
membered Stephen's  time  were  passing  away,  and  the  young 
ones  were  looking  forward  to  the  rule  of  a  new  generation. 
The  Maurienne  negotiation  was  the  spark  that  set  the  mass 
i[^  reftSa  ^^  disaffection  in  flame.  The  king's  proposition,  that  a  proper 
J?^J»P«>-  provision  should  be  made  for  John,  was  opposed  by  his  eldest 
son  :  he  demanded  a  substantive  share  in  the  administration 
of  the  government ;  he  would  have  England  or  Normandy  to 
himself,  or  at  least  some  territory  of  his  own  where  he  and 
his  wife  might  be  a  real  king  and  queen  ^  That  he  was 
prompted  by  Lewis  VII  and  encouraged  by  promises  of  the 
lords  of  Normandy,  England,  and  Anjou,  the  historian  of  the 
time  distinctly  asserts  ' ;  and  the  result  gives  some  probability 
to  the  statement,  although  it  is  not  probable  that  in  England 
an  actual  conspiracy  of  any  wide  extent  was  on  foot  At 
Midlent,  11 73,  the  young  Henry  fled  from  his  father,  and  went 
Lesjsae  at  once  to  Lewis.  The  king  immediately  suspected  treason, 
ISniy  IL  and  set  the  castles  of  Normandy  in  a  condition  of  defence.  No 
time  was  lost  on  either  side.  Lewis  called  a  council  at  Paris, 
in  which  he  proposed  to  assist  the  young  king  to  dethrone 
his  father,  and  found  a  ready  assent  from  the  counts  of  Flanders, 
Boulogne,  and  Blois :  the  king  of  Scots,  his  brother  David, 
and  Hugh  Bigod  the  earl  of  Norfolk,  also  undertook  to  support 
him,  and  received  the  promise   of  extensive  honours  to  be 

^  Adam  would  not  stand  his  trial,  and  was  outlawed,  but  restored  a  few 
years  after ;  Bened.  i.  35.  He  joined  the  rebels  in  11 73 ;  J.  Fautosme,  p.  6a. 
*  Bened.  1.  41.  '  Ibid.  p.  42. 
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besto^red  if  the  rebellion  were  successful  ^     Each  of  the  allies  Henry's 


had  a  different  ground  of  offence :  the  count  of  Boulogne  had  Fnooe. 
a  claim  on  Mortain— he  had  married  the  daughter  of  Stephen, 
and  Henry  had  tried  to  purchase  his  rights  over  the  Norman 
county ;  the  counts  of  Blois  and  Flanders,  besides  their  ancestral 
hatred  to  Normandy  and  their  pious  indignation  on  behalf  of 
the  martyr,  had  each  his  own  private  grudge ;  Henry  had  spared 
no  man's  interest  in  his  determination  to  round  off  his  territorial 
boundaries. 

The  war  broke  out  in  June ;  and  the  news  of  the  invasion  Oatbratk  of 
of  Normandy  provoked  an   immediate  rebellion  in  England.  1173. 
The  English   earls   had   watched   with  disguflt   Henry's  pro- 
gressive measures  for  the  extinction  of  feudal  power.     Their 
castles  had  been  taken  from   them,  their  franchises  invaded, 
their  military  service  exacted  or  money  taken  in  commutation  : 
every  advantage  tha^  the  feudal  obligation  gave  to  the  king 
he  had  used,  but  he  had  allowed  them  no  liberty  of  tyranny 
in  return.     The  most  influential  amongst  them  had  still  very  HeniT's 
great  interests  in  Normandy :  the  Earl  of  Leicester  had  the  England, 
great  fief  of  ^reteuil;  the  earl  of  Chester  was  hereditary  viscount 
of  Avranches  and  Bayeux ;  William  of  Auradle,  the  son  of  that 
Stephen  who  had  been  set  up  as  a  competitor  against  William 
Rufus,   had  both  his   lordship   of   Holdemess  and   his  great 
Norman  county.     Others  had  the  ftincied  wrongs  of  a  century 
to  avenge;  the  Bigods  and  the  Mowbrays,  who  had  risen  on 
the  ruins  of  earlier  feudatories,  longed  to  realise  their  strength 
and  consolidate  their  local  power ;  the  king  of  Scots,  William 
the  Lion,  and  his  brother  David,  united  the  grudges  of  jealous 
neighbourhood  with  those  of  national  dislike  and  feudal  dis- 
content.      The   English  rebellion  comprised   nearly  all   that  The  English 
portion  of  the  baronage  which  inherited  the  traditions  of  the  rebellion 
Conquest  and  the  ancient  Norman  spirit.     It  was  a  Norman  Normans, 
rebellion  on  English  soil.     They  hated  Henry  as  count  of  Anjou 
not  less  heartily  than  they  feared  him  as  king  of  England. 

'  Bened.  i.  44,  45;  Jordan  F&ntoeme  (Surtees  Society),  pp.  2-6,  15. 
The  latter  writer,  who  was  a  oontemporaiy,  deecribes  a  debate  held  by  the 
kine  of  Soota  before  waging  war  in  '  sun  plenier  parlement,'  an  early  use- 
of  the  word;  p.  14. 
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Wm^  The  war  of  1173  began  in  France.     The  count  of  Flanders 

inyaded  Normandy  from  the  north,  and  took  Aum^e  and  its 
count,  too  easily  for  the  credit  of  the  latter;  Lewis  invaded 
it  from  the  south-east,   and  besieged  Vemeuil ;  the  earl   of 

▼ic^^  Chester  at  the  same  time  raised  Brittany  in  revolt.  Henry, 
who  had  an  army  of  10,000  Braban9on  mercenaries  in  his  pay  \ 
marched  to  the  relief  of  Vemeuil,  and  drove  Lewis  out  of 
the  country :  he  then  moved  with  the  utmost  rapidity  en 
Brittany,  and  took  the  earl  of  Chester,  with  a  host  of  Breton 
nobles,  prisoners  at  Dol.  This  energetic  defence  induced  Lewis 
and  the  disobedient  sons  to  propose  peace;  but  in  the  intervals 
of  negotiation  Henry  made  the  best  use  of  his  time ;  he  brought 
Yenddme  to  submission,  and  had  completely  humbled  his 
enemies  before  Christmas. 

War  in  Li  England   the  struggle  b^^  later,  and   was   practically 

decided  without  the  king^s  personal  intervention.     The  govem- 

Thefluthftd  ment  was  still  in  the  hands  of  Richard  de  Lucy:  of  the  great 
earls,  William  de  Mandeville  of  Essex  was  faithful ;  so  also 
were  William  of  Arundel  the  husband  of  Queen  Adeliza,  Re- 
ginald of  Cornwall  the  king^s  uncle,  and  Hamelin  of  Warenne 
the  king^s  brother;  so  too  were  Strongbow  the  conqueror  of 
Ireland,  and  the  earls  of  Salisbury,  Warwick,  and  Northamp- 
ton, but  these  earls  were  by  no  means  a  match  in  power  or 
position  for  those  of  Chester,  Leicester,  and  Derby  *.  The  earl 
•f  Gloucester,  the  king's  cousin,  tried  to  avoid  taking  part  in 
the  struggle.  All  the  bishops  on  both  sides  the  water  were 
Iftithful;  except  Amulf  of  Lisieux  and  Hugh  of  Durham,  who 

l^ooeedings  tried  to  temporise '.     Two  of  the  faithful  earls,  those  of  Essex 

juiftidar  and  Arundel,  were  with  the  king  in  France;  and  the  defence 
of  the  country  fell  chiefly  on  the  justiciar,  who,  on  hearing 
that  the  war  had  broken  out  in  Normandy,  determined  to  strike 
the  first  blow.  In  July,  accompanied  by  the  earl  of  Cornwall, 
he  besieged  Leicester,  where  the  officers  of  the  earl  had  set 
up  the  standard  of  revolt,  and  burned  the  town,  but  failed 

^  Benedict,  i.  51. 

'  The  list  of  the  king's  siipporten  is  given  in  one  of  the  MSS.  of 
<&!t  (vol.  i.  p.  51). 

"  Jord.  Fantoime,  pp.  26,  73. 
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to  take  the  caetle.     Leaving  a  force  to  continue  the  siege,  the  War  in  the 
justiciar,  this  time  in  company  with  Humfrey  Bohun  the  con- 
stable, advanced  on  Berwick,  where  they  were  detained  until 
September,  when  the  earl  of  Leicester  with  his  wife  and  a 
large  force  of  Flemings  landed  in  Norfolk,  and  was  welcomed 
by  Hugh  Bigod.     On  thb  news  the  justiciar  hastened  south-  gjrture  rf 
wards  and,   having  been  joined  by  the  earls  of  Cornwall  and  Leicester. 
Arundel,  defeated  and  took  prisoner  the  earl  and  countess  at 
Fomham,  where  more  than  10,000  of  the  Flemish  mercenaries 
were  slain.     The  prisoners  were  sent  to  the  king,  who  now 
had  in  his  own  hands  the  two  of  his  enemies  who  were*  most 
dangerous  to  him  \ 

The  contest  however  was  not  over.     Early  in  11 74  the  king  invMionof 
of  Scots  invaded  Northumberland,  sent  his  brother  David  to  1174" 
the  relief  of  Leicester,  and  reduced  the  border  fortresses  one 
by  one  to  surrender.     Eoger  Mowbray  who  held  the  castles 
of  Thirsk,  Malessart,  and  Axholm,  and  the  earl  of  Ferrers  who 
had  fordfied  Tutbury  and  Duffield,  co-operated  with  the  earl 
of  Leicester's  knights  and  with  Hugh  Bigod,  who  was  ravaging  Conduct  of 
his  own  county  with  another  Flemish  army.       Norwich  and    "* 
Nottingham  were  burned  by  the  rebels,  and  Northampton,  in 
spite  of  the  gallant  defence  of  the  townsmen,  was  plundered  \ 
The  justiciar  was  detained  in  middle  England,  apparently  un- 
certain i^inst  which  of  the  enemies  he  should  march  first ', 
and  employed  himself  in  besieging  Huntingdon :  he  could  not 
leave   the  country  unsettled  behind  him;  the  king  of  Scots 
might  be  in  Northumberland,  but  the  younger  Henry  and  Philip  Threiktened 
of  Flanders  with  a  great  fleet  were  waiting  for  a  fair  wind  at  ft^m 
Gravelines  ;  the  king  had  his  hands  full  in  Poictou ;  the  count  ^*^^®"* 
of  Bar  had  landed  with  mercenaries  at  Hartlepool,  and  it  was 
uncertain  which  side  the  great  Hugh  de  Puiset,  bishop  of 
Durham,  and  the  most  magnificent  lord  of  the  whole   north 
country,  was  about  to  take  \ 

In  this  great  emergency  the  victory  of  the  royal  party  was 

'  Benedict,  i.  58-62 ;  Jordan  Fantosme,  pp.  45-50. 

*  J.  Fantoime.  pp.  53  sq.  '  Ibid.  pp.  38,  40. 

*  Benedict^  i.  64,  65. 


Digitized  by 


Google 


480  Constitutional  Ektory,  [chap. 

^«Wity  of    secured  by  the  fidelity  of  the  people.     The  barons  of  Yorkshire 

shiremen.  and  the  whole  force  of  the  county  rallied  round  the  sheriff, 
Robert  Stuteville ;  Archbishop  Roger  sent  his  vassals  under  his 
constable,  Robert  de  Thilli ;  Banulf  Qlanyill,  William  de  Vescy, 

Oaptureof    and   Bernard  of  Balliol  brought  up  their  knights;  and  the 

Soota.  assembled  army  overtook  King  William  at  Alnwick,  took  him 

by  surprise,  and   captured  him  with  the  leading  men  of  his 

^weMof    court.     In  Lincolnshire,  Geof&rey,  the  king's  natural  son,  the 

elect  of  bishop-elect  of  Lincoln,  collected  the  army  of  the  shire  and  took 
Axholm ;  he  then  marched  into  Yorkshire,  where,  his  force  in- 
creasing as  he  proceeded,  he  captured  the  other  castles  of  the 

Airivaiof     Mowbrays^     In  the  meantime  the  king  himself  had  arrived. 

Aoff.  7*  1174*  Immediately  on  landing  he  went  on  pilgrimage  to  Canterbury, 
where  he  arrived  on  the  day  that  the  king  of  Scots  was  cap- 
tured :  at  the  head  of  his  Braban^ons  he  hastened  to  London, 
and  thence  to  Huntingdon,  which  surrendered  immediately. 
From  Huntingdon  he  moved  against  Hugh  Bigod,  in  whom  now 

Submission  the  rebellion  centred.  The  veteran  conspirator  saw  that  the 
'  contest  was  hopeless ;  without  a  battle  he  made  his  submission 
to  the  king  at  Seleham,  and  surrendered  his  castles:  a  week 
after  the  bishop  of  Durham  arrived,  and  by  a  like  submission 
and  surrender  obtained  permission  for  his  nephew,  the  count 
of  Bar,  to  leave  the  kingdom  with  his  forces :  the  same  day 
the  constables  of  the  earl  of  Leicester,  Roger  Mowbray  and 
the  earl  Ferrers,  surrendered  their  fortresses,  and  the  struggle 
was  over  in  England.  The  king  returned  hastily  to  relieve 
Rouen  which  his  son  was  besieging,  but  his  short  stay  had  been 
enough  to  prove  that  the  opportunity  of  his  enemies  was  over. 

PMje.         Peace  was  made  in  September  *. 

The  importance  of  this  struggle,  the  last  which  the  feudal 
baronage  undertook  in  arms  against  the  royal  power,  may 
excuse  some  amount  of  detail'.  The  result  in  France  may 
testify  to  the  skill  and  energy  of  Henry  :  the  result  in  England 

*  Benedict,  i.  65-69.  •  Ibid.  72-79.' 

*  *Seignur8,  en  la  meie  fei,  menreille  e^it  mult  grant 
Pur  quei  li  suen  demeine  le  vant  si  demenant^ 
Le  plus  honurable  e  le  plus  conquerant 
Que  fust  en  nule  terre  puis  le  tens  Moysant^ 
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testifies  chiefly  to  the  constitntioiial  hold  which  he  had.ohtained  TherMnltof 
on  the  body  of  the  nation,  on  the  Church,  and  on  the  newer,  less  to  be 
thoroughly  Norman,  portion  of  the  baronage.     The  great  earls  chiefly  to 
had  indeed  conducted  their  revolt  as  if  they  had  never  intended  ness  or  the ' 
to  be  successful.     They  had  had  no  settled  plan,  no  watchword,  p^ie. 
no  cry  by  which  they  could  attrMit  the  people.  •  They  trod  in 
the  very  footsteps  of  the  rebel,  earls  under  William  Rufus  and 
Henry  I,  and  they  shared  in  their  evil  fortune,  more  happy  than 
they  in  that  they  had  to  deal  with  a  more  politic  and  more 
merciful  conqueror.     The  bishops  had  stood  firmly  on  the  king^s 
side,  with  the  exception  of  Hugh  de  Puiset,  whose  temporising 
policy  had  redounded  to  his  own  confusion.     The  free  men  of 
town  and  country  had  been  faithful  at  a  great  cost.     Norwich, 
Nottingham,  and  Northampton  had  paid  dearly  for  their  fidelity, 
for  the  earls,  where  they  had  the  power,  burned  and  ravaged 
the  towns  with  twofold  satisfaction.     The  shires  had  contributed 
their  force  willingly,  and  had  doQc  good  work.     The  baronage 
which  had  sprung  up  since  the  beginning  of  the  century  from 
the  families  promoted  and  enriphed  by  Henry  I,  which  in  many 
cases  were  free  from  the  influence  -  of  Norman  connexion, — pos- 
sessing no  Norman  lauds,  and  unaffected  by  Norman  preposses- 
sions, which  was  learning  the  benefit  of  law  and  social  security, 
and  being  amalgamated  day  by  day  in  sympathy  and  hopes  with 
the  bulk  of  the  English  people, — ^the  baronage  too  had  shown 
both  faith  and  gi^titude.    ^The  administration  itself,  the  justiciar 
and  his  subordinates,  had.  proyed  equal  to  the  strain  :  there  was 
no  treason  among  the  ministers ;  and  if  they  had  shown  some 
symptoms  of  weakness,  it.  was  owing  to  tibe  sudden  and  be- 
wildering character  of  the  revolt. 

Henry's  victory  was  so  complete  that  he  could  afford  to  be  Henry's 
generous  * ;   he  saw  that  his  true  policy  was*  not  to  revenge  *'*™"™''* 
himself  by  executions  and  confiscations,  but>  whilst  he  turned 

Fon  solement  U  reis  Charie,  ki  poest^  fad  grant 
Par  les  dadze  cnmpaignuns  Olivier  e  Rodlant.' 

JOBDAN  FaNTOBM I,  p.  6. 

^  Dialog^s  de  Soaccario,  ii.  c.  a  :  *  Contra  nnmerosam  bottiam  multita* 
dinem  solios  Divinae  gratiae  magnitude  lubvenit,  et  qaasi  pugnante  pro 
Be  Domioo,  sic  in  brevi  pene  rebellee  omnes  obtinuit  at  longe  fortios 
quam  prias,  ex  eo  quo  innrmari  deboit,  oonfinnaretur  in  regno 

I  i 
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Politic  his  enemies  into  friends  by  his  mercy,  to  disarm  them  effec- 
tually. He  kept  a  tight  hand  on  their  castles,  many  of  which 
he  dismantled  ^ ;  he  probably  exacted  considerable  sums  by  way 
of  ransom ;  but  he  shed  no  blood  and  seized  no  inheritances. 

145.  He  took  further  advantage  of  his  practical  supremacy 
in  the  country  to  go  on  with  the  work  of  organisation  which  ^e 
had  begun ;  and  one  result  of  the  rebellion  was  his  more  con- 
Henry  stays  tinuous  residence  in  Entrland.     After  his  return  from  France 

m  England    ,  , 

during  1175  in  ii7S  ^^  stayed  two  whole  years  in  the  country;  holding 
constant  councils  and  enforcing  fresh  measures  of  consolidation. 
He  hud  now  filled  up  the  episcopal  sees  that  had  been  yacaut 
since  the  Becket  quarrel ;  Richard  of  Ilchester  and  John  of 
Oxford  had  become  bishops  of  Winchester  and  Norwich  :  the 
chancellorship,  which  had  long  been  in  abeyance  or  in  com- 
mission, was  given  to  Ralph  de  WarnevUle,  treasurer  of  York, 
who  lived  in  Normandy  and  discharged  his  duties  by  means 
of  a  vice-chancellor,  Walter  of  Goutances  *.  The  reality  of  the 
king^s  reconciliation  with  the  Church  was  exhibited  by  his 
attendance  with  his  son  at  an  ecclesiastical  council  held  by 
the  new  archbishop,  Richard  of  Dover,  at  Westminster,  the 
week  after  his  arrival,  in  May  11 75.  That  Whitsuntide  he 
held  his  royal  court  at  Beading*,  where  he  compelled  the  earl 
of  Qlouce&ter  to  surrender  the  castle  of  Bristol,  and  showed  his 
consciousness  of  his  own  strength  by  severely  enforcing  the 
forest-law  against  the  barons.  After  a  conference  with  the  Welsh 
princes  at  Gloucester  ^  in  which  he  forced  them  and  the  border 

...  Tarn  enormis  sceleris  incentoribus  inaadita  pepercit  misericordia,  ot 
eomm  pand  rerom  suarum,  nulli  vero  status  sui  vel  oorporum  dispendia 
sustinerent.' 

^  Will.  Newb.  ii.  c.  j8.  The  series  of  measures  touching  the  castles 
runs  over  several  years.  Orders  were  given  for  dismantling  them  imme- 
diately after  the  war ;  B.  Diceto,  c.  585.  These  were  carried  out  in  1176 ; 
Bened.  i.  lai,  134,  ia6  (see  below,  pp.  484,  485).  On  the  restoration  of 
the  earls  in  1177  their  castles  were  still  retained  in  the  king's  hands 
(Bened.  i.  134,  155).  The  same  year  all  the  royal  castles  in  the  north 
changed  their  officers  (Bened.  i.  160),  and  shortly  after  (ibid,  i.  178) 
the  ooundl  advised  the  king  to  keep  in  hand  those  of  Uie  bishop  of 
Durham. 

'  B.  Die  c.  567.  He  held  it  till  1181,  when  the  king  gave  it  to  his  son 
Geoffirey. 

'  'Curiam  et  festum  regium.'  Bened.  i.  91,  9a. 

*  *  Magnum  tenuenmt  concilium  apud  QloucestriauL*  Bened.  i.  9a. 
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barons  to  swear  peace,  he  held  a  great  council  at  Woodstock  \  J^*^  ^ 
where  he  filled  up  the  vacant  abbacies,  and  issued  an  edict  by 
which  the  persons  who  had  been  lately  in  arms  against  him  H^uj  at 
were  forbidden  to  come  to  court  without  a  summons;  no  one 
was  to  remain  at  the  court  between  sunset  and  sunrise  without 
permission;  and  no  one  on  this  side  the  Severn  was  to  wear 
arms  as  a  part  of  his  ordinary  habit ;  men  had  gone  about  with 
bows  and  arrows  and  sharp  knives  too  long '.     Thence  he  went  at  Ldchfleld, 
to  Lichfield,  where  he  hanged  four  knights  for  the  murder  of 
a  forester  :  thence  to  Nottingham,  where  he  held  a  great  viaita^j*  dotting, 
tion  of  the  forests,  and,  notwithstanding  the  expostulation  of 
the  justiciar,  exacted  large  sums  as  fines  for  the  waste  of  the 
vert  and  venison,  which  he  had  himself  during  the  war  autho- 
rised his  supporters  to  destroy'.     This  conduct,  which  was  in 
itself  unjustifiable,  was  probably  provoked  by  the  extravagance 
with  which  the  permission  had  been  used.     He  next  went  to  »*  York, 
York,  to  receive  the  submission  of  the  Scots  and  the  homage 
promised  by  the  king  at  the  peace  of  Falaise.     In  October  he  at  Windsor, 
held  a  great  council  at  Windsor  *,  and  concluded  a  treaty  with 
the  king  of  Connaught.     Immediately  after  Christmas  he  called  Assize  of 
a  great  council   at  Northampton,  in  which  he  renewed  and  ampton. 
amplified  the  Assize  of  Clarendon  ^ 

The  state  of  the  kingdom  since  the  death  of  Becket  had  been  internal 
so   unsettled,  that  the   measures  which  the   inquest   into  the  tmtion. 
conduct  of  the  sheriflb  was  intended  to  promote  must  neces- 
sarily have  been  suspended  :  but  the  administration  had  not 
for  one  moment  been  disturbed  in  its  ordinary  course.     The  Tues  or 

"7*  and 

king  had  exacted  the  scutage  for  the  Irish  expedition  in  1172,  1173. 
and  in  1173  six  detachments  of  Exchequer  officers  had  taken 
a  tallage  throughout  the  country,  and  held  courts  of  justice  at 

'  '  Magnum  coram  praedictis  regibns  oelebravenmt  [episcopi]  concflinm.' 
Bened.  i.  93. 

'  Ibid. :  *  In  ipso  antem  concilio  praecepit  rex  puUioo  edioto,'  8co, 

*  Ibid.  p.  94. 

*  Ibid.  p.  loi :  'Congregatis  apud  Windeshovers  .  .  .  arcbjepiscopo  Gan- 
tnariensi  ^  episoopis  Jl^Uae  et  oomitibas  et  baronibos  terrae  suae. 

B  'Magnum  concilium  de  statutis  regnL'  Bened.  L  107.  'Coiam  epi- 
Bcopis,  comitibus,  baronibus,  militibus  et  aliis  hominibos  suii.'  B.  Diceto, 
o.  588. 
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the  same  time  \  The  next  year,  a  year  of  war,  left  no  time  for 
judicial  huBiness,  hut  in  11 75  the  shires  were  visited  hy  justices 
again.  Each  year's  account  presents  a  different  arrangement  of 
circuits,  or  a  different  staff  of  judges.  The  Assize  of  Northampton 
placed  this  jurisdiction  on  a  more  permanent  footing. 

The  Assize  of  Northampton  was  issued  in  January,  1176', 
and  formed,  like  that  of  Clarendon,  a  body  of  instructions  for 
the  itinerant  justices.  It  contains  thirteen  articles,  many  of  them 
marked  by  a  seyerity  which  contrasts  unfjeiyourably  with  the 
character  of  the  earlier  document,  but  which  was  no  doubt 
called  for  by  the  condition  in  which  the  country  had  been  left 

by  the  late  war.    The  puni^ment  of  felons  is  made  more  cruel 

themnennt  ^^^^^  befc»re ;  stringent  measures  are  directed  against  fugitives 
juttices.  ^^^  outlaws,  and  the  manner  of  presenting  the  report  of  the 
inquest  is  defined  in  nearly  the  same  language.  But  the  in- 
fluence of  the  commission  of  11 70  is  traceable ;  the  sheriffs  are 
not  now  associated  with  the  justices  as  the  persons  to  whom  the 
report  is  to  be  made,  and  a  particular  inquiry  is  ordered  into 
the  receipts  of  the  king's  bailiffs.  Other  articles  have  special 
reference  to  the  recent  rebellion  ;  every  man,  be  he  earl,  baron, 
knight,  freeholder,  or  villein,  is  to  take  the  oath  of  fealty,  or  to 
be  arrested  as  the  king's  enemy;  the  castles,  the  destruction 
of  which  had  been  ordered,  are  to  be  really  destroyed ;  and 
report  is  to  be  made  to  the  king  as  to  the  performance  of  the 
duty  of  castle-guard  by  those  who  are  liable. to  it  Nor  was 
the  visitation  confined  to  criminal  jurisdiction ;  the  judges  were 
to  take  recognitions  of  novel  disseisin,  and  to  hear  every  sort 
of  plea  that  was  cognisable  under  royal  writ  touching  fiefs  of 
half  a  knight's  fee  or  less.  In  their  fiscal  capacity  they  were  to 
examine  into  the  escheats,  wardships,  crown  lands  and  churches. 
The  fourth  article  directs  that,  in  the  case  of  the  death  of  a  free- 
holder, the  rights  of  his  family,  his  will  and  his  debts,  are  to  be 
provided  for  before  the  relief  is  paid  to  his  lord :  and  that  ques- 
tions arising  as  to  the  nature  of  his  tenure  are  to  be  decided  by 
a  recognition  of  twelve  men.     Tliis  clause  is  probably  the  text 
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'  Pipe  BoUb  of  the  several  years ;  Madox,  Hist.  Exch.  pp.  84  sq. 

*  Beaed.  i.  107  sq. ;  Hoveden,  ii.  89  sq. ;  Select  Charters,  pp.  143  sq. 
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of  the  law  on  which  the  assise  of  Mw^  d'aneest&r  as  a  part  of  Division  of 
the  regular  process  was  founded.     The  execution  of  the  assize  into  rix"  ^ 
of  Northampton  was  committed  to  six  detachments,  each  con-         ^ 
sisting  of  three  judges^;  to  each  detachment  a  cluster  of  coun** 
ties  or  circuit  was  assigned  :  of  the  eighteen  judges,  eight  were 
barons  acting  as  sheriff  at  the  time,  and  in  most  cases  one  of 
the  three  was  sheriff  of  one  of  the  counties  in  his  circuit     The 
lists  of  sheriffs  show  a  considerable  change  of  officials  in  the 
year  following  the  assize,  with  the  marked  result  of  throwing 
the  sheriffdom  more  entirely  into  the  hands  of  the  court. 

The  years  11 76  and  1177  were  occupied  with  constant  coun-  Councils  of 
cils,  in  which  all  sorts  of  business  were  transacted  :  the  disputes  "77.*^ 
between  the  two  archbbhops  furnished  occupation  for  more 
than  one' ;  the  marriage  of  the  king's  daughter  with  the  king 
of  Sicily  was  considered  in  another' ;  in  a  great  council   at 
Winchester,  on  Michaelmas-day,  11 76,  the  king  took  all  the 
castles  of  the  kingdom  into  his  hands,  not  even  sparing  those 
of  the   faithful  Kichard  de   Lucy^;  and   in  a  conrt  held  at 
Westminster,  November  1 2 ',  he  received  the  ambassadors  of 
both  emperors,  and  several  minor  princes.     In  1 177,  as  in  1 176, 
Northampton  was  the  place  chosen  for  the  January  council  ^ ; 
in  a  court  held  in  February  at  Winchester,  the  king  directed  Inquest  into 
a  new  inquest  into  the  conduct  of  the  royal  bailiffs,  and  issued 
summonses  for  a  general  feudal  levy  ^ ;  at  the  beginning  of  Lent 

1  The  names  of  the  jadges  are  given  in  the  Chronicle  of  Benedict^ 
i.  107,  108. 

'  There  was  a  council  of  dergy,  March  14,  at  Westminster  to  meet  the 
Roman  legate;  there  the  two  archbishops  quarrelled;  on  the  15th  of 
August  a  council  of  bishopH,  earls,  and  barons  met  to  settle  the  strife ; 
Bened.  i.  11  a,  118. 

*  On  the  arrival  of  the  Sicilian  ambassadors  Henry  called  t<^ther  the 
archbishops,  bisltops,  earls,  and  tapietUtores  of  the  kii^^om  on  t£e  a5th  of 
May ;  the  subject  was  discussed  and  *  habito  traotatu  oommuni'  the  proposal 
was  accepted.     B.  Diceto,  c.  590;  Bened.  i.  116. 

*  Bened.  i.  1 24 ;  B.  Diceto,  c.  594. 

*  B.  Diceto,  c.  595. 

*  '  Magnum  celebravit  concilium  cum  episc^pis,  comitibus  et  baronibus 
suis.'  Bened.  i.  133. 

^  The  sheriflb  were  to  report  at  the  Blaster  Exchequer :  *  Praeterea  ibidem 
per  consilia  familiarium  suorum  mandavit  omnibus  comitibus  et  baronibus 
et  militibus  regni  qui  de  eo  in  capite  tenebant,  quod  omni  oocasione  remota 
essent  bene  parati  equis  et  armis  apud  Londonias  in  octavis  clausi  Pascha^ 
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Spaniih       a  great  assembly  was  held  in  London,  in  which  Henry  arbitrated 

1 177.  between  the  kings  ot  Gastille  and  Navarre  with  the  advice  of 

his  court  ^ ;  in  May  the  king  held  a  council  at  Gkddington  to 
treat '  of  the  peace  and  stability  of  the  realm/  and  another  at 
Oxford  to  witness  the  nomination  of  John  as  king  of  Ireland, 
and  the  partition  of  that  country  among  the  barons  who  had 

Feudal  levy  joined  in  the  adventure  of  the  conquest '.     The  next  month  at 

TOdiS^to  Winchester  all  the  tenants-in>chief  were  called  together  to  hear 
'*'^*  the  king's  purpose  of  going  to  Normandy,  and  to  prepare  to 
accompany  him*.  A  great  expedition  was  contemplated,  but 
the  necessity  for  war  was  averted  for  the  time,  and  the  forces 
returned  home,  spared  from  the  danger  of  affording  a  precedent 
for  foreign  service  in  time  to  come.  But  although  the  army 
was  not  needed  in  Normandy  the  king^s  presence  was  indis- 

Hen^  pensable,  and  in  August  he  left  England  for  a  year;  during 
which  the  country  enjoyed  profound  quiet.   , 

He  returaa  He  returned  in  the  following  July,  and,  as  usual,  signalised 
his  presence  by  some  energetic  reforms.  This  time  his  zeal 
took  the  shape  of  an  attack  on  the  Curia  Regis.  He  had  heard 
that  the  measures  of  the  justices  had  been  oppressive,  that 
their  number  was  far  too  great :  eighteen  judges  are  said  by 
the  chronicler  to  have  been  acting  at  once  ;  possibly  the  eighteen 

Hiflohangee  who  had  STone  on  circuit  in  11 76.     Without  actually  dismissing 

in  the  Curia  i-..         1        1  1.-,.  .11  /»  i.i» 

Regis.  these,  the  kmg,  by  the  advice  of  his  council,  chose  five  of  his 

own  immediate  servants,  two  clerks  and  three  laymen,  before 
whom  he  ordered  all  the  complaints  of  his  people  to  be  brought, 

seonturi  enm  hide  in  NomiAiiniain  et  moratnri  secum  per  nnum  annum  in 
partiboB  tranamarinis  ad  custamenttun  eurum.'    Bened.  i.  138. 

^  'Mandavit  archiepiscopis,  episcopis,  comitibus  et  baronibns  totius 
Angliae  quod  essent  ad  eum  apud  Lundonias  Dominica  proxima  poet  caput 
jejuni! ;  habiturus  enim  erat  iilorum  conailia  de  quodain  ludido  fiM:iendo 
inter  duos  reges  Hispaniae/  Bened.  i.  139.  *Venerunt  tot  abbates,  tot 
decani,  tot  archidiaooni  quot  sub  numero  non  oadebant.  Yenerunt  etiam 
iliuc  oomites  et  barones  regni  quorum  non  est  numerus/  Ibid.  145. 
'  ArohiepiscopuB  Cantuariensis  et  episcopi  Angliae  qui  aderant  et  oomites 
et  barones  regni  •  .  .  adjudicaverunt.'  Ibid.  151. 

'  Bened.  L  160,  162. 

*  '  Venerunt  etiam  illuc  ad  eum  coroites  et  barones  et  milites  regni  sui 
per  summonitionem  suam.  .  . .  Congregatis  itaque  omnibus  in  urbe  Win- 
timiae  rex  per  consilium  eorum  transfretationem  suam  distulit.'  Bened. 
L  178.  The  king  himself  sailed  August  17;  Bened.  i.  190;  and  returned 
July  15,  1178;  ibid.  307. 
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reserving  the  harder  cases  for  his  own  hearing  as  before,  to  J^*^™?g®' 

be  decided  with  the  council  of  the  wise  ^     In  this  measure  is  Bench,  wid 

Jurifldictioii 
traced  the  foundation  of  the  Court  of  King  s  Bench  as  a  separate  ^^^^ 

committee  of  the  Curia  Eegis;  whilst  the  power  of  hearing 
appeals,  as  now  reserved  to  the  Ising,  marks  an  important  step 
in  the  development  of  the  judicial  system  out  of  which  the 
equitable  and  appellate  jurisdictions  sprang.  The  immediate 
effect  of  this  measure  is  uncertain,  for  the  two  following  years 
produced  greater  changes,  both  personal  and  official. 

Soon  after  Easter,   1179,  Richard  ^^  Ixlgj,  who  had  !>«©»  B^hMdAj^ 
chief  justiciar  for  twenty-five  years,  and  who  had  been  faithful  in  1179. 
to  the  king  and  just  to  the  people  during  the  whole  time,  re- 
signed his  office,  and  retired  to  the  monastery  of  Lesnes,  which 
he  had  founded  ^     Henry  took  advantage  of  the  event  to  re- NewdiTiaon 
model  the  provincial  administration  :  in  a  great  council  held  at  button  of ' 
Windsor,  setting  aside  the  arrangement  of  six  circuits  so  lately  work, 
devised,   he   divided  England  into  four   districts,  East,  West, 
Midland,  and  North.  To  each  of  these  five  judges  were  assigned, 
one  bishop,  one  or  two  chaplains  or  clerks,  and  three  or  four 
laymen.     The  northern  circuit  had  no  biBhop,  but  six  judges, 
one  of  whom  was  Banulf  Glanvill.     Of  the  whole  body  only 
eight  had  been   before   employed   in  a  judicial   capacity,  and 
most  of  the  new  justices  are  traceable  as  succeeding  in  process 
of  time   to  sheriffdoms  and  other  high   offices'.      The  report 
of  the  commission  was   made  to   the  king  in   August,  but 
the  accounts  appear  in  the  roll  of  1180.      Ralph   de  Diceto 
explains  the  measure  as  an  attempt  on  the  king's  part  to  use 
the  bishops  of  Winchester,  Norwich,  and  Ely  as  checks  on  the  Thfw 
lay  officials,  or  at  least  so  to  blend  lay  and  clerical  influences  in  «mOTg\be 
the  arrangement  as  to  secure  equitable  treatment  for  the  liti-  •'"***•• 
gants  ^     The  expedient  seems  scarcely  to  have  been  successful : 
it  was  not  repeated;   Ranulf  Olanvill,  the  great  lawyer,  was 
almost  immediately  after  appointed  to  the  place  which  Richard 

>  Bened.  i.  207.    See  below,  p.  6oi. 

*  Bened.  i.  238.  '  Tano  rex  congregatis  episoopiB  et  oomitibos  et  pro- 
ceribos  regni .  . .  communi  eomm  oonulio,  oorftm  rege  filio  suo  diriflit  in 
quAtuor  partes  Angliam.'  Ibid. 

*  Bened.  i  338,  339.  «  B.  Dioeto,  00.  605,  606. 
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g»uif         de  Lucy  had  held ',  and  under  his  administration  the  king's  long 
jusMdar,      and  varied  experiments  came  to  an  end.    It  is  probable  tiiat,  in 
faithful  discharge  of  duty,  and  an  inyentive  or  adaptative  genius 
for  legal  proceedings,  he  came  up  to  his  master's  ideal  of  a  good 
judge. 
J*g2JJ^      146.  The  remaining  years   of  Henry  fiimish  little  that  is 
of  constitutional  importance.     He  paid  during  the  time  four 
long  visits  '  to  England,  and  on  each  occasion  left  the  impress 
NewooiDaee  of  his  presence.     In  11 80  he  ordered  a  new  coinage,  the  second 
coinage  of  the  reign ;  for  the  promise  made  at  the  treaty  of 
Anise  of      Wallingford  had  been  redeemed  in   1158'.     In  1181  he  issued 
1 181.  the  Assize  of  Arms,  by  which  he  directed  the  whole  of  the  free- 

men of  the  country  to  provide  themselves  with  armour  ac- 
cording to  their  means,  and  the  inquiry  by  oath  of  l^al  juries 
to  determine  the  liability  of  each^  The   same  year  he  made 

*  Hoveden,  ii.  315. 

*  The  dates  are' as  follows : — In  April,  1 180,  the  king  went  to  Normandy; 
he  returned  July  37,  1181,  He  left  affain  March  3,  1182  ;  returning 
June  10,  1184.  He  left  again  April  16,  11 85,  and  returned  April  27, 
1 186.  Leaving  next  February  17,  1187,  he  returned  January  30,  1188. 
His  final  departure  from  England  took  place  July  10,  1188,  and  he  died 
July  6,  1 189. 

*  See  above,  p.  334.  The  offences  of  the  coiners  had  called  forth  some 
very  severe  measures  on  the  part  of  Henxy  I,  who  by  his  charter  had 
promised  to  secure  the  purity  of  the  coinage.  WiUiam  of  Malmesbury 
(Hist.  Nov.  ii.  §  34)  mentions  the  depreciation  of  the  coin  as  an  act  of 
Stephen,  and  the  private  coinage  of  the  barons  was  one  of  the  points  noted 
by  William  of  Newburgh  at  the  same  period  (above,  p.  328).  Henry  had 
very  early  taken  measures  to  restore  the  coin  to  its  due  weight,  and  had 
ordered  a  common  coinage  for  the  whole  country  to  be  struck,  which  alone 
was  to  be  taken  at  the  Exchequer;  Dialogus  i.  c.  3.  In  the  Pipe  Boll 
of  the  second  year  of  the  reign  are  some  notices  of  the  punishment  of 
fraudulent  moneyers;  but  the  first  mention  of  the  *commutatio  monetae' 
is  in  1158.  The  new  coinage  of  11 80  was  received  by  the  people  with 
suspicion  (W.  Newb.  iii.  c.  5);  but  the  severe  measures  against  the 
moneyers  were  again  necessary.  An  assize  was  issued  by  which  the 
payment  of  the  old  coin  was  declared  unlawful  after  Martinmas,  and  the 
new  coinage,  struck  under  the  management  of  Philip  Aymar,  a  native  of 
Touraine,  was  thus  forced  into  droulation.  Unluckily  Philip  was  found 
conniving  at  the  frauds  of  the  moneyers  ;  the  minor  offenders  were 
punished,  but  he  was  pardoned,  and  escaped  to  France.  Ralph  Niger 
lays  the  blame  on  the  king  and  the  archbishop  of  Canterbury :  *  Being 
himself  corrupted  by  Archbishop  Richard,  he  suffered  the  coin  to  be 
corrupted,  and  nevertheless  hanged  the  corrupters  of  it ;'  Balph  Niger  (ed. 
Anstruther),  p.  168.  Of.  R.  Diceto,  c.  611 ;  Gervase,  c.  1457;  Madox, 
Hist.  Exch.  189  sq.;  Benedict,  ii.  pref.  pp.  ci-civ. 

*  Benedict,  i.  278  sq.;  Hoveden,  ii.  261 ;  Select  Carters,  pp.  146-149. 
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his  son  Qeoffirey  chancellor.     In    1184  he  promulgated   ^®p^5^*^ 

Assize  of  Woodstock,  a  code  of  forest  ordinances,  which  were  1184. 

very  stringent,  hut  somewhat  less  inhuman  than  the  customs  of 

his  grandfather^.     In  xi86  he  filled  up  the  vacant  churches, 

ohjecting  in  a  significant  way  to  the  election  of  the  officers  of 

his  court  to  the  hishoprics,  and  thus  delaying  the  promotion 

of  Richard  the  Treasurer,  Godfrey  de  Lucy,  Herbert  the  Poor, 

and  other  rising  men  ^     The  same  year  he  assembled  an  army  Scutate  of 
j»  .  Galloway  in 

for  an  expedition  to  Qalloway,  but  at  Carlisle  he  received  the  "86. 

homage  of  the  rebellious  lords,  and  returned  home,  taking  a 

scutage  of  his  barons  '.     In  1 188,  after  the  shock  of  the  capture  Saladin 

of  Jerusalem,  he  obtained   from  a  great  national   council  at  1188. 

Geddington^  a  promise  of  a  tithe  to  be  contributed  towards 

the  Crusade,  for  the  assessment  and  collection  of  which   his 

fieivourite  plan  of  inquest  by  jury  was  again  employed.     But 

although  these  acts  have  an  importance  of  their  own,  the  real 

interest  of  this  period  of  Henry's  life  lies  outside  of  England, 

*  Benedict,  i.  333,  324;  Hoveden,  ii.  243;  Select  Charters,  pp.  149-153. 
'  Benedict,  i.  346 :  '  Rex  . . .  election!  de  illis  fiustae  consentire  noluit, 

reapondens  illos  satiB  divitea  ease,  et  se  de  caetero  nunquam  daturom 
epiacopatum  alicni  pro  amore,  vel  consanguinitate,  vel  oonffllio,  vel  prece, 
vel  pretio,  sed  iUu  quos  elegerit  sibi  Dominns.' 

*  Benedict,  i.  348 ;  Madox,  Hist.  Exch.  p.  441. 

*  *  Cbnvocatis  arcbiepiacopo  et  epiacopis  et  comitibus  et  baronibus  regni.' 
Benedict  ii.  33.  The  ordinance  is  in  Benedict,  ii.  30;  Hoveden,  ii.  335; 
Select  Charters,  pp.  152,  153.  The  councils  of  the  later  years  which  have 
not  been  mentioned  in  the  above  notes,  were  as  follows : — 

In  1 1 84  Ranvlf  Glanvill  held  a  council  to  deliberate  on  the  pope's 
demand  of  an  aid  from  the  clergy;  Bened.  i.  311.  The  king  returned 
to  England  on  the  loth  of  June,  and  held  a  council  with  the  bishops  and 
monks,  at  Reading,  Aug.  5 ;  at  Windsor,  Oct.  33 ;  and  at  London,  Deo.  7 ; 
R.  Dioeto,  c.  619. 

In  1185  the  king  held  a  council  of  bishops,  abbots,  earls,  and  barons 
on  the  17th  of  March,  at  Clerkenwell,  to  discuss  a  crusade ;  Bened.  i.  336 ; 
R.  Diceto,  c.  626.  At  the  Easter  court  he  knighted  John,  and  gave 
the  county  of  Huntingdon  to  the  king  of  Soots.  On  April  16  he  went 
abroad. 

In  1186,  having  returned  April  37,  he  met  the  bishops  and  clersy  at 
Eynsham,  May  35 ;  the  council,  which  was  held  for  the  election  of  bishops, 
sat  for  eight  dajrs;  R.  Diceto,  631  :  and  a  similar  assembly  was  held  at 
Marlborough,  Sept.  14.  At  Christmas,  at  Guildford,  a  very  solemn  court 
was  held,  and  the  grand-serjeanties  usual  at  the  coronations  were  per- 
formed ;  Bened.  ii.  3. 

In  1187,  on  Feb.  17,  the  king  went  abroad  ;  he  returned  Jan.  30,  1188. 

In  1 188,  on  Feb.  11,  he  held  the  council  at  Geddington;  on  the  loth  of 
July  he  went  abroad,  and  never  returned. 
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wkrin        in  his  contest  with  bis  disobedient  sons  and  King  Pbilip  of 
France.     During  tbese   struggles  tbe  Englisb  baronage,   as   a 
rule,  was  faithful :  but  had  the  great  earls  eyen  wished  to 
renew  their  pretensions,  they  were  too  tightly  bound  by  the 
amor«the    ^^7^  policy  of  precaution  or  by  personal  gratitude.     Hugh 
e^**-  Bigod  had  closed  his  uneasy  career  in  1 177  :  the* earl  of  Chester 

had  been  restored  to  the  royal  favour  and  made  usefol  in 
Ireland  the  same  year;  he  died  in  1181  :  the  earl  of  Leicester 
had  recovered  his  estates,  with  the  exception  of  the  castles, 
in  1 177,  and  continued  faithful;  although,  when  the  young 
king  rebelled  in  1183,  it  was  thought  necessary  to  imprison 
him  as  well  as  his  wife  \  to  keep  them  out  of  mischief :  and 
the  same  precaution  was  taken  with  respect  to  the  earl  of 
Qlouceeter  and  others  :  Roger  Mowbray  went  on  a  crusade  in 
1 186. 
Bebellion  of  There  is  no  trace  of  any  sympathy  felt  in  England  for  the 
tons  mii83. revolt  of  the  king's  sons  in  1183  ;  and  if  there  had  been  any 
such  feeling,  the  short  duration  of  the  struggle,  which  closed 
at  the  death  of  the  young  king  in  June,  would  have  prevented 
its  manifestation :  but  the  war  was  really  confined  to  the 
Poictevin  provinces.  The  rebellious  son,  on  whom  much  empty 
sentiment  has  been  wasted,  was  a  showy  and  ambitious  man, 
possessed  of  popular  accomplishments,  and  professing  sympathy 
with  the  baronial  party  which  his  father  was  constantly  em- 
Chanujter  of  ployed  in  repressing  ^  He  had  some  gifts  that  his  father 
Hemx^*^  wanted,  or  did  not  take  the  pains  to  exhibit;  and  either  by 
these,  or  as  a  result  of  his  father's  unpopularity,  won  from 
the  annalists  of  the  time  the  character  of  a  popular  favourite. 
His  conduct  however  was  that  of  an  unprincipled,  ungrate- 
ful son,   a   faithless  brother,   and    a  contemptible   politician ; 

^  Bened.  i.  294.  Tbe  importaoce  of  the  countess,  who  is  almost  always 
mentioned  as  present  where  her  bushand  was,  is  worth  notice.  She  was 
Petronilla,  the  heiress  of  the  family  of  GrantmesniL  The  earl's  mother  was 
daughter  of  Ralph  Quader,  by  the  daughter  of  William  Fitz-Osbem :  he 
and  his  wife  thus  represented  three  &milies  which  attributed  their  downfall 
to  the  policy  of  the  Conqueror  and  his  sons. 

'  This  appears  espedally  in  Aquitaine,  where  he  was  regarded  as  a 
martyr,  and  where  it  was  said  that  miracles  were  wrought  at  his  tomb. 
See  the  extracts  from  the  sermon  of  Thomas  Agnellus,  in  Hoveden,  ii. 
pref.  p.  Ivii. 
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he  was  in  fiact  a  puppet  in  the  hands  of  his  father-in-law,  of 
his  mother,  or  of  the  feudal  party  in  England,  Normandy, 
and  Aquitaine. 

The  contest  with   Richard,  which   occupied  the  last  7^^  8*^®,!^^  ^^ 
of  the  king's  life  was  watched  by  the  English  with  even  less  JiJJJ?*,!^® 
anxiety ;  for  they  had  little  fear  of  the  issue,  and  knew  very  troubles, 
little  about  Richard.     The  sudden,  profound,  and  fatal  discomfi- 
ture of  the  king  took  the  nation,  as  it  took  the  whote  western 
world,  by  surprise^. 

The  internal  administration  of  these  years  was  regular  and  i^J?[|*"** 
peaceful.  Year  after  year  the  judicial  and  financial  officers  progrew. 
make  their  circuits  and  produce  their  accounts  :  both  judicial 
and  financial  receipts  accumulate ;  and  the  gross  income  of 
the  last  years  of  the  reign  reached  the  sum  of  £48,000*.  Banulf 
Glanvill  also  during  this  time  drew  up  or  superintended  the 
composition  of  the  lAber  de  Legibus  Angliae,  on  which  our 
knowledge  of  the  Curia  Regis  in  its  earliest  form  depends : 
to  a  somewhat  earlier  period  belongs  the  Dialogus  de  Seacccmo 
of  Richc£rd  Fitz-Neal',  and  the  recension  of  the  English  laws 
which  also  is  ascribed  to  Glanvill  ^  It  is  possible  that  all 
three  works"  were  drawn  up  at  the  king's  command,  to  put 
on  record  the  methods  of  proceeding  which  had  depended  too 
much  hitherto  on  oral  and  hereditary  tradition. 

Henry  died  on   the  6th  of  July,  11 8  9,  having  to  the  last  Henry's 
week  of  his  life  refused  to  allow  to  Richard  the  recognition 
of  the  barons  as  his  successor,  and  possibly,  in  his  irritable  and 
exhausted  condition,  nursing  some  idea  of  disposing  of  his  king- 
dom, as  the  Conqueror  had  done,  in  favour  of  his  younger  son  *. 

*  Hoveden,  ii.  pref.  pp.  lix-lxxii. 

'  Pipe  Roll  of  the  ist  of  Richard  I,  i.  e.  the  year  ending  at  Michaelmas, 
1 1 89;  a  month  after  Richard's  coronation. 

*  It  was  begun  in  1176,  but  contains  notices  of  events  as  late  as  1 178. 

*  Hoveden,  ii.  a  1 8  sq. 

*  The  Dialogus  is  dedicated  to  the  king :  *  Rex  illustris,  mundanorum 
prinoipum  mazime.'    Praef. :  Select  Charters,  p.  161. 

*  The  story  of  Giraldus  (De  Inst.  Pr.  lib.  iii.  c.  a),  that  he  intended  to 
annul  his  marriage  with  leaner  and  exclude  all  her  children  from  the 
succession,  is  no  doubt  a  fabrication  :  the  same  writer  attributes  to  Arch- 
bishop Geoftcej  the  thought  of  surviving  his  brothen,  and  putting  in  a 
claim  to  the  throne  notwithstanding  his  illegitimacy.  (V.  Galfridi,  Ang. 
Sac.  ii.  383.) 
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The  discovery  of  John's  treachery  rendered    this  of  course 

impossible,  and  that  discovery  broke  his  heart. 

HenS'ii^^'      147.  The    examination   of  the  administrative    measures   of 

»*«».  Henry  in   the  order  of  their  adoption,  is  necessary  to  enable 

us  to  realise  at  once  the  development  of  his  policy,  and  the 

condition  of  affairs  which  compelled  it.     Nor,  although  in  the 

investigation  much  detail  is  needed  which  at  first  sight  seems 

irrelevant  to  the  later  or  to  the  more  essential  history  of  the 

Constitution,  is  the  minute  inquiry  to  be  set  aside  as  superfluous. 

Henry  II  was,  it  is  true,  far  more  than  an  inventor  of  legal 

forms  or  of  the   machinery  of  taxation.     He  was  one  of  the 

greatest  politicians  of  his  time ;  a  man  of  such  wide  influence, 

great  estates,  and  numerous  connexions,  that  the  whole  of  the 

foreign  relations  of  England  during  the  middle  ages  may  be 

traced  directly  and  distinctly  to  the  results  of  his  alliances  and 

Hisgre^   his  dimities.     He  was  regarded  by  the  Emperor  Frederick, 

Continent,    by  the  kings  of  Spain  and  Sicily,  by  the  rising  republics  of 

Lombardy,  by  the  half-savage  dynasts  of  Norway,  and  by  the 

fainting  realm  of  Palestine  as  a  friend  and  a  patron  to  be  secured 

at  any  cost.     He  refused  the  crowns  of  Jerusalem  and  Sicily ; 

he  refi^^  to  recognise  the  antipope  at  a  moment^  when  the 

whole  influence  of  the  papacy  was  being  employed  to  embarrass 

and  distress  him.     His  career  is  full  of  romantic  episodes,  and 

of  really  great  physical  exploits. 

He  is  Yet  the  consent  of  the  historians  of  the  time  makes  him, 

tingufshed    first  and  foremost,  a  legislator  and  administrator.     Balph  Niger, 

fator  andad-  Ihs enemy  \  tells  how  year  after  year  he  wore  out  men's  patience 
ministrator. 

'  'Kacttis  antem  regnam  Anglornm  servos,  spurios,  caligatos,  cubili, 
mensae,  regno  praefecit  et  ex  iis  quaestores,  praetoreR,  proconsules,  tri- 
bunos,  mumcipes,  forestiirios  super  provindas  constituit:  illustres  igno- 
miniis  oneratos,  sed  caeteris  rebus  vacuos,  patrimoniis  omnino  privavit 
vel  Bubdole  portionibus  detractis  decrustando  sensim  adnihilayit.  Ex 
cubiculariis  et  aulae  nugatoribus  episcopos,  abbates,  &ctos  auotoritate 
propria  ad  officium  apparitorum  revocavit.  et  quern  praesulem  crearat  a 
praeside,  in  praesidatum  recreavit  ex  praesule. . . .  Null!  intra  metas  forestae 
habitanti  in  lucis  propriis  aut  virgas  coUigendi,  aut  sylvestria  et  invia  in 
agriculturam  agendi,  potestatem  concessit  sine  forestariis.  Legem  quoqn« 
de  forestis  inauditam  dedit,  qua  delicti  alieni  immunes  perpetuo  molc- 
tabuntur.  .  .  .  lUustribus  uxores  ducere,  filias  nuptui  dare,  praeter  regis 
conscientiam  inhibuit  et  transgressores  tanquam  reos  laesae  majestada* 
punivit.    Haeredes  omnium  quos  avns  suus  extulerat  et  qui  ei  ia  subigendi^ 
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with  his  annual  assizes ;  how  he  set  up  an  upstart  nobility  ; 
how  he  abolished  the  ancient  laws,  set  aside  charters,  overthrew 
municipalities,  thirsted  for  gold,  overwhelmed  all  society  with 
his  scutages,  his  recognitions,  and  such  like.  Ralph  de  Diceto 
explains  how  necessary  a  constant  adaptation  and  readjustment 
of  means  was  to  secure  in  any  degree  the  pure  administration 
of  justice,  and  lauds  the  promptness  with  which  he  discarded 
unsatisfactory  measures  to  make  way  for  new  experiments^. 
William  of  Newburgh  "  and  Peter  of  Blois '  praise  him  for  the 

ADglia  constanter  adsistebant,  cognatos  qaoque  saos  quasi  aspidee  ezosos 
habuit.  .  .  .  Nullo  qoaeetu  satiatus,  abolitis  le^bus  antiquis,  siDgnlis  annis 
novas  leges  quas  assisas  vocavit  edidii.  Danegeldum  avitum  innovavit. . .  • 
Comiptus  a  Ricardo  archiepiscopo  monetam  oomimpi  permisit,  oormptores 
tandem  sospendto  deoedere  eompdlens.  Avibus  coeli,  piscibos  fluminum, 
bestiis  terrae  immanitatem  dedit  et  sata  paiipenim  loca  pascoae  fecit. 
Causam  fidei  laeeae  et  advocationis  ecclesianim  in  curia  deddi  constituit. 
Tributarius  exteris,  in  domesticos  praedo,  scutagiis,  recognitionibus  et 
variis  angariarum  alluvionibus  fere  onmes  depressit.  Omne  jus  poll  jure 
fori  demutavit.  Scripta  autbentica  omnium  enervavit,  libertatibus  omnium 
insidians,  quad  e  specub^  soloteous  egit  innoxiorum  municipia.  I>^ia8 
miserae  conditionis,  oorruptas  et  oppressas,  copulans  darissimis,  haeredes 
omnes  mecbanicos  creavit. .  .  .  Haereditates  retinuit  aut  vendidit.  ...  In 
causis  differendis  cavillantisaimas  ut  saepe  jus  venderet.*  B.  Niger  (ed. 
Anstruther),  pp.  167-169. 

^  '  Rex  pater  Anglonmi  bis  plurimum  quaerens  prodesse  qui  minimum 
possunt .  .  .  de  comma ni  salute  magis  et  magis  soUicitus  .  . .  intentissimus 
ad  justitiam  singulis  exbibendum  . . .  animum  a  pr(^>08ito  non  immutans 
circa  personas  mutabiles  immutabilem  semper  saepe  mutavit  sententiam.' 
R.  Die.  c.  605  ;  Select  Charters,  p.  1 25. 

'  *  Fuit  enim  in  illo  regni  fitstigio  tuendae  et  fovendae  pads  pubUcae 
studioeissimus,  in  portando  gladium  ad  vindictam  malefaotorum.  . .  Nullum 
grave  regno  Anglorum  vel  terris  suis  transmarinis  onus  unquam  impoeuit 
. . .  tributum  more  aliorum  prindpum  . . .  ecdeeiis  . . .  nunquam  indizit.' 
W.  Newb.  lib.  iiL  0.  36.  See  too  John  of  Salisbury,  Pblycrat.  lib.  vi. 
0.  18. 

'  'Non  enim  sicut  alii  reges  in  palatio  suo  jaoet,  sed  per  provindas 
.  currens  explorat  facta  omnium,  illos  potissimum  judicans  quos  oon^tituit 
judices  aliorum.  Nemo  est  ai^tior  in  consiliis,  in  doquio  torrentior.  . .  • 
Quoties  enim  potest  a  curis  et  soUioitudinibas  respirare,  secreta  se  occupat 
iectione  aut  in  cuneo  dericorum  aliquem  modum  quaestionis  laborat 
evolvere. . . .  Apud  dominum  regem  Anglorum  quotidiana  ejus  schola  est, 
litteratissimorum  oonversatio  jugiB  et  discussio  quaestionum. . . .  Rex  noster 
padficus,  victoriosus  in  bellis,  ^oriosus  in  pace,  super  omnia  hujus  mundi 
dedderabilia  zelatur  et  procurat  paoem  popnli  sui.  .  .  .  Nullos  roansuetior 
est  afflictis,  nullus  afibbUior  pauperibus,  nullus  iinportabilior  est  superbis ; 
quadam  enim  divinitatis  imagine  semper  studuit  opprimere  Cuitaoeos,  op- 
preesos  erigere  et  adversus  superbiae  tumorem  continuas  perseoutiones  et 
exitialee  molestias  susdtare. . .  .*  Pet.  Bles.  Epp.  (ed.  Busaeus),  ep.  66. 
Giralduff  Cambrensis,  like  Ralph  Niger,  takes  the  opposite  view :  '  Fuerat 
enim  et  ab  initio  et  usque  ad  finem  nobilitatis  oppressor^  jus  et  injuriam. 
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very  measures  that  Ralph  Niger  condemns  j  his  exactions  were 
far  less  than  those  of  his  successors ;  he  was  most  careful  of  the 
public  peace ;  he  bore  the  sword  for  the  punishment  of  evil- 
doers, but  to  the  peace  of  the  good ;  he  conserved  the  rights 
and  liberties  of  the  churches ;  he  never  imposed  anj  heavy 
tax  on  either  England  or  his  continental  estates,  or  grieved  the 
Church  with  undue  exactions  :  his  legal  activity  was  especially 
meritorious  after  the  storm  of  anarchy  which  preceded.  In 
every  description  of  his  character  the  same  features  recur, 
whether  as  matters  of  laudation  or  of  abuse. 

The  question  already  asked  recurs,  How  many  of  the  in- 
novating expedients  of  his  policy  were  his  own  9  Some  parts 
of  it  bear  a  startling  resemblance  to  the  legislation  of  the  Frank 
emperors,  his  institution  of  scutage,  his  assize  of  arms,  his  inquest 
of  sheriffs,  the  whole  machinery  of  the  jury  which  he  developed 
and  adapted  to  so  many  different  sorts  of  business, — almost  all 
that  is  distinctive  of  his  genius  is  formed  upon  Karolingian 
models,  the  very  existance  of  which  within  the  circle  of  his 
studies  or  of  his  experience  we  are  at  a  loss  to  account  for. 
It  is  probable  that  international  studies  in  the  universities  had 
attained  already  an  important  place;  that  the  revised  study 
of  the  Roman  law  ^  had  invited  men  to  the  more  comprehensive 

fasque  nefasque  pro  commodo  pensans*  (De  Inst.  Pr.  ii.  o.  3);  *acer  in 
indomitos,  clemens  in  snbactos,  dums  in  domesticos,  efi^sus  in  extraneos ; 
larguB  in  publico,  parens  in  privato. .  .  .  Auctor  pacis  diligentissimus  et 
observator .  .  .  humilitatis  amator  et  superbiae  calcator  .  .  .  zelo  justitiae 
Bed  non  ex  scientia  regni  sacerdotiiqae  jura  conjungens  vel  confondens 
potius.  .  .'  (Ibid.  c.  29.) 

^  '  Magiflter  Yacanus  gente  Longobardus,  vir  honestus  et  juris  peritus, 
cum  leges  Romanas  anno  ab  Incamatione  Domini  11 49  in  Anglia  dis- 
cipuloa  doceret,  et  multi  tam  divites  quam  pauperes  ed  eum  discendi 
oonfluerent,  suggestione  pauperum  de  Codice  et  Digesta  excerptos  novem 
libros  composuit  qui  suffidant  ad  omnes  legum  lites  quae  in  scholis  fre- 
quentari  solent  decidendas,  si  quis  eos  perfecte  noverit.*  R.  de  Monte, 
▲J).  1 149.  '  Tunc  leges  et  oausidici  in  Angliam  primo  vocati  sunt  quorum 
primus  erat  magister  Vacarius.  Hie  in  Oxenfordia  legem  docuit ; '  G^r- 
▼aae,  c.  1665.  He  was  silenced  by  Stephen :  *  Rex  quidam  Angliae 
Stephanus  allatis  legibus  Italiae  in  Angliam  publico  edicto  prohibuit ; ' 
Roger  Bacon,  OpuB  Blinus  (cited  by  Selden  m  his  notes  on  Fortescne, 
p.  39).  *  Tempore  regis  Stepbani  a  regno  jussae  sunt  leges  Romanae  quae 
m  Britanniam  domus  venerabilis  patris  Theobaldi  Britanniarum  primatia 
asciverat;  ue  quis  etiam  libros  retineret  edicto  regio  prohibitum  est  et 
Vacario  nostro  indictum  silenttum;'  John  Salisb.  Polycr.  viii.  c  as. 
Glanvill's  pre£M;e  to  his  book  on  the  laws  10  adapted  from  the  Institotev 
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examiDation  of  neighbouring  jurisprudence.  But  whilst  the  JO"""*^ 
Roman  law  met  with  a  cold  reception  in  England,  and  whilst  in  England, 
the  minutiae  of  feudal  legislation  as  it  was  then  growing  up 
gdined  admission  only  at  a  later  period,  and  were  under  Henry 
repressed  rather  than  encouraged,  we  here  and  there  come  across 
glimpses  of  the  imperial  system  which  had  died  out  on  the  soil 
from  which  it  sprang.  The  illustration  of  this  phaenomenon 
will  come  in  its  own  place. 

148.  Eichard  had  no  opposition  to  fear  in  any  of  his  father's  ^9??J^^ 
dominions,  and  he  was  already  in  possession  of  his  mother's 
inheritance ;  but  he  had  to  make  terms  with  Philip  his  late  ally, 
who  from  the  moment  of  his  succession  saw  in  him  only  his 
father's  son  and  his  own  hereditary  enemy.  In  England  the 
public  peace  was  maintained  by  the  queen,  who,  acting  in  con- 
junction with  the  justiciar,  put  forth  a  proclamation  in  her 
own  name  directing  the  release  of  prisoners  and  claiming  the 
allegiance  of  the  whole  nation  for  her  sgn\  The  archbishop 
who  had  been  in  France  at  the  time  of  Henry's  death,  was 
sent  home  to  prepare  for  the  coronation.      As  soon  as  Richard  He  is  in- 

vested  as 
had  concluded  his  treaty  with  Philip,  and  received  investiture  duke,  and 

as  duke  of  Normandy,  he  crossed  over  to  England.     From  his  England. 

first  arrival  it  was  clear  that  his  mind  was  set  upon  the  Crusade, 

and  his  whole  policy  directed  to  providing  funds  and  making 

the  necessary  arrangements  for  the  kingdom  during  his  own 

absence.     He   began  by  seizing  his  fiather's  treasures,  which 

amounted  to  a  fabulous  sum*;  he  called  Ranulf  Glanvill  to  aoiAnriU 

strict  account,  and  imprisoned  him  until  he  had  paid  a  heavy 

ransom '  and  resigned  the  justiciarship ;  he  disposed  in  marriage 

of  Justinian;  many  extracts  from  the  civil  and  canon  law  are  found  in 
the  so-called  Leges  Henrici  Primi ;  and  before  the  end  of  the  reign  of 
Henry  II  the  pr<^edure  of  the  Boman  civil  law  had  become  well  known  by 
the  English  canonists,  although  its  influence  was  not  allowed  much  to 
aflfect  the  oommon  law  of  the  kingdom.  See  the  case  of  the  monks  of 
Canterbury,  drawn  up  by  a  dvitian,  in  Epistolae  Cantuarienses,  pp. 
520  sq. 

»  Bened.  u.  74,  75. 

'  More  than  nine  hundred  thousand  pounds,  Bened.  ii.  77 ;  more  than 
one  hundred  thousand  marks,  Hoveden,  iii.  8  :  the  former  estimate  seems 
much  too  high  and  the  latter  too  low. 

'  R.  Devizes,  p.  7.  According  to  this  writer,  Olanvill  paid  a  ransom  of 
£15,000. 
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of  most  of  the  royal  wards,  and  in  a  magnificent  progress 
through  the  west  of  England  wiled  away  the  three  weeks 
which  interyened  between  his  landing  and  the  coronation. 
The  latter  event  took  place  on  the  3rd  of  September,  in  such 
splendour  and  minute  formality  as  to  form  a  precedent  for  all 
subsequent  ceremonies  of  the  sort.  But  although  every  detail 
of  tbe  ancient  rifce  was  preserved  and  amplified, — the  crowning 
and  anointing,  the  solemn  oath  of  the  king  and  the  consequent 
homage  and  fealty  of  bishops  and  barons,— Whilst  the  form  of 
election,  although  not  specially  mentioned  by  the  historians,  was 
no  doubt  performed ;  no  charter  of  liberties  was  issued,  as  had 
been  done  at  the  last  three  coronations.  Kichard  was  frankly 
accepted  by  the  people  as  well  as  by  the  barons  as  his  father's 
heir ;  nor  was  there  during  the  whole  of  his  reign  any  attempt 
made  by  any  one  in  the  kingdom,  except  John,  to  overthrow, 
either  in  name  or  in  substance,  his  royal  authority.  After  the 
coronation  he  continued  his  royal  progress,  visiting  the  most 
fiamous  English  sanctuaries.  On  the  i6th  of  September  he 
brought  together  a  great  council  at  Pipewell  in  Northampton- 
shire \  where  he  gave  away  the  vacant  bishoprics,  appointed  a 
new  ministry,  and  raised  a  large  sum  of  money  by  ihe  sale  of 
charters  of  confirmation.  Shortly  after  he  changed  the  sheri& 
in  almost  every  county  '.  The  acquisition  of  treasure  seems  to 
have  been  the  .chief  object  of  these  meisures ;  for  although  the 
offices  were  transferred  to  different  holders,  the  same  persons 
remauied  in  authority.  Bichard  had  no  desire  to  disgrace  his 
fjBkther's  friends,  and  had  very  few  of  his  own  to  supply  their 
places.  He  stayed  two  months  longer  in  the  country,  and  after 
selling  to  the  Scotb  their  freedom  from  the  obligation  which  his 
father  had  extorted,  left  for  Palestine  on  the  nth  of  December. 
Kichard  was  not  tX  this  petiod  of  his  life  an  accomplished 
politicicm.  He  had  two  distinct  objects  to  provide  for  before 
he  went — the  maintenance  of  the  administration  of  the  kingdom 
in  faithful  hands,  and  the  securing  of  his  brother  John  in  his 


»  Bened.  ii.  85. 

*  R.  Devizes,  p.  8 ;  Bened.  ii.  90. 
nation  of  Glanvill  at  this  point. 


The  latter  historian  places  the  resig- 
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reluctant  allegiance.     The  means  he  took  for  these  ends  were 
inadequate.     John   was  indulged   with   a  considerable  gift  ofHisprovi- 
revenue  and  authority  :  besides  the  great  Gloucester  inheritance  jSi. ' 
which  he  received  with  his  wife,  he  was  put  in  possession  of  so 
many  counties  and  royal  honours  as  seriously  to  impoverish  the 
crown*,   while  the   only  restraint  imposed   on  him  was  the 
retention  of  some  of  his  castles  in  the  hands  of  the  govern- 
ment, and  ah  oath  by  which  he  undertook  to  absent  himself  for 
three  years  from  England.     From  this  oath  John  was  released 
before  Kichard  left  France ;  but  his  ambition  was  further  tanta- 
lised by  the  recognition  of  Arthur  of  Brittany  as  heir  to  Richard. 
The  king  seems  to  have  trusted  mainly  to  his  mother's  influence 
to  keep  his  brother  out  of  mischief.     The  other  object  was  to  be 
provided  for  by  the  choice  of  ministers.     A  chancellor  the  king  The  new 
had  already  found  in  William  Longchamp,  a  clerk  of  Norman  ™*'"'  ^' 
extraction,  who  had  been  in  the  service  of  his  brother  Geoffrey, 
and  whom  he  promoted  at  Pipewell  to  the  see  of  Ely.     The 
justiciarship  was  bestowed  on  William  Mandeville,  earl  of  Essex  WiUiam 
and  count  of  Aumdle,  who  had  been  unswervingly  faithful  to 
Henry ;  a  share  of  the  power,  probably  the  administration  of 
the  northern  counties,  being  reserved  for  Hugh  de  Puiset,  the 
aged  bishop  of  DurhauL     The  arrangement  however  was  broken 
up  by  the  death  of  the  earl  soon  after  his  appointment,  and 
England    was   left   nominally    in   charge   of   Bishop    Hugh  \  Hugh  de 
although  the  chancellor  and  several  of  the  justices  were  asso- 
ciated with  him  as  colleagues.     The  bishop  of  Durham  had  paid 
heavily  for  his  honours;  he  had  bought  the  justiciarship  and 
the  earldom  of  Northumberland';  the  chancellor  too  had  paid 
for  the  chancery  £  3,000  \  although  he  was  the  king's  most 

^  He  had  the  county  of  Mortain  in  Normandy,  the  honour  of  the  earldom 
of  Gloucester,  the  castles  and  honours  of  Marlborough,  Lancaster,  Ludgers- 
hall,  the  Peak,  and  Bolsover ;  the  town  and  honour  of  Nottingham,  and 
the  honours  of  Wallingford  and  TickhiU  without  the  castles ;  the  counties 
of  Derby,  Devon,  Dorset,  Somerset,  and  Cornwall.    See  Hoveden,  iii.  pref. 

p.  XXV. 

*  Bened.  ii.  101. 

*  He  gave  2,000  marks  for  the  county;  and  for  the  justiciarship  a  large 
sum  which  is  described  in  Benedict  (ii.  91)  as  1,000  marks;  but  Richard 
of  Devizes  fixes  the  whole  sum  wrung  firom  him  at  £10,000 ;  p.  8. 

*  Reginald  the  Lombard  had  bidden  £4,000.    R.  Devizes,  p.  9. 
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trusted  friend.  Scarcely  however  had  Eichard  left  England 
when  the  two  hishops  quarrelled  at  the  Exchequer.  Both  had 
recourse  to  the  king  in  Normandy,  and  in  March  a  new  appoint- 
ment was  made ;  William  Longchamp  became  chief  justiciar, 
and  to  Bishop  Hugh  the  jurisdiction  of  the  north  was  again 
entrusted  ^  But  on  the  return  of  the  latter  to  England  he  was 
arrested  by  his  colleague,  no  doubt  under  the  king^s  orders,  and 
kept  in  forced  retirement  as  long  as  the  power  of  the  chancellor 
was  maintained  \ 

149.  Longchamp  was  now  both  justiciar  and  chancellor:  in 
the  June  following  he  was  made  papal  legate  ^,  and,  as  the  arch- 
bishop of  Canterbury  had  gone  on  crusade,  whilst  GeofiBrey  of 
York,  the  king's  half-brother,  was  unconsecrated  and  in  disgrace, 
he  was  supreme  in  both  Church  and  State.  He  took  full  advan- 
tage of  his  opportunities,  lived  in  pomp  and  luxury,  obtained 
great  wardships  and  rich  marriages  for  his  relations,  sold  judicial 
sentences,  exacted  money  by  every  possible  title  from  every 
possible  payer,  and  offended  both  the  baronage  and  his  own 
colleagues  in  the  government.  But  he  was  faithful  to  his 
master ;  and  his  public  policy,  as  distinct  from  his  personal  be- 
haviour, was  intelligent  and  energetic.  His  rule  kept  the  king- 
dom in  peace  so  long  as  Eleanor,  whether  in  France  or  in 
England,  was  able  to  keep  John  in  order.  On  her  departure 
to  Italy,  whither  she  had  to  convey  Bichard's  betrothed  wife, 
John  took  the  opportunity  of  overthrowing  his  brother's  minis- 
ter and  securing  to  himself  a  prospect  of  constitutional  succession 
to  the  defeat  of  the  pretensions  of  Arthur. 

In  the  spring  of  1191  Longchamp  was  attempting  to  get 
into  the  king's  hands  some  of  the  castles^  whose  owners  or 
governors  he  suspected  of  treason :  one  of  these,  Qerard  Cam- 


'  Bened.  li.  106. 

'  Bened.  ii.  109, 1 10 ;  B.  Diceto,  c  655.  The  king  gave  him  full  powers 
by  letter  dated  at  Bayonne,  June  6 :  *  Mandamus  vobls  et  praecipimua 
quod  siout  de  nobis  consnlitis  et  sicut  yos  ipsos  et  omnia  vestra  di^gitis, 
sitis  omnino  intendentes  dilecto  et  fideli  cancellario  nostro  Elyensi  episcopo 
super  omnibus  quae  ad  nos  speotant,  et  pro  ipso  faciatis  sicut  pro  nobismet 
ipsis  fiftceretis,  de  omnibus  quae  vobis  ex  parte  nostra  dixerit.' 

»  B.  Diceto,  0.  655. 

*  Gloucester  (R.  Deyiasee,  p.  13),  Wigmore  (ibid.  p.  50). 
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ville,  the  sheriff  of  lincolnBhire,  was  a  friend  of  John,  who  took 
up  arms  in  his  favour.     Twice  during  the  summer  war  seemed  Ciyilww 
imminent ;  but  as  Eichard  had  already  been  informed  of  the 
unpopularity  of  his  representative,  and  as  the  barons  and  prelates 
cared  little  for  either  John  or  Longchamp,  the  actual  use  of 
force  was  avoided,  and  means  were  taken,  by  arbitration,  of  pre- 
serving the  balance  of  power  between  the  two^     Before  the 
second  occasion  however  presented  itself,  the  king^s  envoy,  Walter 
of  Goutances,  archbishop  of  Bouen,  had  arrived  from  Messina 
with  mysterious  instructions,  to  act  on  the  king^s  part  as  cir- 
cumstances should  dictate.     He  took  a  share  in  the  second  truce  Truoeat 
which  was  concluded  at  Winchester  in  July,  and  which  placed  jvSyngu 
the  principal  royal  castles  in  the  hands  of  safe  men,  bishops  and 
barons,  who  were  aU  inclined  to  support  Richard's  authority, 
although  they  differed  as  to  the  policy  of  securing  John's  suc- 
cession.    In   September  however  a  new   difficulty  arose:   the 
archbishop  of  York  returned  from   Tours,  where  he  had  been 
consecrated,  alleging  that  he  as  well  as  John  had  been  released 
from  his  oath  to   stay  away  from   England.     Immediately  on  ^JJ^.^J 
landing  he  was  arrested  by  Longchamp's  order,  and  treated  with  Geoffrey, 
unnecessary  ignominy.     He  at  once  appealed  to  John,  who  on 
this  occasion  found  the  sympathy  of  the  barons  and  bishops  on 
his  side.    The  chancellor,  speedily  discovering  his  error,  disavowed 
the  action  of  his  servants  and  released  Geoffrey,  but  he  had 
given  his  enemies  their  opportunity.     A  council  of  the  barons '  ^^J^J^JJl^ 
was  called  at  London,  and  John  laid  the  case  before  them :  a 
conference  was  proposed  near  Windsor,  but  the  chancellor  fiedled 
to  present   himself      Excommunicated    by  the  bishops    and 
deserted  by  his  colleagues,  he  hastened  to  London  and  shut  him- 
self up  in  the  Tower.     John,  who  was  now  triumphant,  brought  Long^amp 
together  a  great  council  at  S.  Paul's  \  and  there,  before  the  Oct.  8. 
barons,  bishops,  and  citizens  of  London,  accused  Longchamp. 

1  On  the  sequence  of  these  events  see  Hoveden,  liL  pref.  pp.  Iviii.  sq. 
The  first  truce  was  arranged  April  35,  TI91,  at  Winchester,  before  the 
archbishop  of  Boaen  arrived ;  the  seoond,  in  which  he  took  part,  on  the 
28th  of  July. 

'  Bened.  ii  aia. 

'  *  Fere  omnes  episcopi  et  comites  et  barones  Angliae,  et  dves  Lund  niae 
cum  iliis.'    Bened.  iL  213. 
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TJj®  Arch-     Then  the  archbishop  of  Rouen  produced  a  commission  signed 
ci»r*°th      ^y  Richard  at  Messina  in  the  preceding  February,  appointing 
justidMBhip.  him  supreme  justiciar,  with  William  Marshall,  Qeoflfrey  Fitz- 
Peter,  Hugh  Bardulf,  and  William  Briwer^  as  coadjutors  ^.     The 
nomination  was  welcomed  with   delight ;   the  archbishop    bad 
been  vice-chancellor  to  Henry  II,  and  was  known  to  be  an 
honest  man  of  business,  with  no  ambition  to  be  a  statesman. 
John  was  hailed  as  8umm\i8  rector  totitis  regni,  but  he  saw  him- 
self deprived  of  the  fruit  of  his  victory  over  the  chancellor,  and 
Flight  of      acquiesced  for  a  time  with  a  good  grace.     Longchamp,  after  a 
protest  somewhat  more  dignified  than  was  to  be  expected,  sur- 
rendered his  castles,  and  was  allowed  to  escape  to  the  Continent, 
where  he  excommunicated  his  enemies  and  intrigued  for  bis 
return.     He  contrived  to  purchase  the  consent  of  John   and 
Eleanor,  but  was  repelled  by  the  firm  attitude  of  the  baronage ', 
who  were  alike  disinclined  to  submit  to  his  dictation  and  to 
Return  of     afford  John  a  new  opportunity.     Eleanor  soon  after  returned 
Peb!°i%'a.     "to  England,  and,  although  constantly  harassed  by  the  underhand 
conduct  of  Philip  and  by  the  treachery  of  John,  she  contrived  to 
maintain  the  peace  of  the  kingdom  until  the  news  of  Richard's 
capture  reached  her  in  February  1193. 
Constitu-  The  deposition  of  Lougchamp,  although  it  scarcely  merits  the 

portanoe  of  constitutional  importance  which  is  sometimes  given  to  it,  has  a 
certain  significance.  It  shows  the  hold  which  legal  system  had 
on  the  barons ;  irregular  as  was  the  proceeding  of  John,  and 
inexplicable  as  was  the  policy  of  the  archbishop  of  Rouen,  the 
assembly  at  S.  Paul's  acted  as  a  council  of  the  kingdom,  heard 
the  charges  brought  against  the  minister,  and  defined  the  terms 
of  his  submission ;  debated  on  and  determined  in  favour  of  the 
archbishop's  nomination.  Their  action  was  in  substance  uncon- 
stitutional ;  there  was  as  yet  neither  law  nor  custom  that  gave 
them  a  voice  in  the  appointment  or  deposition  of  the  justiciar, 
nor  could  they  even  assemble  constitutionally  without  a  sum- 
mons, which  the  existing  justiciar  would  never  have  issued. 

1  Bened.  il  213;  Hoveden,  iii.  pref.  p.  bri.  p.  96 ;  R.  Diceto,  c.  659 ; 
GiP.  Camb.  V.  Galfr.  Ar-gr-  Sao.  ii.  396. 
'  Bened.  ii  239,  357;  K.  Devizes,  p.  57. 
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Yet  they  acted  on  that  critical  principle  which  more  than  once 
.  in  our  later  history  has  been  called  into  play,  where  con- 
stitutional safeguards  have  proved  insufficient  to  secure  the 
national  welfare  ;  and  the  result  justified  their  boldness :  they 
acted  as  if  in  substance,  though  not  in  strict  form,  they  repre- 
sented the  nation  itself. 

150.  The    government  of   Walter   of   Coutances    subsisted,  The  Arch- 
,  _       ,     bishop  of 

although  with  some  difficulty,  during  the  rebellion  of  John  m  Rouen  justi- 

,,.  ^^1  .•Jt_»»    ciar,  1191-93. 

II 93  and  the  rigorous  measures  taken  for  the  raising  the  kmgs 
ransom, — being  sustained  by  the  presence  of  Eleanor,  the  adhe- 
sion of  the  barons,  and  the  general  good-will  of  the  nation. 
The  ransom,  as  one  of  the  three  ordinary  feudal  aids,  scarcely  5*"f?™  <*' 
required  from  the  national  council  more  than  a  formal  recog- 
nition of  liability ;  but  the  amount  was  too  great  to  be  raised 
by  a  mere  scutage  on  knights*  fees.  The  sum  required  was 
£100,000;  double  the  whole  revenue  of  the  crown*.  The 
national  assent  was  taken  for  granted ;  and  the  justiciars  pro- 
pounded a  somewhat  complicated  scheme  :  an  aid  was  taken  on  Meana  taken 

.  .  .  •  'o**  rawing 

the  principle  of  scutage,  twenty  shillings  on  the  knight's  fee ;  it  was  the  money. 

supplemented  by  a  tallage,  hidage,  and  carucage,  which  brought 

under  contribution  the  rest  of  the  land  of  the  country :  the  wool 

of  the  Gilbertines  and  Cistercians  was  also  demanded,  and  the 

treasures  of  the  churches,  their  plate  and  jewels :  but  the  heaviest 

impost  was  the  exaction  of  one-fourth  of  revenue  or  goods  from 

every  person  in  the  realm,  a  most  important  and  dangerous 

precedent,  although  justified  qn  this  occasion  by  the  greatness  of 

the  necessity.     The  result  proved  inadequate,  although  sufficient 

^  A  meeting  was  held  at  Oxford  on  the  a  8th  of  Febniary,  1193; 
meflsengers  were  sent  in  April  from  the  king  to  all  archbibhops«  bishops, 
abbots,  earls,  barons,  clerks,  and  freeholders,  asking  for  an  aid,  but  not 
specifying  the  amoimt  required.  The  same  month  the  king  wrote  to  his 
mother  and  the  justices,  saying  that  the  sum  required  was  70,000  marks ; 
thereupon  the  queen  and  justices,  by  a  public  edict,  ordered  the  payment 
of  a  fourth  of  moveables,  a  scutage  of  aot.  on  the  knight^s  fee,  and  the  seizure 
of  the  wool  of  the  Cistercians  and  the  treasures  of  the  churches.  The 
sum  ultimately  fixed  was  150,000  marks.  Hoveden,  iii.  208-317.  See 
Hoveden,  iv.  pref.  pp.  Ixxxii-lxxxv ;  W.  Newb.  iv.  c.  38.  Ealph  de  Diceto 
says  that  the  arrangement  for  raising  the  money '  statutum  est  oonununi  ' 
assensu/  c.  670;  but  this  does  not  necessarily  imply  any  deliberation  in 
the  national  council,  nor  is  there  any  distinct  proof  that  such  an  assembly 
was  held.    But  the  cbroniolet  are  not  reiy  full  on  the  subject. 
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Hubert        money  was  raised  to  secure  the  release  of  the  king.     But  before 
jiuti^.      this  was  done  the  archbishop  of  Rouen  resigned  the  justiciar- 
ship,  being  succeeded  by  Hubert  Walter,  archbishop  of  Canter- 
bury, at  Christmas  1 193  *. 
Previous  Hubert  Walter  was  an  old  servant  of  the  court,  the  nephew 

career  of  ^ 

Hubert  and  pupil  of  Banulf  Glanvill,  and  a  constant  attendant  on 
Henry  IL  Bichard  had  at  the  beginning  of  his  reign  given 
him  the  bishopric  of  Salisbury,  and  had  taken  him  with  him  to 
Palestine,  where  he  exhibited  the  due  admixture  of  religious 
zeal,  charity,  and  prowess  that  befitted  the  prelate  on  pilgrimage. 
He  had  acted  as  chaplain,  as  captain,  as  treasurer,  and  as 
ambassador.  On  the  failure  of  the  crusade  Hubert  had  led  back 
the  English  army,  had  visited  his  master  in  captivity,  and  had  been 
sent  home  by  him  to  raise  the  ransom,  and  to  be  made  arch- 
bishop. He  had  proved  his  right  to  Richard's  confidence  by 
the  energy  he  had  shown  in  the  cause ;  and  his  appointment  as 

His  ^^^  justiciar  was  almost  immediately  followed  by  a  complete  victory 

Feb.  1 194-  over  John,  whose  rebellion  on  the  news  of  Richard's  release  he 
quelled  by  the  prompt  use  of  spiritual  as  well  as  temporal  arms : 
in  one  week  he  obtained  fix)m  the  clergy  a  sentence  of  excom- 
munication and  from  the  assembled  barons  a  declaration  of  out- 
lawry against  him,  and  he  was  engaged  in  the  reduction  of  the 
castles  when  Bichard  landed. 

^^^*  j^.       Richard's  second  visit  bore  a  strong  resemblance  to  his  first. 

1^  figl^**  ^t  was  occupied  mainly  with  attempts  to  raise  still  more  money ; 
an  object  easily  made  consistent  with  a  show  of  judicial  severity 

Gro^  f     *^^  *  politic  caution  against  the  treachery  of  John.    After 

Notting.  the  surrender  of  the  last  of  John's  castles,  a  great  court  and 
council  was  held  at  Nottingham,  attended  by  the  queen  mother, 
both  the  archbishops,  and  several  bishops  and  earls  ^  The 
business  lasted  four  days,  from  the  30th  of  March  to  the  2nd 
of  April.  On  the  first  day  Richard  removed  the  sheriff  of 
Lincolnshire  and  Yorkshire,  and  put  up  the  offices  for  sale. 
Yorkshire  fell  to  Archbishop  Geoffirey,  whose  bid  of  an  imme- 
diate payment  of  3,000  marks  and   100  marks  of  increment 

*  R.  Diceto,  c  671. 

'  Hoveden,  iii  240  sq. ;  Select  Charters,  pp.  345  8q. 
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was  accepted  in  preference  to  the  lower  offer  of  the  chancellor,  Sale  of 
who   proposed   1,500   marks  for  Yorkshire,  Lincolnshire,  and 
Northamptonshire,  witii  an  annual  increment  of   100  marks 
from  each.     On  the  second  day  the  kinir  demanded  from  his  J?^&n^ 

J  ^  hiB  friends 

court  a  sentence  of  outlawry  against  his  brother  John,  and  oentenoed. 

Hugh  of  Nunant  bishop  of  Coventry,  who  had  been  his  chief 

adviser.     The  court  determined  that  they  should  be  summoned ; 

and  in  case  of  their  non-appearance  within  forty  days,  John  was 

to  be  banished,  and  Hugh  to  be  tried  as  a  bishop  by  the  bishops, 

and  as  a  sheriff  by  the  lay  judges.     The  third  day,  the  ist  of  Financial 

nieftsufes* 
April,  was  devoted  to  finance  :  Bichard  asked  for  a  carucage, — 

two  shillings  on  each  carucate  of  land, — a  third  part  of  the  service 

of  the  knights,  and  the  woof  of  the  Cistercians.     For  the  latter 

item  he  accepted  a  pecuniary  fine.     On  the  last  day  of  the  Aocuntion 

council  he  devoted  himself  to  hearing  the   complaints  made  bishop 

against  his  brother  Qeofirey  the  archbishop  of  York,  and  to  the  Gemd 

trial  of  Gerard  Camville.     The  archbishop  refused  to  answer, 

and  Oerard,  after  summarily  denying  the  charges  laid  against 

him,  gaye  security  for  a  trial  by  battle.     The  king  before  the 

assembly  broke  up  announced  his  intention  of  being  crowned  at 

Winchester  on  the  Sunday  after  Easter.     The  political  meaning 

of  the  several  measures  taken  on  this  occasion  is  probably  this : 

Richard  recognised  distinctly  the  fidelity  of  the  chancellor,  and 

thought  it  necessary  to  displace  all  the  officers  who  had  shown 

any  sympathy  with  John.     But  he  was  not  prepared  to  continue 

to  Longchamp  the  confidence  which  he  by  his  imprudence  had 

so  dangerously  abused.     The  sheriflfe,  as  we  learn   from  the  Bemovalof 
,  ,    ,        the  sheriflb. 

Rolls \  were  nearly  all  displaced;   and  in  particular  William 

Briwere,  Hugh  Bardulf,  Geoflrey  Fitz-Peter,  William  Marshall, 

Gilbert  Pipard,  and  others  who  had  taken  a  prominent  part  in 

the  removal  of  Longchamp,  were  transferred  to  other  counties, 

as  if  the  king,  although  he  could  not  dispense  with  their  services, 

wished  to  show  his  disapproval  of  their  conduct  in  the  matter. 

Richard  however  was  never  vindictive,  and  would  condone  any 

injury  for  a  substantial  fine. 

^  Thirtieth  Report  of  the  Deputy-Keeper  of  the  Becords. 
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RichiMpd'8         "HJH  second  coronation  was  understood  to  have  an  important 

second  .... 

coronation,  significance.  He  had  by  his  captivity  in  Grermany,  if  not,  aa 
was  alleged,  by  a  formal  surrender  of  the  kingdom  of  England 
to  the  emperor  to  be  received  again  as  a  fief,  impaired  or  com- 
promised his  dignity  as  a  crowned  king^  The  Winchester 
coronation  was  not  intended  to  be  a  reconsecration,  but  a 
solemn  assertion  that  the  royal  dignity  had  undergone  no 
diminution.  The  ceremony  of  anointing  was  not  repeated,  nor 
was  the  imposition  of  the  crown  a  part  of  the  public  rite. 
Eichard  went  in  procession  from  his  chamber  to  the  cathedral, 
and  there  received  the  archbishop's  blessing  ^  The  occasion 
resembles  the  crown-wearing  festivals  of  the  Norman  kings,  and 
was  a  revival  of  the  custom  which  had  not  been  observed  since 
Henry  II  wore  his  crown  at  Worcester  in  1.158.  The  few 
remaining  days  of  the  king's  dtay  in  England  were  occupied 
in  arranging  the  quarrel  of  the  chancellor  with  Archbishop 
Negotiations  Greoffrey,  and  in  negotiation  with  the  king  of  Scots.  Hugh  de 
King  of  Puiset  surrendered  the  county  of  Northumberland,  and  William 
the  Lion  offered  the  king  15,000  marks  for  the  succeseaon. 
Richard  would  have  accepted  the  bid,  but  would  not  surrender 
the  castles,  and  this  disgraceful  negotiation  fell  to  the  ground^. 
Richard  On  the  1 2th  of  May  the  king  sailed  for  Normandy,  where  he 
land,  and  la  was  almost  immediately  reconciled  with  John,  and  soon  after 
with  John,  restored  to  him  the  county  of  Mortain,  the  earldom  of  Gloucester, 
and  the  honour  of  Eye,  giving  him  a  pension  of  eight  thousand 
pounds  Angevin  in  lieu  of  his  other  estates  and  dignities  ^.  No 
more  is  heard  from  this  time  of  Arthur  s  rights  as  heir  to  the 
crown ;  the  immediate  danger  of  Richard's  death  was  over,  and 
it  was  by  no  means  unlikely  that  he  might  have  children.  For 
the  remainder  of  the  reign,  those  persons  whose  rivalry  con- 
stitutes the  interest  of  the  early  years  fall  into  insignificance ; 
Richard  himself  and  his  chancellor  leave  the  kingdom  to  return 
no  more ;  Hugh  de  Puiset  dies  shortly  after ;  the  archbishop 


*  See  the  next  chapter  of  this  work,  p.  561. 

*  See  R.  Coggeahale,  p.  138;  GervaBe,  1586,  1587.    Hoveden,  iii.  347. 
»  Ibid.  349.  *  Ibid.  a86. 
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of  Bouen  returns  to  his  province ;  John  intrigues  in  secret ;  and  TemporBiy 
Archbishop  Geoffrey,  whose  calamities   fill  the  annals  of  the 
time,  scarcely  comes  as  yet  within  the  ken  of  constitutional 
history. 

The  kingdom  was  practically  for  the  remainder  of  the  reign  Adminiatm- 
under  the  rule  of  Hubert  Walter,  who  became  papal  legate  in  Hubert 
1 195,  and  acted  as  justiciar  until  11 98.     The  period,  as  might 
be  expected  from  the  character  and  training  of  the  minister,    ,     . 
was  devoted  mainly  to  the  expansion  and  modification  of  the 
plans  by  which  Henry  II  had  extended  at  once  the  profits  and 
the  operations  of  justice.     The  constant  appeals  of  Bichard  for 
money  gave  the  archbishop  constant  opportunities  of  developing 
the  machinery  by  which  money  could  be  procured,  with  as  little 
o{^ression  and  as  much  benefit  to  the  State  as  were  compatible 
with  the  incessant  demand  K     Immediately  after  the  king's  de-  The  iter  of 
parture  a  visitation  by  the  justices  was  held  in  September  1194,  '*^' 
under  a  commission  of  the  most  extensive  character.     By  the  Articles  of 

the  Iter 

articles  of  this  *  iter*'  the  constitution  of  the  grand  jury  of  the 
county  is  defined ;  four  knights  are  to  be  chosen  in  the  county 
court,  these  are  to  select  on  oath  two  knights  from  each  hundred, 
and  these  two,  also  on  oath,  are  to  add  by  co-optation  ten  more 
for  the  jury  of  the  hundred ;  a  long  list  of  pleas  of  the  Crown  and 
other  agenda  of  the  judges  is  furnished,  which  is  comprehensive 
enough  to  cover  all  occasions  of  quarrel  and  complaint  since  the 
beginning  of  the  reign.  The  sheriffs  are  forbidden  to  act  as 
justices  in  their  own  shires.  The  election  of  officers  to  keep  the 
pleas  of  the  Crown,  which  is  ordered  by  another  article,  is  the 
origin  of  the  office  of  coroner,  another  limitation  of  the  im- 
portance of  the  sheriffs.  The  justices  are  empowered  to  hear 
recognitions  by  great  assize,  where  lands  are  concerned  up  to 
the  amount  of  five  pounds  of  annual  value :  the  Jews  and  their 

'  Ralph  of  Coggeshale  SAys  of  him :  '  Crudelia  edicta  in  quantum  potuit 
repressit  et  delenivit.  afflictorum  miseratus  calamitatem  et  exactoriam 
detestans  servitutem ;'  p.  163. 

•  Hoveden,  iii.  362-367;  Select  Charters,  pp.  350-355  ;  Gervaae,  c.  1588, 
1590.  Gervaae  gives  an  account  of  the  session  of  these  jmtitiarii  erranU$ 
at  Canterbury:  they  were  Oger  Fitz-Oger,  Geoffrey  of  Sundridge,  and 
Hugh  of  Dudington ;  Henry  of  Comhell  was  the  sheriff.  They  tried  pleas 
under  the  Assize  of  Clarendon. 
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persecutors,  the  dead  crusaders,  the  friends,  debts  and  malversa- 
^t^  *"*  *^^°^  ®^  ^^^^  are  to  be  brought  into  account.     Inquiry  is  to 
inoSS**'     ^®  made  into  the  king's  feudal  claims,  wards,  escheats,  ferms, 
and  churches :  and  the  financial  work  of  the  judges  is  to  be 
completed  by  the  exaction  of  a  tallage  ft*om  all  cities,  boroughs, 
and  demesnes  of  the  king.     It  was  further   intended   that  a 
general  inquest  into  the  conduct  and  receipts  of  the  sheriffs, 
■    such  as  had  taken  place  in  1 170,  should  form  part  of  the  busi- 
ness, but  the  archbishop,  thinking  the  work  of  the  judges  suffi- 
cient already,  cancelled  for  the  time  that  article  of  the  commis- 
oftSS*ito^  sion.     This  visitation,  which  comprehends  almost  all  the  points 
of  administrative  importance  which  mark  the  preceding  reign, 
constitutes  a  stage  in   the  development  of  the  principles  of 
election  and  representation.     The  choice  of  the  coroner,  and 
the  form  prescribed  for  the  election  of  the  grand  jury,  whether 
this  act  originated  them  or  merely  marked  their  growth,  are 
phaenomena  of  no  small  significance. 
Oppressive        Whilst  this  measure  was  in  contemplation  Eichard  was  busily 
Richard.      employed  in  his  French  provinces  in  forcing  his  baili£&  and 
other  officers  to  account  for  their  receipts  and  to  redeem  their 
His  new       offices.     Amongst  other  oppressive  acts  he  took  the  seal  from 
his  unscrupulous  but  faithful  chancellor,  and,  having  ordered 
a  new  one  to  be  made,  proclaimed  the  nullity  of  all  charters 

Licences  for  which   had   been  sealed  with  the   old  one^.     He  also  issued 
tourna- 
ments,        licences  for  the  holding  of  tournaments,  which  were  expected 

to  bring  in  a  considerable  revenue.     One  act  of  justice  was 

however  done;   the  chalices  of  the  churches  which  had  sur- 


^  Hoveden,  iii.  367 ;  R.  Coggeshale,  p.  i6a.  Richard's  first  seal  was 
lost  when  the  vioe>chancellor  was  drowned  between  Rhodes  and  Cyprus 
in  1 190 ;  but  it  was  recovered  with  his  dead  body.  The  seal  that  was  now 
broken  must  have  been  the  one  which  the  chancellor  had  used  during  the 
king's  absence.  Richard  however,  when  he  was  at  Messina,  had  allowed 
his  seal  to  be  set  to  various  grants  for  which  he  took  money,  but  which  he 
never  intended  to  confirm.  Therefore  probably  he  found  it  convenient 
now  to  have  a  new  seal  in  lieu  of  both  the  former  ones,  although  he  threw 
the  blame  of  the  transactions  annulled  upon  the  chancellor.  The  im- 
portance of  the  seal  is  already  very  great.  Archbishop  Geofi^y  was 
credibly  accused  of  sealing  writs  with  the  seal  of  Henry  II  after  the 
king's  death. 
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rendered  their  plate  for  the  royal  ransom  were  replaced  by  the 
king's  special  command  ^. 

The  following  year  was  one  of  peace  and  consequent  activity.  Proceedings 
The  tallage  of  11 94  was  followed  by  a  scutage  in  1195,  leyied  yean  195. 
on  those  tenants-in-chief  who  had  not  accompanied  the  king  to 
Normandy.   This  is  the  second  scutage  of  the  reign ;  the  first  was 
taken  in  the  king's  first  year  on  the  pretence  of  an  expedition 
to  Wales'.     The  justiciar,  immediately  on  the  reception  of  his  Hubert  at 
legatine  commission,  in  June,  proceeded  to  York,  where  he  held  j«»|tgar  and 
a  great  court  of  the  most  ample  description  for  four  days.     On  June  la-is. 
the  first  he  directed  his  servants  to  hear  pleas  of  the  Crown  and 
assizes,  whilst  he  himself  and  his  officials  held  a  spiritual  court 
and  heard  pleas  of  Christianity;    on  the  second  he  acted  as 
legate  and  visited  S.  Mary'*e  abbey ;  on  the  third  and  fourth  he 
held  a  provincial  council,  which  passed  fifteen  important  eccle- 
siastical  canons'.     One  document  of  interest  was  issued  the  The  oath  of 
same  year ;   a  proclamation  of  an  oath  of  the  peace,  which  was 
to  be  taken  by  all  persons  above  the  age  of  fifteen.    They  swore, 
according  to  the  old  law  of  Canute,  not  to  be  thieves  or  robbers, 
or  receivers  of  such,  and  to  fulfil  their  duty  of  pursuing  the  thief 
m^en  the  hue  and  cry  is  raised  \     The  enforcement  of  the  edict 
was  committed  to  knights  assigned  for  the  purpose;  this  is 
probably  the  origin  of  the  office  of  conservator  of  the  peace,  out 
of  which,  in  the  reign  of  Edward  III,  the  existing  functions  of 
the  justices  of  the  peace  were  developed ;   and  the  record  thus 
forms  an  interesting  link  of  connexion  between  the  Anglo- 
Saxon  jurisprudence  and  modem  usage. 

The  steady  judicial  and  financial  pressure  had  its  usual  effect,  Effect  of 
The  archbishop  was  unable  to  satisfy  the  king,  and  he  offended  exactions, 
the  people.     He  had  constant  difficulties  with  his  subordinates, 
and  the  Church,  which  should  have  been  his  especial  care,  was 

*  Hovedeiu  iii.  190. 

'  Madoz,  Hist.  £xch.  p.  444.  The  t»x  raised  on  the  knigfht's  fee  for 
the  king's  ransom  was  called  an  aid,  and  not  a  scntage :  a  proof  that  the 
latter  term  was  now  beooming  restricted  to  the  payment  made  in  com- 
mutation of  service. 

*  Hoveden,  iii.  293-298;  Genrase,  1589;  W.  Newb.  ▼.  c.  la. 

*  Bee  the  Laws  of  Canute,  ii  ai ;  HoFeden,  iii.  399;  Select  Charters, 
pp«  ^55>  35^/  And  p.  206,  above. 
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Intended      disturbed  by  quarrels  which  he  liad  not  time  to  attend   to. 
intoS3e        Early  in  1196,  Richard,  impatient  at  the  delay  of  the  inquiry 
ft^stn^ed^'   which  he  had  directed  in  1 194  to  be  made  into  the  receipts  of 
the  royal  officers,  sent  over  two  of  his  confidential  servants, 
Philip  of  Poictiers  the  bishop-elect  of  Durham,  and  the  abbot  of 
Caen,  to  conduct  the  investigation  ^.     The  purpose  was  defeated 
by  the  death  of  the  abbot,  but  the  archbishop  seems  to  have 
Hubert.       regarded  the  mission  as  a  sign  of  the  king's  distrust.    He  offered 
resign.         to  resign  the  justiciarship  \  and  with  some  difficulty  prevailed  on 
the  king  to  accept  the  offer:  but  before  the  resignation  was 
completed  he  saw  reason  to  withdraw  it,  and,  having  represented 
to  the  king  the  enormous  sums  which  had  been  raised  during 
his  administration,  continued  two  years  longer  in  office  ^   Almost 
at  the  same  moment  the  discontent  ielt  by  the  poorer  citizens 
of  London  at  the  way  in  which  the  taxes  were  collected  broke 
S5>f.of        into  open  revolt.     William  Fitz-Osbert,  who  was  an  old  cru- 
Fitz-Osbert.  sader  and  apparently  a  hot-headed  politician,  took  the  lead  in 
the  rising.     The    poorer  citizens  complained  that  the  whole 
burden  fell  upon  them :  the  tallages  were  collected  by  poll,  *  per 
capita  ;*  William  insisted  that  they  should  be  assessed  in  pro- 
portion to  the  property  of  the  payers.     Unfortunately  for  the 
citizens,  their  leader  by  his  violence  brought  down  upon  him 
the  vengeance  of  the  archbishop,  and  having  fallen  a  victim  in 
the  strife,  was  regarded  by  the  one  party  as  a  felon  and  by  the 
other  as  a  martyr '.     We  do  not  learn  that  the  Londoners  re- 
ceived any  benefit  from  ^'^  outbreak.     The  monks  of  Canter- 
bury however,  who  hated  the  archbishop,  took  advantage  of  the 
fact  that  the  blood  of  the  rioter  had  been  shed  at  the  command 
of  the  justiciar  in  their  peculiar  church  of  S.  Mary  le  Bow,  and 

*  Hoveden,  iv.  5 ;  W.  Newb.  v.  c.  19. 

*  Hoveden,  iv.  12,  13. 

*  Hoveden,  iv.  5  ;  R.  Diceto,  c.  691 ;  W.  Newb.  v.  c.  20 ;  Gervase,  c. 
1 59 1.  Hoveden,  unless  he  is  speaking  ironically,  applauds  the  conduct  of 
William  Fitz-Osbcrt :  Balph  de  Dioeto,  the  dean  of  S.  Paul's,  who  was 
an  eye-witness,  speaks  of  him  as  a  mere  demagogue.  WUliam  of  New- 
burgh  gives  a  long  account  of  the  events,  and  treats  him  judicially.  He 
was  a  disreputable  man  who,  having  failed  to  obtain  the  king's  consent  to 
a  piece  of  private  spite,  made  political  capital  out  of  a  real  grievance  of 
the  people.  The  whole  stoiy  is  worked  out  by  Palgrave  in  the  preface 
to  the  Botuli  Curiae  Begis. 
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added  a  fresh  accusation  to  the  list  of  charges  on  account  of  Scutageof 

which  Innocent  Til   ultimately  orplered  Hubert  to  resign  his 

secular  office.    A  third  scutage  was  levied  in  this  year.    In  11 97  -^aweof 

the  justiciar  issued  an  assize  intended  to  secure  the  uniformity 

of  weights  and  measures  in  all  parts  of  the  kingdom.     This 

proposition  was  unable  to  make  way  against  the  usages  of  the 

nation :  the  amount  of  traffic  was  not  yet  so  great  or  so  generally 

diffused  as  to  make  it  indispensable,  and  the  severity  of  some 

of  the  penalties  induced  the  judges  to  set  it  aside  early  in  the 

reign  of  John.     But  it  had  considerable  importance  in  itself, 

and  formed  the  basis  of  one  of  the  articles  of  the  Great  Charter*. 

The  history  of  the  next  year,  11 98,  furnishes  two  events  of  Jn  "98  the 

fireat  importance.     In  a  council  of  the  barons  held  at  Oxford,  demand  ibr 

,  money  is 

the  archbishop  laid  before  them  a  demand  made  by  the  king  refiiaed ; 

that  they  should  provide  him  a  force  for   his  war  in   Nor- 
mandy ;   three  hundred  knights  were  to  be  furnished,  each  to 
receive  three  English  shillings  every  day  and  to  serve  for  a  year. 
There  can  be  no  doubt  that  the  demand  was  unprecedented, 
whether  we  consider  the  greatness  of  the  amount,  £16,425,  or 
the  definiteness  of  the  proposition.     But  neither  point  caused 
the  actual  objection.   The  bishop  of  Lincoln,  S.  Hugh  of  Avalon,  2^^**}?"^' 
the  Carthusian  friend  of  Henry  II,  declared  that  he  would  not  Lincoln, 
assent  to  the  grant.     In  vain  the  archbishop,  and  the  treasurer 
the  bishop  of  London,  pleaded  the  royal  necessities ;   the  inde- 
pendent prelate  declared  that  the  lands  of  his  church  were 
bound  to   render  military  service  within  England  and   there 
only :   he  had,  he   said,  fought   the  battle  of  his  church   for 
thirteen  years ;  this  impost  he  would  not  pay ;   rather  than  do 
so,  he  would  go  back  to  his  home  in  Burgundy.     To  the  arch-  ^o^^*®*^ 
bishop's  further  discomfiture,  the  example  of  S.  Hugh  was  fol- 
lowed by  Bishop  Herbert  of  Salisbury,  who  had  had  the  regular 
ministerial  training  and  was  closely  connected  with  the  ruling 
officers  of  the  Exchequer.     The  opposition  was  so  far  successful  Eesignation 
that  the  archbishop  withdrew  the  proposal,  and  shortly  after  Juatidar. 
resigned '.     This  event  is  a  landmark  of  constitutional  history : 

*  Hoveden,  iv.  33,  34,  173. 

'  Hoveden,  iv.  40 ;  Vita  S.  HugoniB,  p.  248 ;  Select  Charters,  pp.  947, 348. 


Digitized  by 


Google 


5IO 


Constitutional  History. 


[chap. 


The  scheme 
for  collect* 
ingthe 
earucage 
of  1 198. 


Anew 

Domeaday 

Inquest. 


for  the  second  time  a  constitutional  opposition  to  a  royal 
demand  for  money  is  made,  and  made  successfully.  It  would 
perhaps  be  too  great  an  anticipation  of  modem  usages  to  sup- 
pose that  the  resignation  of  the  minister  was  caused  by  his 
defeat. 

The  other  remarkable  matter  of  the  year  is  the  imposition  of 
a  earucage — a  tax  of  fiye  shillings  on  each  carucate  or  hundred 
acres  of  land.  This  was  the  Danegeld  revived  in  a  new  and 
much  more  stringent  form ;  and,  in  order  to  carry  out  the  plan, 
a  new  survey  on  the  principle  of  Domesday  was  requisite.  Even 
from  this  the  justiciar  did  not  shrink.  A  knight  and  a  clerk  were 
sent  out  into  each  county,  to  report  on  the  31st  of  May  on  the 
extent,  liability,  and  tenure  of  the  land  to  be  taxed :  these  officers 
were,  in  conjunction  with  the  sheriff  in  each  county,  to  call  before 
them  the  members  of  the  county  court,  the  stewards  of  barons,  lords 
and  bailiffs,  the  reeve  and  four  men  of  each  township,  whether 
free  or  villein,  and  two  knights  for  every  hundred  :  an  oath  was 
to  be  taken  from  all  parties,  that  they  would  speak  the  truth,  and 
declare  how  many  carucates,  or  what  wainage  for  ploughs,  there 
were  in  each  township.  Even  the  words  of  the  Domesday  com- 
mission were  repeated.  The  account  was  registered  in  four  rolls ; 
three  kept  by  the  knight,  the  clerk,  and  the  sheriff,  and  one  divided 
among  the  stewards  of  the  barons  whose  interests  it  concerned. 
The  money  was  collected  by  two  knights  and  the  bailiff  of  each 
hundred,  who  accounted  for  it  to  the  sheriff;  and  the  sheriff 
accounted  for  it  at  the  Exchequer  ^  The  inquiry,  which  so 
forcibly  recalls  that  of  1086,  has  a  significance  which  does  not 
belong  to  the  great  precedent,  unless  we  regard  the  machinery 
of  the  oath  taken  by  the  representatives  of  the  townships  and 
hundreds  in  the  two  commissions  in  contrary  lights.  It  may  be 
questioned  whether  the  jurors  of  1086  or  those  of  1 1 98  had  greater 
freedom  and  responsibility :  but  we  look  on  the  former  as  part 
of  an  institution  then  for  the  first  time  adapted  to  the  adminis- 
tration of  the  English  government ;  whilst  the  latter  appear  as 
part  of  a  system  the  disciplinary  force  of  which  had  nearly  com- 


*  Hoveden,  iv.  46  sq. 
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pleted  its  work :  the  plan  adopted  in  the  Assize  of  Arms  and  in  ito  im- 
tlie  ordinance  of  the  Saladin  tithe  is  now  applied  to  the  assess- 
ment of  real  property ;  the  principle  of  representation  is  gra- 
dually enlarging  its  sphere  of  work,  and  the  process  now  used 
for  the  calculation  will  hefore  long  he  applied  to  the  granting  of 
the  tax,  and  ultimately  to  the  determination  of  its  expenditure. 

This  demand  of  carucage  is  hy  no  means  the  last  constitutional 
act  of  the  reign.    It  is  not  known  whether  the  survey  was  really 
carried  out.    The  resignation  of  the  archhishop  took  place  a  few 
weeks  after  the  day  fixed  for  the  report  * ;  and  the  tax  was  not 
collected  without  difficulty.     The  religious  houses  having  de-  The  reli- 
murred  to  the  payment,  the  king  directed  a  proclamation  .to  be  So^^hMlto 
made  hy  which  the  clergy  were  practically  outlawed:   if  any^^*  ®*"* 
man  injured  a  clerk  or  regular  he  was  not  to  he  forced  to  com- 
pensate him ;  hut  if  the  clerk  or  regular  were  the  aggressor,  he  , 
must  be  brought  to  justice.     The  threat  was  sufficient  to  bring 
the  monks  to  submission,  and  they  purchased  a  reconciliation^. 

Geoffrey  Fitz-Peter,  the  successor  of  Hubert,  who  came  into  Geoffrey 
office  on  the  i  ith  of  July,  1 198,  began  his  career  as  minister  by  juatioiAr. 
a  severe  forest  visitation,  in  the  conducting  of  which  he  reissued 
and  enlarged  the  Assize  of  Woodstock '.    He  also  directed  a  new  Iter  of  1198. 
*  iter'  of  the  justices  on  nearly  as  large  a  scale  as  that  of  1 194  ^. 
The  agenda  of  this  '  iter '  contain  a  direction  for  the  elections  of 
the  nominators  of  the  Great  Assize  to  be  made  before  the  jus-^ 
tices  ;  a  proof  that  these  functionaries  were  not  now  appointed 
by  the  sheriff,  but  elected  by  the  suitors  of  the  county  court 
The  Forest  Assize  also  directs  that  the  whole  body  of  the  suitors 
of  that  assembly  shall  attend  at  the   sessions  of  the  forest 
justices^.     These  two  measures,  together  with  the  severe  treat-  Severity  of 
ment  of  the  clergy  just  mentioned,  seem  to  mark  the  character  meni 
of  the  new  justiciar  as  austere  and  even  oppressive.     Richard  no 
doubt  found  in  him  a  servant  whose  conscience  was  less  strict 
than  Hubert's,  and  whose  position  as  a  layman  and  an  earl  was 
less  assailable  than  that  of  the  archbishop.     His  real  importance 
as  a  public  man  belongs  to  the  next  reign. 

*  HovedeD,  iv.  47,  48.  «  Ibid.  66.  »  Ibid.  63. 

*  Ihid.  61.  »  Ibid.  63. 
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Richard  The  laborious  and  quarrelsome  career  of  Richard  came  to 

dies*  Apr.  6, 

1199.  an  end  in  April,   ii99*     His  subjects,   fortunately  for  them- 

selves, saw  yery  little  of  him  during  the  ten  years  of  his  reign. 
They  heard  much  of  his  exploits,  and  reconciled  themselves  in 
the  best  way  they  could  to  his  continual  exactions.  Under  his 
ministers  they  had  good  peace,  although  they  paid  for  it  heavily  : 
but  the  very  means  that  were  taken  to  tax  them  trained  them 
and  set  them  thinking.  The  ministers  themselves  recognised 
the  rising  tendency  to  self-government  in  such  measures  as  those 
we  have  described.    To  Richard  the  tendency  would  be  probably 

J^"  unintelligible.     He  was  a  bad  king :    his  great   exploits,   his 

military  skill,  his  splendour  and  extravagance,  his  poetical  tastes, 
his  adventurous  spirit,  do  not  serve  to  cloak  his  entire  want  of 
sympathy,  or  even  consideration,  for  his  people.  He  was  no 
Englishman,  but  it  does  not  follow  that  he  gave  to  Normandy, 
Anjou,  or  Aquitaine  the  love  or  care  that  he  denied  to  his 
kingdom.  His  ambition  was  that  of  a  mere  warrior :  he  would 
fight  for  anjrthing  whatever,  but  he  would  sell  everything  that 
was  worth  fighting  for.     The  glory  that  he  sought  was  that  of 

His  repu-  victory  rather  than  conquest.  Some  part  of  his  reputation  rests 
on  the  possession  of  qualities  which  the  English  had  no  oppor- 
tunity of  testing :  they  were  proud  of  a  king  whose  exploits 
awakened  the  wonder  of  Christendom,  they  murmured  against 
ministers  whose  mediation  broke  the  force  of  an  oppression 
which  would  otherwise  have  crushed  them.  Otherwise  the 
latter  years  of  the  reign  were  years  of  progress  in  wealth  and  in 
the  comfort  which  arises  from  security :    a  little  respite  before 

Comparative  the  tyranny  that  was  coming.     The  reign  of  Richard  is  marked 

In^ind.  by  no  outbreak  of  feudal  insubordination  :  had  there  been  any 
such,  the  strength  of  the  administration  would  have  been  suffi- 

Quietness  of  cient  to  crush  it.  But  the  great  nobles  were,  like  the  king 
himself,  partly  engaged  abroad ;  those  of  them  who  were  left  at 
home  had  learned  the  lesson  of  submission ;  they  saw  themselves 
surrounded  by  a  new  body  of  equals,  sprung  from  and  working 
with  the  ministerial  families,  and  they  were  assimilating  them- 
selves to  this  new  nobility  in  forming  hopes  and  ambitions  more 
truly  national.     The  feeling  towards  union  that  was  working  in 
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society  generally  was  iaJSecimg  the  barons  not  less  than  the  people 
whom  they  were  to  lead  on  to  liberty. 

151.  The  death  of  Eichard  was  so  sudden,  and  the  order  of  Intemg- 
the  kingdom  so  complete  at  the  time,  that  John,  who  had  the  death  of 
received  the  fealty  of  the  barons  by  his  brother's  order  \  might 
have  secured  the  throne  without  difficulty  before  the  country 
generally  knew  that  it  was  vacant.  Instead  of  doing  this  he 
allowed  an  interregnum  of  six  weeks.  Secure,  as  it  would  seem, 
of  England,  he  spent  the  time  in  taking  possession  of  the  trea- 
sures of  Bichard,  and  attempting  to  obtain  the  continental 
provinces  on  which  Arthur,  as  the  son  of  his  elder  brother,  had 
a  half-acknowledged  claim.  Whilst  he  was  receiving  the  sur- 
render of  the  castles  of  Anjou  and  Maine  and  the  investiture 
of  the  duchy  of  Normandy,  Archbishop  Hubert  and  William  Archbishop 

Marshall  were  doing  their  best  to  strengthen  his  position  in  WiUiam 

^iy*n}m]|  en* 

England  \  John's  six  weeks'  delay  in  France  gave  to  the  dis-  ftnce  order, 
contented  barons  an  opportunity  of  reviewing  their  grievances. 
The  traditional  principle,  that  when  the  king  dies  the  peace  dies 
¥rith  him,  was  now  in  full  force :  seventy  years  were  to  elapse 
before  it  was  superseded  by  the  doctrine  of  the  immediate  succes- 
sion of  the  heir,  expressed  later  in  the  maxim  that  the  king 
never  dies :  now  it  had  time  to  work.  AH  who  had  castles  in 
their  hands  fortified  and  garrisoned  them ;  and  not  a  few  broke  . 
out  into  open  rapine  immediately  on  hearing  of  the  fate  of 
iUchard'.  The  archbishop  found  it  no  easy  task  to  enforce 
order,  when  once  the  spell  was  broken.  His  first  measure  was 
to  direct  that  the  oath  of  fealty  and  peace  should  be  everywhere 
taken :  the  sherifis  brought  together  the  force  of  the  shires  for 
the  purpose,  and  all  attempts  at  resistance  were  put  down,  the 
spoil  restored,  and  the  ofienders  brought  to  justice  ^     It  was 

^  HoYoden,  iv.  83 :  *  Cain  antem  rex  de  vita  despenuret,  diyidt  Johanni 
fratri  8U0  regnum  Angliae,  et  fedt  fieri  praedicto  Johanni  fidelitates  ab 
illis  qui  adefant.*  Jo£ai  was  not  present ;  there  is  surely  in  this  anxiety 
of  the  dying  king  to  proyide  for  his  brother  and  for  the  succession  at 
least  one  redeeming  trait :  Richard  knew  how  to  foigive.  R.  Coggeshale, 
p.  170. 

■  Horeden,  iv.  86. 

'  B.  CoggeiJiale,  pp.  160, 170. 

*  Horeden,  iv.  88 ;  R.  doggeshale,  p.  170. 
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Apprehen.    more  difficult  to  allay  the  apprehensions  and  secure  the  adhemon 
groat  earit.   of  the  earls  and  other  great  vassals,  who,  although  they  had 
acquiesced  in  Bichard's  oppressions,  were  hy  no  means  indined 
to  accept  the  same  treatment  from  John.     He  had  made  himself 
personal  enemies  during  his  short  tenure  of  power ;  some  feared 
and  some  despised  him.     The  feudal  spirit  was  not  extinct,  and 
every  one  who  had  anything  to  gain  thought  this  a  fair  time 
for  the  attempt     The  king  of  Scots  might  press  his  daim  on 
the  northern  counties,  the  earl  of  Chester  might  even  support 
the  cause  of  his  stepson  Arthur;  Boger  de  Lacy  had  hanged 
two  knights  for  betraying  his  castles  to  John;  the  earl  of  Hert- 
ford had  claims  on  the  earldom  of  GloooestCT,  which  John  held 
in  right  of  his  wife ;  the  earl  Ferrers  held  his  earldom  with  no 
Ttaeaich-     very  sure  hand.    The  archbishop,  acting  in  conjunction  with 
cui^£^  the  justiciar  and  William  Marshall,  called  together  at  Northamp- 
jJhS!*^  ^  ton  all  those  of  whom  any  apprehension  was  entertained^  and 
made  them  the  most  ample  promises  on  behalf  of  John :  not  a 
grievance,  public  or  private,  was  to  remain  without  redress. 
Even  the  Scottish  claims  should  receive  due  attention;  and 
wherever  a  right  was  in  danger  the  king,  as  soon  as  there  shoold 
be  a  king,  would  confirm  and  enforce  it  \    The  promises  of  the 
three  ministers  were  accepted  as  sufficient  security,  and  all  the 
«       barons,  including  Earl  David  of  Huntingdon,  the  brother  of  the 
Arrival  of     king  of  Scots,  took  the  required  oaths.     In  the  meanwhile 
^    '  John,  having  made  good  his  hold  on  Normandy,  crossed  over  to 

England  for  his  coronation,  which  took  place  on  the  feast  of  the 
Ascension,  May  27,  11 99. 
Hisooromk.      The  ceremoAy  was  performed  with  the  same  pomp  as  had 
been  used  for  Richard:  the  form  of  election  and  the  solemn 
Speech  of     promises  of  good  government  were  repeated.     But  a  speech  is 
Wilto?        preserved  by  Matthew  Paris,  which,  whether  or  no  the  words 
are  genuine,  seems  to  show  that  there  was  something  exceptional 
in  the  proceedings ;  some  attempt  on  the  archbishop's  part  to 
give  to  the  formality  of  the  election  a  real  validity,  which  per- 
haps might  be  useful  if  the  claims  of  Arthur  should  ever  be 
revived.    Hubert  declared,  the  historian  tells  us,  that  the  light 
^  Hoyeden,  iy.  88. 
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to  reign  is  conferred  by  the  election  which  the  nation  makes  PriiidDie 

after  invokiog  the  grace  of  the  Holy  Ghost :   Saul  and  David  enunciated. 

were  made  kings,  not  because  they  were  of  royal  raoe,  but  the 

one  because  of  his  strength  and  fitness,  the  other  because  of  his 

sanctity  and  humility.     Still,  if  in  the  royal  stock  there  were 

one  of  distinct  pre-eminence,  the  choice  should  fall  more  readily 

on  him.     Richard  had  died  without  an  heir ;  the  grace  of  the 

Holy  Qhost  had  been  asked  for:   in  John  were  united  royal 

blood,  and  the  good  qualities  of  prudence  and  energy :  all  together 

then  elected  John.    The  cry  *  Vivat  rex'  was  the  answer  of  tha 

assembled  crowd.     The  archbishop  moreover,  when  he  received  0»thof  good 

,  government, 

the  coronation  oath,  adjured  him  on  Qod's  behalf  that  he  would 

not  take  tiie  honour  to  himself  without  a  fiill  purpose  to  keep 
his  oath,  and  John  replied  that  by  God*s  help  in  good  faith  he 
would  keep  all  that  he  had  sworn  *.  Later  events  gave  to  both 
these  declarations  a  character  which,  in  the  case  of  ordinary 
kings,  they  might  not  have  had.  Matthew  Paris  supposes  that 
the  archbishop,  warned  of  John's  utter  faithlessness  and  fore- 
seeing the  troubles  of  his  reign,  wished  to  impress  upon  him 
and  upon  the  people  that  as  an  elected  king  he  must  do  his 
duty  under  pain  of  forfeiture.  But  the  speech  of  Hubert  was 
probably  in  itself  nothing  more  than  a  declaration  of  John's 
fitness  to  be  elected,  the  recollection  of  which  would  naturally 
recur  to  those  who  heard  it  when  they  found  out  how  unfit  he 
was  to  reign.  The  enunciation  however  of  the  elective  character 
of  the  royal  dignity  is  of  very  great  importance.  The  circum- 
stances too  of  John's  accession  re^  forcibly  those  which  attended 
that  of  William  Bufus,  when  Lanfranc  strove  in  vain  to  bind  the 
conscience  of  the  prince  in  whose  exaltation  he  had  so  large  a 
share.  In  more  than  one  respect  Hubert  Walter  played  the  part 
of  Lanfranc  to  John* 

The  business  of  the  coronation  was  followed  by  the  inves-  inrestiture 
•  •   •  «         of  earu. 

titure  of  William  Marshall  and  Geofirey  Fitz-Peter  as  earls ' ;  a 

ceremony  which  had  been  long  delayed.     The  chancellorship  was  ^JjJl^ 


chanoellor. 


^  Matthew  Paris  (ed.  Wats),  p.  197.  In  the  declaration  made  by  Lewis, 
on  his  inrasion  of  England  in  iai6,  lonff  before  Matthew  Paris  wrote,  this 
speech  of  Hubert  is  distinctly  referred  to  as  a£feoting  the  claim  of  in- 
heritance.   See  Foedera,  i.  140.  '  Hoveden,  iv.  90. 
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F»ithftilne«  undertaken  by  the  archbishop,  notwithstanding  the  warning  of 

Hugh  Bardulf,  who  told  him  plainly  that  he  was  derogating 

from  his  dignity  and  making  a  dangerous  precedent.     Hubert 

probably  saw  that  John  would  need  both  advice  and  restraint, 

which  no  one  of  inferior  position  or  weaker  character  would  be 

able  to  enforce.    The  justiciar  continued  in  office ;  but  most  of 

the  sheriffii  were  either  removed  to  other  counties  or  dismissed 

altogether.     No  charter  of  liberties  is  known  to  have  been 

issued ;  if  any  such  had  existed  it  could  scarcely  have  fuled  to 

be  brought  forward  in  the  struggle  that  follo^^ed. 

John  goes  to     John  had  no  time  to  lose  in  England :  he  hurried  to  Notting- 

botmiSee'  ham  to  meet  the  king  of  Scots,  who  did  not  come ;  and  then,  on 

^^Snuiearly  the  2oth  of  June,  left  England,  taking  with  him  a  large  number 

in  laoo.        ^£  ^^  barons  to  prosecute  the  war  in  Normandy  *.     Immediately 

on  his  arrival  he  made  a  truce  with  Philip,  who  for  the  moment 

was  supporting  the  claims  of  Arthur  in  Anjou  and  Kaine :  after 

Christmas  a  treaty  was  concluded  between  the  two  kings,  and 

John  returned  to  England  to  raise  money  for  the  purchase  of 

New  taxes,   peace,  a  sum  of  30,000  marks.     He  stayed  in  the  kingdom  from 

the  27th  of  February  to  the  28th  of  April,  and  took  a  carucage 

of  three  shillings  on  the  hide ;  a  scutage  of  two  marks  had  just 

been  taken  on  account  of  the  expedition  to  Normandy.  Both  these 

exactions  were  in  excess  of  the  usual  rate  ^  and  the  chroniclers 

furnish  us  with  no  further  evidence  of  the  way  in  which  they 

were  imposed  and  levied,  than  that  the  king  demanded  the  aid, 

and  an  edict  went  forth  from  the  justices  that  it  should  be  paid ; 

a  grant  of  a  fortieth  of  moveables  for  the  Crusade  was  obtained 

in  the  following  year  by  letters  addressed  by  the  king  to  the 

barons  and  by  the  justiciar  to  the  sheriffs  ^     After  a  second 

John  re-      vain  attempt  to  secure  the  homage  of  the  king  of  Scots,  John 

Fnmcein     again  sailed  for  France,  where  he  remained  until  September; 

marrieea     employed,  after  the  conclusion  of  the  peace  in  May,  chiefly 

in  divorcing  his  vrife,  Hawisia  of  Gloucester,  and  marrying 

Isabella  of  AngoulSme, — acts  which   caused   in  England  t^e 

alienation  of  the  whole  of  the  Gloucester  influence  from  the 

*  Hoveden,  iv.  93,  93. 

*  Ibid.  107  ;  R.  Coggethale,  p.  180.  *  Hoveden.  iv.  188, 185^ 
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kiog,  and  in  France  tlie  active  and  malicious  hostility  of  the 
house  of  Lusignan,  to  whose  head  Isabella  had  been  betrothed. 
The  month  after  his  return  John  and  his  wife  were  crowned  at  On  his  re- 

.  torn  h6 18 

Westminster  ^ ;  the  fealfy  of  the  kmg  of  Scots  was  finally  re-  orowned, 
ceived  in  a  great  council  of  bishops  and  barons  of  the  two  king-  oeivet  the 
doms,  and  the  court  made  a  progress  through  the  north  *.     At  homage, 
Easter,  1 201,  the  coronation  ceremonial  was  again  performed  at  u  prawned  a 
Canterbury';  and  the  state  of  peace  and  order  which  had  lasted  Mar.a$,ix>i. 
for  two  years  began  almost  immediately  afterwards  to  break 
up.    The  remainder  of  the  histoiy  of  the  reign  may  be  briefly 
examined  under  the  three  heads  of  foreign  affairs,  the  gpreat 
ecclesiastical  quarrel,  and  the  struggle  which  led  to  the  granting 
of  Magna  Carta. 

152.  John  possessed  in  his  mother,  Queen  Eleanor,  who  was  Foreign  po- 
now  nearly  eighty,  a  counsellor  of  much  experience  in  continental  John's  early 
politics,  of  great  energy  and  devoted  &ithfuhies&     As  long  as  ^^"^ 
she  lived  his  fortunes  in  France  were  not  hopeless;   she  had 
herself  headed  an  army  against  Arthur,  and  her  last  public  act  ^ff^^^^^t^ 
was  to  fetch  her  granddaughter,  Blanche'of  Castillo,  from  Spain, 
in  order  to  strengthen  the  new  alliance  between  Philip  and 
John  by  a  royal  marriage.     Unfortunately  the  peace  so  made 
was  very  shortlived;   quarrels  on  the  Norman  frontier  called  John  goes  to 
John  from  England  in  June,  1201,  and  he  did  not  return  until  in  laoi. 
the  inheritance  of  his  fathers  had  passed  away  from  him.    Early 
in  1202  Philip,  having  obtained  a  respite  from  his  matrimonial  Philip  in 
troubles,  and  found  time  to  listen  to  the  complaints  of  Hugh  that  he  has 
of  Lusignan,  summoned  John  to  trial  for  oppressing  the  barons  flefli. 
of  Poictou  *.     John  refused  to  attend,  and  was  declared  to  have 
forfeited  his  fiefs  as  a  contumacious  vassal.    Arthur,  taking 
advantage  of  the  confusion,  raised  a  force  and   besieged  his 
grandmother  in  the  castle  of  Mirabel,  where  he  was  captured  by  Arthur 
John ;  and  after  some  mysterious  transactions,  disappeared  finally  **'**"'"• 

^  Hoveden,  hr.  159.  R.  Gof^fgeehale  says  more  particularly  that  the  king 
wore  his  crown,  but  the  queen  was  consecrated;  p.  1 8 a.  R.  Diceto  says, 
'  ipse  rez  eadem  die  pariter  ooronatus  est;'  c.  707.  '  Hoveden,  iv.  140  sq. 
'  Ibid.  160.  R.  Diceto,  c.  709 :  *  instinctu  arohiepisoopi.* 
*  Rigord  (Bouquet,  xvii.  54);  R.  Coggesbale,  p.  ao8 ;  R.  Wendovcr, 
iii.  167 ;  Alberio  of  Trois  Fontaines,  p.  423 ;  WiU.  Armoric.  (Bouquet, 
xviL75). 
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»Smd  time  ^^  ^^®  3^^^  ^^  April,  1203.  Philip,  who  believed  with  the  rest  of 
to  f^iture.  *^®  world  that  John  had  murdered  him,  sommoned  him  again 

to  be  tried  on  the  accusation  made  by  the  barons  of  Brittany'. 

Again  John  was  contumacious,  and  thb  time  Philip  himself 
L088  of  Nor-  undertook  to  enforce  the  sentence  of  his  court.     City  after  city 

mancly. 

castle  after  castle,  fell  before  him.     The  Norman  barons  ^were 
unwilling  to  fight  the  battles  of  a  king  who  wasted  his  oppor- 
tunities and  would  scarcely  strike  a  blow  for  himself.      In 
John  re-       November,  1 203,  John  returned  to  England  and  left  Normandy 
England       to  its  fate  ^ :  he  distrusted  the  barons,  and  they  distrusted  him. 

m  laoj.  '  ^  A 

In  the  following  spring  both  Normandy  and  Anjou  were  lost ; 

John  pretending  to  raise  an  army  in  England,  and  selling  to  the 

barons  his  licence  to  absent  themselves,  or  exacting  scutages  on 

Death  of      the  pretence  that  they  had  deserted  him.     Eleanor  died  on  the 

ist  of  April,  1 204 ' ;  and  the  month  of  July  saw  Philip  supreme 

in  the  whole  of  Normandy,  Maine,  Anjou,  and  Touraine.    John 

never  again  set  foot  in  Normandy:    in  1205   he  raised   an 

John's  tot  army,  but  dismissed  it.     In  1206*  he  made  an  attempt  to  re- 
attempts  to         •"  .  *^ 
rooo^r  his    covcr  Poictou,  whcrc  he  still  had  some  ground,  but  was  obliged 

to  purchase  a  truce  of  two  years  by  surrendering  his  last  hold 

on  the  Norman  and  Angevin  inheritance.     In  12 14  again,  after 

his  quarrel  with  the  Church  was  settled,  he  made  an  expensive 

and  fruitless  expedition  to  Guienne,  which  likewise  ended  in 

a  truce. 

of  Sot^^        Normandy  was  at  last  separated  from  England.    The  Norman 

Bn^SLd"^™  barons  had  had  no  choice  but  between  John  and  Riilip.     For 

the  first  time  since  the  Conquest  there  was  no  competitor,  son, 

brother,  or  more  distant  kinsman,  for  their  allegiance.     John 

could  neither  rule  nor  defend  them.     Bishops  and  banms  alike 

welcomed  or  speedily  accepted  their  new  lord.     The  &milie8 

that  had  estates  on  both  sides  of  the  Channel  dirided  into  two 

branches,   each   of  which  made   terms  for  itself;    or  having 

balanced  their  interests  in  the  two  kingdoms,  threw  in  their  lot 

^  See  Le  Baud,  Hist.  Bret.  p.  aio  ;  Moiice,  Hist.  Bret.  i.  132 ;  Foedera, 
i.  140 ;  B.  Wendover,  iii.  273  ;  M.  Paris,  p.  283 ;  Cbron.  Laneroost,  p.  2  ; 
Ann.  Margam,  p.  27 ;  Walter  of  Coventiy,  ii.  preC  xxxii,  xxxiii. 

'  M.  Paris,  p.  209.  '  Ann.  Wayerleyi  iLD.  1204. 

*  M.  Paris,  p.  214;  Foedera,  i.  95. 
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urith  one  or  other,  and  renounced  what  they  could  not  save,  importanoe 

Almost  inunediately  Normandy  settles  down  into  a  quiet  pro-  ration. 

▼ince  of  France ;  a  provinoe  which  Philip  was  willing  to  govern 

by  Norman  law,  and  to  indulge  in  such  free  customs  as  the 

Normans  could  chall^ge  as  their  own.     For  England  the  result 

of  the  s^aration  was  more  important  still.    Even  within  the  Conaoiida- 
,  ti(Mi  of  th© 

reign  of  John  it  became  clear  that  the  release  of  the  barons  Eni^iish 
from  their  connexion  with  the  Continent  was  all  that  was 
wanted  to  make  them  Eoglishmen.  With  the  last  vestiges  of 
the  Norman  inheritances  vanished  the  last  idea  of  making 
England  a  feudal  kingdom.  The  Great  Charter  was  mtou  by  men 
who  w^e  maintaining,  not  the  cause  of  a  class,  as  had  been  the 
case  in  every  civil  war  since  1070,  but  the  cause  of  a  nation. 
From  the  year  1303  the  king  stood  before  the  English  people  The  king 
face  to  face;  over  them  alone  he  could  tyrannise,  none  but  they  with  his 
were  amenable  to  his  exactions :  and  he  stood  alone  against 
them,  no  longer  the  lord  of  half  of  France,  or  of  a  host  of 
strong  knights  who  would  share  with  him  the  spoils  of  England 
The  royal  power  and  the  royal  dignity  that  had  towered  so 
haughtily  over  the  land  in  the  last  two  reigns  was  subjected  to 
a  searching  examination :  the  quarrels  of  the  next  few  years 
revealed  all  the  weakness  of  the  cause  which  had  lately  been  so 
strong,  and  the  strength  of  the  nation  which  had  so  lately  been 
well  contented  to  sustain  the  strength  of  its  oppressor. 

153.  As  the  death  of  Eleanor  marks  tiie  collapse  of  John's  The  death 

'^  of  Hubert 

continental  power  and  the  end  of  the  dynastic  system  of  the  Walter  pi  0. 

Conqueror  ^,  that  of  Hubert  Walter  marks  the  termination  of  quarrel  be- 
the  alliance  between  the  king  and  the  clergy  which  had  been  and  the 
cemented  by  Lanfranc,  and  had  not  been  completely  broken  by 
the  quarrel  of  Anselm,  or  even  by  that  of  Becket.     The  arch- 
bishop died  in  July,  1205;  John  lost  his  wisest  adviser  by  an 
event  which  itself  launched  him  in  circumstances  requiring  the 

^  The  prophecy  of  Merlin  was  fulfilled,  '  Gladins  a  soeptro  BeparatoB 
ert  f  the  sword  of  the  duchy  was  separated  from  the  sceptre  of  the  king- 
dom. B.  Goggeehale,  p.  319.  An  illustration  of  the  process  of  separation 
may  be  found  as  early  as  1 109,  when  the  earls  of  Pembroke  and  Glare 
divided  the  Giffiurd  estates,  the  fonner  taking  the  'esnecia  et  caput*  in 
Normandy,  the  latter  in  England. 
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John  with  ft  most  pmdent  counsel.    Ensraired  in  a  quarrel  from  which   a 

fliiroause        .  .  .  ^^  , 

puts  himfeif  little  circumspection  would  have  saved  him,  he  chose  to  enter 
'  the  lists  against  Innocent  III ;  matching  his  own  low  cunning 
'  at  once  against  the  consummate  diplomacy  of  the  Curia  and  the 
aspiring  statesmanship  of  the  greatest  of  all  the  popes.  Foiled 
in  his  attempt  to  place  a  creature  of  his  own  on  the  throne  of 
Canterbury,  and  unwilling  to  agree  in  a  compromise  which  he 
had  himself  made  imperative,  he  refused  to  receive  the  newly- 
consecrated  archbishop,  and  exposed  the  country  to  the  shame 
and  horrors  of  an  interdict. 

Chimdogj       Kot  to  dwell  in  this  place  on  the  important  questions  of  the 

stru^Oe.  bearing  of  this  quarrel  on  the  histoiy  of  the  Church,  it  may  be 
sufficient  to  mark  the  epochs  of  the  struggle,  during  the  whole 
of  which  John  continued  in  the  British  islands.  Hubert 
Walter  died  on  the  1 2th  of  July,  1 205 ;  the  appeals  of  the 
monks  of  Canterbury  and  of  the  sufiragan  bishops,  with  an 
application  from  John  for  the  confirmation  of  his  nominee,  weare 
carried  to  Eome  before  Christmas.  The  pope  decided  against 
all  the  claims  in  December,  1206,  and,  taking  advantage  of  the 
presence  of  the  monks  with  letters  of  authorisation  from  John, 
prevailed  on  them  to  elect  Stephen  Langton.  John  refused  the 
royal  assent,  and  Innocent  chose  to  regard  it  as  dispensable. 
In  June,  1 207,  he  consecrated  the  new  archbishop.  John  per- 
severed in  his  refusal  to  receive  Langton;  the  kingdom  was 

The  Inter,  placed  under  interdict  on  the  23rd  of  March,  1208;  and  in 
1209  the  king  was  declared  excommunicate.  Year  after  year 
the  pope  attempted  to  renew  negotiations,  but  each  year  the 

John's  uM    attempt  failed.     The  king  seized  the  estates  of  the  clergy,  and 

money.  many  of  the  bishops  fled  from  the  kingdom  \  The  lai^ 
revenues  thus  made  available  were  used  by  John  in  making 
enormous  military  preparations :  he  made  expeditions  to  Wales 
and  Ireland,  and  grew  richer  and  stronger  as  he  grew  more 

Thimtof     contumacious.     In  12 11  the  pope  declared  that  unless  the  king 

would  submit  he  would  issue  a  bull  absolving  his  subjects  from 

their  alliance,  would  depose  him  from  his  throne,  and  commit 

the  execution  of  the  mandate  to  Philip  of  France.     The  news  of 

*  Walter  of  Coventry,  ii.  pref.  pp.  liv-liz. 
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this  determination  brought  into  action  a  widely-spread  feeling  of  N^nlity 
disaffection  which,  if  it  existed  before,  had  not  yet  found  vent,  borons. 
The  barons  had  sat  still  whilst  the  bishops  were  plundered. 
Some  of  the  ministers,  if  not  all,  sympathised  with  John,  and 
made  their  profit  out  of  the  spoil  But  the  great  tnajority  of 
the  people,  noble  as  well  as  simple,  watched  in  anxious  suspense 
for  the  event  of  the  struggle. 

John  however  had  made  private  enemies  as  well  as  public  John's  mi»- 
ones;  he  trusted  no  man,  and  no  man  trusted  him.  The 
threat  of  deposition  aroused  all  his  fears,  and  he  betrayed  his 
apprehensions  in  the  way  usual  with  iyrants.  The  princes 
of  "Wales  had  just  concluded  a  peace  with  him;  they  were 
the  first  to  take  advantage  of  the  papal  threat,  and  renewed  Welsh  wir. 
the  war.  John  hanged  their  hostages  and  summoned  an  army 
for  a  fresh  invasion  of  their  country ;  the  army  assembled,  but 
John,  warned  of  ihe  existence  of  a  conspiracy,  did  not  venture 
to  lead  it  into  Wales.     In  panic  fear  he  dismissed  his  host,  and 


shut  himself  up  in  Nottingham  Castle.     Gathering  courage  after  He  1 
a  fortnight's  seclusion  he  arrested  some  of  the  barons,  whom  he  of  the  barons 
suspected  not  so  much  of  conspiring  as  of  having  power  to  suspects, 
injure  him,  and  seized  their  castles^.     This  proceeding  alarmed 
the  few  nobles  who  had  really  entertained  designs  against  him. 
Eustace  de  Yesci  and  Robert  Fitz-Walter,  the  chiefs  of  the 
party,  fled  to  France.     The  king  next  tried  to  propitiate  the  He  courts 
people :   he  remitted  the  fines  which  had  been  exacted  during    *  '^^  ^ 
a  recent  visitation  of  the  forests ;  he  abolished  some  vexatious 
customs  which  prevailed  in  the  ports;    and  took  other  mea- 
sures for  the  preservation  of  peace.     He  then  compelled  those 
Jbishops  who   still  remained  in  England   to  acknowledge  by 
letter  that  the  sums  of  money  which  he  had  exacted  from  them 
since  the  beginning  of  the  reign  had  been  paid  by  them  as  their 
own  free  gift*.      In  the  meantime  he  was  negotiating  <^^"  J^JJ^Sl 
tinually  with  the  pope ;  and  Philip  of  France  was  collecting  his  pope, 
forces  for  an  invasion. 

The  spring  of  1213  ^aw  the  close  of  this  part  of  the  struggle. 

>  Walt.  Cov.  ii.  ao; ;  M.  Paris,  p.  331. 
'  Walt.  Cov.  ii.  207 ;  M.  Paris,  p.  232. 
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iniaijhe  John  had  every  reason  to  fear  the  stremrth  of  Philip,  and  no 
submit.  reason  whatever  to  trust  in  the  attachment  of  his  people.  In 
spite  of  his  own  scoffing  disregard  of  religion,  he  trembled  at 
the  papal  excommunication,  the  dire  effects  of  which  he  saw  in 
the  downflEdl  of  his  nephew  the  Emperor  Otto ;  but  above  all 
he  dreaded  the  fulfilment  of  the  prophecy  of  Peter  of  Wakefield, 
that  on  the  approaching  feast  of  the  Ascension  he  should  be  no 
longer  king  \  In  abject  alarm  he  surrendered  every  point  for 
which  he  had  been  struggling.  He  made  hb  submission  to  the 
pope,  accepted  Langton  as  archbishop,  undertook  to  repay  the 
money  exacted  from  the  churches,  and,  as  a  crowning  humilia- 
2S»hii^'  *^^"'  surrendered  his  kingdom  to  the  see  of  Rome,  receiving  it 
^1^^  again  as  a  papal  vassal  subject  to  tribute,  and  swearing  fealty 
and  promising  liege  homage  to  the  pope.  The  pacification  was 
arranged  on  the  15th  of  May.  For  a  moment  it  was  accepted 
as  a  solution  of  all  difficulties  * :  no  one  seemed  to  see  that  it 
created  a  new  one  which  was  greater  than  all  and  comprehended 
all  that  had  preceded  it :  but  it  was  only  for  a  moment ;  before 
the  first  measures  preliminary  to  the  execution  of  the  treaty 
were  taken,  a  new  and  still  more  formidable  question  arose, 
from  the  determination  of  the  barons  not  to  obey  John's  com- 
mand to  serve  in  France. 
Formidable       1 54.  The  attitude  of  the  barons  had  been  more  or  less  threaten  - 

•ttitudfiof     .         ,  ,      , 

the  borons,  mg  smce  the  beginning  of  the  reign  :  they  had  indeed  acquiesced 

in  the  plunder  of  the  churches,  partly  because  they  saw  in  it  one 
way  of  diverting  the  king's  oppressive  policy  from  themselves. 
The  moment  the  ecclesiastical  difficulty  was  overcome,  the  ques- 
tion of  their  rights  and  of  the  king's  infringement  of  them 
Their  emerged.     We  have  seen  that  their  adhesion  to  John  at  his 

accession  had  been  purchased  by  a  promise  that  he  would  do 
them  justice  :  they  had  claimed  the  fulfilment  of  the  promise  in 
1 201,  when,  on  their  refusal  to  go  to  Normandy  until  they  were 
satisfied,  John  seized  their  castles  and  demanded  their  sons  as 
hostages'.      Since  then  their  grounds  of  complaint  had  been 

>  Walt.  Cov.  ii.  108 ;  M.  Paris,  p.  232. 

'  Walt.  Cov.  ii.  210,  31 1 ;  M.  Paris,  pp.  234-237. 

'  Hoveden,  iv.  161. 
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aocumalating.  They  had  been  shamelessly  taxed :  the  carucage 
had  been  in  John's  first  year  raised  from  two  to  three  shillings 
on  the  carucate:  the  scutage  from  a  pound  to  two  marks  Heavy 
on  the  knights'  fee:  year  afteif  year  the  scutage  had  been 
taken  as  a  matter  of  course,  and  when  G^ffirey  of  York  had 
raised  his  Toice  against  the  imposition  of  the  carucage  he 
had  been  summarily  silenced^.  In  1203  the  king  had  exacted 
a  seventh  of  the  moveable  property  of  his  barons';  ii^  1204 
he  had  taken  an  aid  from  the  knights';  in  1207  a  thir- 
teenth of  moveables  from  the  whole  country.  In  this  last  BMistanoe 
case  Archbishop  Geoffrey  of  York,  following  the  example  of  biihop 
S.  Thomas  and  S.  Hugh,  resisted  the  demand  when  it  was 
laid  before  ihe  council ;  the  clergy  refused  to  give,  but  the  king 
exacted  the  tax  notwithstanding,  and  sent  their  champion  into 
exile  \  Again  and  again  he  had  demanded  the  military  service 
of  the  barons,  and  each  time  he  had  shown  his  distrust  and 
cowardice.  In  1201  the  forces  assembled  at  Portsmouth  were 
allowed  to  return  home  on  payment  of  money  to  the  king^;  in  l)i8«art  of 
1202  and  1203,  when  they  reached  Normandy,  they  found  the 
king  unwilling  to  fight,  and  having  returned  home  in  disgust 
found  themselves  obliged  to  redeem  their  desertion  by  enormous 
fines  *.  In  1 205  he  had  brought  another  great  host  together  at 
Portsmouth,  and  had  even  pretended  to  sail  for  France ;  but  he 
had  gone  no  farther  than  Wareham,  and  on  his  return  had 
accepted  money  and  dismissed  the  army  ^.  The  barons  were  not 
without  the  military  pride  natural  to  a  warlike  race;  they 
despised  the  king  who  dared  not  lead  them  ;  they  hated  him  for 
his  mistrust  of  them ;  they  looked  with  disgust  on  the  mean 
trickery  by  which  he  qualified  his  capricious  despotism.  But 
they  endured  it  all. 

Geoffrey  Fitz-Peter,  the  earl  of  Essex,  had  continued  to  be  Charwjter 
T  t    t     *     ,•  »  •         1  *  •  -i-r  of  Geoffrey 

John  s  justiciar  ever  smce  his    accession.     He   was    a    man  Fiti-Peter. 

trained  in  the  school  of  Henry  H  under  Glanvill  and  Hubert 

Walter,  had  attained  his  earldom  partly  by  a  fortunate  marriage 

and  partly  by  making  the  best  of  his  opportunities  as  one  of  the 

'  Hoyeden,  iv.  140.  '  M.  Paris,  p.  209.  '  Ibid. 

*  M.  Paris,  p.  221;  Ann.  Wavefley,  p.  158.    See  p.  579  below. 

'  Hoveden.  iv,  163.  *  M.  Paris,  p.  209.  '  Ibid.  p.  aia. 
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He  acted  M  kinfifs  counsellors  \  He  had  shown  the  qualities  necessary  to 
on  John,  the  minister  of  such  a  king,  had  carried  out  his  master^s  plans, 
and  allowed  the  unpopularity  which  they  inyolved  to  fall  upoti 
his  own  head.  It  must  be  said  in  excuse  for  him,  as  for  Hubert 
Walter,  that  he  probably  retained  his  position  partly  from  a  feel- 
ing that,  if  he  resigned  it,  it  would  &I1  into  worse  hands.  Both 
ministers  were  hated  by  the  king,  who  felt  that  they  restrained 
him ;  yet  both  were  indispensable.  Hubert  had  governed  both 
the  Church  and  the  nation,  Geoffrey  governed  the  nation  and 
allowed  the  king  to  ruin  the  Church,  He  had  won  by  age  and 
ability  a  commanding  position  even  amongst  those  who  were 
at  first  inclined  to  regard  him  as  an  upstart  * ;  and  the  extent  of 
his  influence  must  be  calculated  from  the  permanent  breach 
which  followed  his  death. 

John  pre-         To  return  however  to  the  events  of  the  year  1 2 1 3.     The  sub- 

parestogo        .  "^ 

tojPnnoe:    mission  of  the  king  to  the  pope  had  been  accomplished ;  the  fatal 

the  baroni.  anniversary  had  passed  over,  and  John  was  still  a  king :  Peter 
of  Wakefield  was  hanged  It  was  time  to  reply  to  the  threats  of 
Philip ;  and  this  could  not  be  done  better  than  by  an  expedition 
to  France.  John,  elated  by  the  naval  victory  at  Damme,  pro- 
posed it  to  the  barons ;  they  alleged  that  he  was  still  excommu- 
HisAba^a-  nicate,  and  refused  to  follow  him '.  This  plea  was  soon  set  aside  : 
new  oath,  the  archbishop  landed  on  the  i6th  of  July,  and  absolved  the  king 
at  Winchester,  exacting  from  him  an  express  renewal  of  his  coro- 
nation oath  and  a  promise  to  abolish  all  evil  customs  ^    Again 

*  HoTeden,  iiL  pref.  pp.  xlviii,  xlix ;  W.  Cov.  ii.  pref.  bri,  Ixii. 

'  M.  pArifl,  p.  343 :  '  Erat  autem  firmissima  regni  columnar  ntpote  vir 
generoBUs,  legnm  peritas,  thesauris,  reditibus  et  omnibus  bonis  instanratns, 
omnibus  Angliae  magnatibus  sangmne  yel  amicitia  oonfoederatus,  nnde  rex 
ipsum  prae  omnibus  mortalibus  sine  dilectione  foimidabat,  ipse  enim  lora 
reffoi  gubemabat.* 

^  M.  Paris,  pp.  338,  239.  Ralph  of  Coggeshale  and  the  monk  of  Bam- 
well,  oopied  by  Walter  of  Gorentry  (ii.  212),  give  other  reasons  for  the 
refusal  of  the  barons ;  the  literal  terms  of  their  tenure,  their  exhaustion 
after  their  long  march,  and  their  poyerty.  *  Barones  Northanhumbrensee 
inyitavit  ut  secum  transfretarent :  at  illi  pari  animo  eademque  sententia 
oontradizerunt  asserentes  non  in  boo  ei  obnoxios  esse  secundum  munia 
terrarum  suarum,  sed  et  in  expeditionibus  Anglicanis  se  nimis  exhaustos 
et  vehementer  extenuatos.'  B.  Ck)ggeshale,  pp.  24a,  243.  '  Quippe  qui 
longa  expeditione  vexati  non  £unle  possent  tantum  opus  ezhaustis  aggredi 
cistarchiis.'    W.  Cov.  ii  212. 

*  M.  Paris,  p.  239 :  *  Juiavit  rex,  tactii  saorosanctiB  evangelus,  quod 
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the  king  laid  his  proposals  hefore  the  harons,  and  again  he  was  met  The  baroni 

hj  a  refusal :  this  time  the  northern  harons  declared  that  their  ^;um 

tenure  did  not  compel  them  to  serve  ahroad  and  that  they  would 

not  follow  the  king  \    It  was  the  same  ground  which  had  heen 

taken  up  by  S.  Hugh  in  1 198,  and,  although  deficient  in  historical 

proof,  was  in  accordance  both  with  equity  and  with  the  altered 

state  of  things.     It  might  be  fair  enough,  when  John  was  duke 

Qf  Normandy,  for  his  English  barons  to  maintain  him  by  arms 

in  his  existing  rights ;  but  when  Normandy  was  lost,  and  lost 

by  his  fault,  it  by  no  means  followed  that  they  should  engage  in 

war  to  recover  it     Whether  he  had  a  right  to  take  them  to 

Poictou  was  more  than  doubtful.     The  northern  barons  who  Ocmdaot  of 

thenoriheni 

alleged  this  plea  were  for  the  most  part  members  of  that  second  twrom. 
aristocracy  which  had  grown  up  on  the  ruins  of  the  Conquest 
families  and  had  no  stake  in  Normandy.  They  had  been  trained 
under  the  eye  of  Glanvill  and  Richard  de  Lucy;  had  been 
uniformly  faithful  to  the  king  against  the  greater  feudatories ; 
had  manfully  discharged  their  duties  in  the  defence  against  the 
Scots ;  and  had  already  begun  to  show  that  propension  towards 
political  liberty  and  self-government  which  marks  them  during 
later  history;  for  tiiey  were  the  forefathers  of  that  great 
north  country  party  which  fought  the  battle  of  the  consti- 
tution during  the  fourteenth  and  fifteenth  centuries.  Indignant  ^^^^ 
at  their  attitude  of  resistance,  John  prepared  to  take  his  usual  '^^'T^'^Ffo 
prompt  vengeance.  He  marched  rapidly  northwards :  at  North- 
hampton the  archbishop  overtook  him  and  prevailed  on  him  to 
promise  a  legal  and  judicial  investigation  before  proceeding  to 
extremities*.    John  however  went  on  his  way;   advanced  to 

sanctftm  eoolesiam  ejnsqne  ordinfttoB  dUigeret,  defenderet  et  manuteneret 
oontra  omnet  ftdverrarioB  snot  pro  posse  suo,  qnodque  bonu  leges  anteoes- 
Bomm  raorum  et  pnedpne  leges  Edward!  regis  revocaret,  et  iniquas  de- 
stmeret,  et  omnes  homines  sues  secundum  justa  curiae  suae  judida  judicaret, 
quodque  singulis  redderet  jura  sua.' 

^  M.  Parts,  p.  339,  refers  to  this  second  application  the  excuse  of  poverty 
alleged  by  the  barons  :  and  no  doubt  the  reasons  mentioned  by  Balph  and 
Walter  belong  to  this  juncture ;  see  p.  594.  note  3. 

*  W.  Cot.  ii  31  a ;  M.  Paris,  p.  239.  Ralph  of  Coggeshale  says  that  the 
king  was  prevailed  on  to  renew  his  promises  to  the  northern  barons: 
'  NorthnnhumbreDses  regi  ooncordantur,  mediantibus  legato,  archiepiscopo 
Cantuaiiensi  et  aliis  episoopis  et  baronibus  ea  oooditione  ut  lioeat  eis  gaudere 
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SnM^to    I^^**°*  ^y  ^*y  ^^  *  demonstration,  but  returned  without  doin^ 

the  legate,    anything,  in  as  great  haste  as  he  had  gone  *.     On  the  3rd  of 

October  he  completed  his  transactions  with  the  pope  by  doing 

homage  to  the  legate  Nicolas  at  London  ^ 

Amen^i^ak      Whilst  John  was  thus  employed,  a  series  of  very  important 

Auguit4;.    meetings  had  been  held  by  the  justiciar  and  archbishop.     la 

•  order  to  ascertain  the  amount  due  by  way  of  restitution  to  the 

plundered  bishops,  a  general  assembly  was  called  at  S.  Alban's 

on  the  4th  of  August)  which  was  attended  not  only  by  the  bishops 

and  barons,  but  by  a  body  of  representatives  from  the  townships 

on  the  royal  demesne,  each  of  which  sent  its  reeve  and  four  l^;ai 

men.     In  this  council,  for  such  is  the  name  given  it  by  the 

historians  ',  a  much  wider  range  of  subjects  was  discussed  than 

in  which       the  assessment  of  the  losses  of  the  Church.     The  justiciar  laid 

tne  JAWS  or  ,  * 

HemiM«  before  the  whole  body  the  king's  recent  promise  of  good  govern* 

ment,  he  issued  an  edict  forbidding  the  illegal  exactions,  and 

referred  to  the  laws  of  Henry  I  as  the  standard  of  the  good 

customs  which  were  to  be  restored  ^    This  is  the  first  occasion 

on  which  the  laws  of  Henry  I  are  recurred  to  as  a  basis  of 

liberty,  and  it  may  be  regarded  as  a  mark  of  the  vast  increase 

in  royal  power  which  had  accrued  since  the  early  years  of  Henry 

II.    Probably  few  knew  what  the  laws  of  Henry  I  were ;  but 

the  archbishop  took  care  that  they  should  soon  be  informed. 

Another  council  was  called  at  S.  Paul's  on  the  25th  of  August^ 

ataYiB  libertatibus.'  But  he  places  the  agreement  after  the  amval  of  Car- 
dinal Nicolas. 

^  See  Sir  T.  D.  Hardy's  Itinerary  of  J(^,  in  the  Introduction  to  the 
first  volume  of  the  Patent  Rolls. 

»  W.  Gov.  ii.  214;  M.  Paris,  p.  247. 

*  M.  Paris,  p.  239 :  'In  crastino  (sc.  May  16) autem  misit  rex litteraa  ad 
omnes  viceoomites  regni  Angliae  praecipiens  ut  de  singulis  dominioorum 
suorum  villis  quatuor  legales  homines  cum  praeposito  apud  Sanctum  Al- 
banum  pridie  nonas  Augusti  fisM^rent  convenire.  .  .  Interfherunt  huic 
ooncilio  apud  Sanctum  Albanum  Galfridus  filius  Petri  et  episoopus  Winto- 
niensis  cum  archiepiscopo  et  episcopis  et  magnatibus  regni. 

*  Ibid. :  *Ubi  cunctis  pace  resis  denunciata,  ex  ejusdem  regis  parte  firmi- 
ter  praeceptum  est  quatenus  leges  Henrid  avi  sui  ab  omnibus  in  regno 
custodirentur  et  omnes  leges  iniquae  penitus  enervarentur.  Denunciatum 
est  praeterea  vicecomitibus,  forestariis,  aliisque  ministris  regis,  sicut  vitam 
et  membra  sua  diligunt,  ne  a  quoquam  aliquid  yiolenter  aztorqueant,  tbI 
alicui  injuriam  irrogare  praesumant,  aut  scotalla  alioubi  in  r^gno  &oiani 
sicut  &oere  consueverunt.' 
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and  there  Hemy s  charier  was  produced  \     It  was  seen  at  once  Oonnoa  of 
that  it  famished  both  a  safe, standing-ground  and  a  precedent  The  charter 
for  a  deliberate  scheme  of  reform.     The  justiciar  laid  before  the  prodo^ 
king  the  claims  of  the  council,  and  died  almost  immediately 
after,  on  the  2nd  of  October*. 

With  him  the  king  lost  his  hold  upon  the  baronage,  but  his  The  king's 
first  thought  was  one  of  relief :  *  When  he  arrives  in  hell,'  he  tS*5teat^of 
said,  'he  may  go  and  salute  Hubert  Walter;  for  by  the-  feet  of  *^i™*^***''' 
GK>d,  now  for  the  first  time  am  I  king  and  lord  of  England/ 
This  speech  recalls  the  words  addressed  by  the  English  to  Henry 
I  when  he  had  humbled  Robert  of  Belesme :  but  the  circum^ 
stances  were  very  different.     The  people  had  then  rejoiced  in 
the  humiliation  of  a  tyrant  who  was  persecuting  the  king  and 
themselves  alike ;  John  rejoices  in  the  death  of  a  faithful  servant 
who  had  until  now  stood  between  him  and  the  hatred  of  the 
people, — between  the  tyrant  and  his  destined  victims '.  Qeoffi^/s  Peter  des 
successor  was  a  foreigner ;  the  king,  to  the  great  disgust  of  the  suooeeds. 
barons,   confided  the  justiciarship  to  Peter  des  Boches,  the 
Poictevin  bishop  of  Winchester  \ 

The  meeting  at  S.  Alban's  is  the  first  occasion  on  which  we  importenoe 
find  any  historical  proof  that  representatives  were  summoned  to  tembiya^ 
a  national  council.     The  reeve  and  four  men  were  probably  "* 

called  upon  merely  to  give  evidence  as  to  the  value  of  the  royal 
lands ;  but  the  &ct  that  so  much  besides  was  discussed  at  the 
time,  and  that  some  important  measures  touching  the  people  at 
large  flowed  directly  from  the  action  of  the  council,  gives  to 
their  appearance  there  a  great  significance.     To  the  first  repre- 
sentative assembly  on  record  is  submitted  the  first  draught  of 
the  reforms  afkerwards  embodied  in  the  Charter  :  the  action  of  It  is  a  gene- 
this  council  is  the  first  hesitating  anfl  tentative  step  towards  of  r^roeen- 
that  great  act  in  which  Church,  baronage,  and  people  made      ^^ 
their  constitutional  compact  with  the  king,  and  their  first  sensible 
realisation  of  their  corporate  unity  and  the  unity  of  their  rights 
and  interests.     How  the  justiciar  would  have  carried  on  the 

^  M.  Paris,  p.  240, 

*  M.  Paris,  p.  343 ;  W.  Gov.  it  115 ;  B.  Coggeehale,  p.  345. 

'  M.  Paris,  p.  243 ;  see  above,  p.  308.  *  B.  Co^geshale,  p.  343« 
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Obwraritgr     undertaking  we  cannot  even  guess.    Unfortunately,  as  is  so  often 

historiam.    the  case  in  great  crises  of  histoiy,  the  attention  of  the  historians 

is  devoted  to  points  of  minor  interest;  and  when  we  should 

hear  of  great  constitutional  debates,  we  find  only  the  record  of 

the  doings  of  the  legates  and  the  bishops.     The  one  significant 

The  writ  of  fact  is  this, — ^that  the  kinir  on  the  7th  of  November  summoned 

November  7,  °  ' 

laij.  a  council  at  Oxford  to  which,  besides  the  armed  force  of  the 

knights,  each  sheriff  is  directed  to  send  four  discreet  knights 

from  his  county  to  discuss  with  the  king  the  business  of  the 

country  ^     The  four  legal  men  of  the  demesne  townships  are 

replaced  by  the  four  discreet  men  of  the  shire  :  the  very  words, 

*  ad  loquendum  nobiscum  de  negotiis  regni  nostri,'  are  an  omen 
of  the  institution  of  representative  parliaments.  Again  however 
the  historians  forsake  us,  and  we  do  not  even  know  that  the 
assembly  was  ever  held. 

iniaMJohn      The  eventfiil  year  came  to  a  close  without  overt  action. 

oi^  Oct.  19.  Early  in  1 2 1 4  John  went  abroad  and  stayed  there  until  October ; 
when  immediately  on  his  return  he  called  the  northern  barons 
to  account  for  not  accompanying  him.     But  they  had  been 

Oonfedem-    beforehand  with  him.     They  had  met  on  the  pretence  of  pil- 

barons  at  ^  grimage  at  S.  Edmund's,  and  had  there  sworn  that  if  the  king 
**  delayed  any  longer  to  restore  the  laws  and  liberties,  they  would 
withdraw  their  allegiance,  and  would  make  war  upon  him  until 
he  should  confirm  the  concession  by  a  sealed  charter.  The  pro- 
positions were  to  be  laid  before  him  immediately  after  Christ- 
mas; in  the  meantime  a  force  was  to  be  raised  sufficient  to 
begin  if  not  to  decide  the  struggle  \  The  king  however  accele- 
rated the  crisis  by  demanding  a  scutage,  which  the  barons 

refused  to  grant  \ 

9- 

*  Beport  on  the  Dignity  of  a  Peer,  App.  i.  p.  3 ;  Select  Charters,  p.  279. 
'  M.  Paris,  pp.  252,  153.    The  northern  barons  again  took  the  lead. 

*  Baiones  Northanhnmbriae  in  nnam  coenntes  sententiam  nt  regem  oompelle- 
rent  ad  refonnandam  ecclesiae  et  regni  libertatem  et  ad  abolendas  pravas 
oonsuetudines,  qnas  ad  depressionem  ecclesiae  et  regni  tain  pater  qoam 
frater  regis,  cum  his  abusionibus  quas  idem  rex  adjecerat,  olim  snscitayerant, 
secundum  quod  rex  amio  praeterito  juraverat,  regem  super  his  ...  .  orant 
et  adhortantur,  insuper  et  cartam  Hemioi  primi  proferunt.'  B.  Cogges- 
hale,  p.  146. 

*  *  bissensio  orta  est  inter  Jobannem  regem  Angliae  et  quoedam  de  pro- 
oeribus  pro  scutagio  quod  petebat  ab  illis  qui  non  ierant  nee  miserant  cum 
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John's  first  thought  was  to  attempt  to  divide  his  enemies.  Johngnnto 
The  clergy  might  be  detached  from  the  barons  by  a  promise  of  eieoti^to 
the  freedom  of  election  which  had  been  so  long  withdrawn  from  *      "™>p». 
them;  and  on  the  21st  of  November  a  charter  was  issued  to 
that  effect  ^     This  failed  of  its  purpose ;  for  the  bishops,  with 
Langton  at  their  head,  had  of  course  not  taken  part  in  the  oath 
at  S.  Edmund's ;  they  were  one  in  counsel  with  the  barons,  but 
had  not  been  compelled  to  break  off  relations  with  the  king; 
nor  could  they  have  armed  their  retainers  in  the  cause  without 
throwing  the  country  at  once  into  civil  war.     Nothing  more  was 
done  until  after  Christmas.     On  the  feast  of  the  Epiphany,  John  He  rooeives 
at  the  Temple  received  a  deputation  from  the  barons  and  heard  Jan.  6,  015. 
their  demands  :  smothering  his  indignation,  he  requested  a  truce 
until  the  first  Sunday  after  Easter '.      This  was  agreed  to ;  and 
the  king  employed  the  respite  in  renewed  attempts  to  sow  dis- 
trust among  his  enemies.     He  again  issued  the  charter  of  free-  His  mea- 
dom  to  the  Church  ^,  directed  the  oath  of  allegiance  and  fealty  precautioii. 
to  be  taken  throughout  England  ^  to  him  alone,  and  demanded 
a  renewal  of  homage  from  his  tenants-in-chief.     Not  content 
with  this,  he  took  the  vow  of  Crusade  *,  involving  in  the  guilt  of 
sacrilege  all  who  should  raise  their  hands  against  him.     But  the  '^^^^f?^  ^ 
barons  were  undismayed ;  they  collected  an  army  at  Stamford, 
and  marched  as  soon  as  the   truce   expired   to  Brackley  in 
Northamptonshire.     The  king,  who  was  at  Oxford,  sent  the 
archbishop  and  William  Marshall  to  demand  their  conditions ; 
and  the  messengers  brought  back  a  long  schedule  of  demands, 
which  the  king  at  once  refused  to  grant.     The  barons,  on  the 


ipBO  in  Pictaviam.  Dantibus  enim  illud  plurimis,  oontradixerunt  ex 
Aquilonaiibufl  nonnulli,  illi  videlicet  qui  anno  praeterito  regem  ne  in 
Pictaviam  transiret  impedierunt,  dicentes  se  propter  terras  quas  in  Anglia 
tenent  non  debere  regem  extra  regnum  seqni  neo  ipsnm  euntem  souti^o 
juvare.  E  contrario  rege  id  tanquam  debitum  ezigente,  eo  quod  in  diebus 
patns  sui  necnon  et  fratris  sic  fieret,  res  nlterius  processisset  nisi  legati 
praesentia  obstitisset.  Prolata  est  carta  quaedam  libertatum  ab  Henrico 
primo  Anglis  data,  quam  quasi  in  observandam  cum  sibi  confirmari  a  r^;e 
proceres  jam  dicti  postularent,  dilata  est  res  in  annum  alterum.'  W.  Gov. 
ii.  217,  218. 

^  Statutes  of  the  Bealm,  i.  5 ;  Select  Charters,  pp.  279-281. 

'  M.  Paris,  p.  253.  '  M.  Paris,  p.  263. 

*  M.  Paris,  p.  253;  W.  Gov.  ii.  218.  »  W.  Gov.  ii.  219. 
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receipt  of  this  news,  proceeded  by  way  of  Northampton,  Bedford, 
and  Ware  to  London,  where  they  were  received  with  a  heartj 
welcome  on  the  24th  of  May.  The  adhesion  of  the  LondonerB 
was  followed  by  a  great  defection  from  the  king's  parfy ;  nearly 
all  the  members  of  his  court  and  household  obeyed  the  sum- 
mons addressed  to  them  by  the  confederacy,  and  lefb  John  with- 
out any  power  of  resistance.  Under  these  circumstances  be 
set  his  seal  to  the  articles  proposed  by  the  barons,  and  ismied 
the  Great  Charter  of  liberties  on  the  15th  of  June  at  RunBy- 
mede*. 

165.  The  Great  Charter,  although  drawn  up  in  the  form  of  a 
royal  grant,  was  really  a  treaty  between  the  king  and  his  sub- 
jects ;  it  was  framed  upon  a  series  of  articles  drawn  up  by  them  *, 
it  contained  the  provision  usual  in  treaties  for  securing  its  execu- 
tion, and  although  in  express  terms  it  contained  only  one  part  of 
the  covenant,  it  implied  in  its  whole  tenour  the  existence  and 
recognition  of  the  other.  The  king  granted  these  privil^^  on 
the  understanding  that  he  was  to  retain  the  allegiance  of  the 
nation.  It  is  the  collective  people  who  really  form  the  other 
high  contracting  party  in  the  great  capitulation, — ^the  three 
estates  of  the  realm,  not  it  is  true  arranged  in  order  according 
to  their  profession  or  rank,  but  not  the  less  certainly  combined  in 
one  national  purpose,  and  securing  by  one  bond  the  interests  and 
rights  of  each  other  severally  and  of  all  together.  The  Charter  con- 
tains a  clause  similar  to  that  by  which  Henry  I  tried  to  secure 
the  rights  of  his  subjects  as  against  the  mesne  lords  ;  but  now  the 
provision  is  adopted  by  the  lords  themselves  for  the  security  of 
fftir  and  equal  justice  :  '  All  the  aforesaid  customs  and  liberties 
that  we  have  granted  to  be  held  in  our  kingdom,  so  &r  as  pertains 
to  us,  with  reference  to  our  vassals,  all  men  of  our  kingdom,  as 
well  clerk  as  lay,  shall  observe,  so  far  as  pertains  to  them,  wiih 
reference  to  their  men  V    The  barons  maintain  and  secure  the 


^  M.  Paris,  pp.  353-355;  W.  Covent^,  li.  310-333  ;  It.  Coggeshale, 
pp.  347-349.  The  best  account  of  the  crisis  is  to  be  found  in  the  ^re&ce 
prefixed  by  Blackstone  to  his  edition  of  Magna  Carta. 

'  Select  Charters,  pp.  381-388. 

'  Artidee  of  tJie  Bazons,  §  48  ;  Magna  Carta,  §  63.    See  above,  p.  306. 
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right  of  the  whole  people  as  agamst  themselveB  as  well  as  against  It  protects 
their  master.  Clause  by  clause  the  rights  of  the  commons  are  of  the 
provided  for  as  well  as  the  rights  of  the  nobles ;  the  interest  of 
the  freeholder  is  everywhere  coupled  with  that  of  the  barons 
and  knights  ;  the  stock  of  the  merchant  and  the  wainage  of  the 
villein  are  preserved  from  undue  severity  of  amercement  as  well 
as  the  settled  estate  of  the  earldom  or  barony  ^.  The  knight  is 
protected  against  the  compulsory  exaction  of  his  services,  and 
the  horse  and  cart  of  the  freeman  against  the  irregular  requisi- 
tion even  of  the  sheriflP^  In  every  case  in  which  the  privilege  of 
the  simple  freeman  is  not  secured  by  the  provision  that  primarily 
afifects  the  knight  or  baron,  a  supplementary  clause  is  added  to 
define  and  protect  his  right ;  and  the  whole  advantage  is  ob- 
tained for  him  by  the  comprehensive  article  which  closes  the 
essential  part  of  the  charter. 

This  proves,  if  any  proof  were  wanted,  that  the  demands  of  The  \mwM 
the  barons  were  no  selfish  exaction  of  privilege  for  themselves ;  seiflihiy* 
it  proves  with  scarcely  less  certainty  that  the  people  for  whom 
they  acted  were' on  their  side.     The  nation  in  general,  the  people  The  people 
of  the  towns  and  villages,  the  commons  of  later  days,  the  English- 1£^  side.    , 
men  who  had  fought  the  battles  of  the  Norman  kings  against 
the  feudatories,  had  now  thrown  themselves  on  the  side  of  the 
barons :  John's  tyranny  had   overthrown  that  balance  of  the 
powers  of  the  State  which  his  predecessors  had  striven  with  so 
much  earnestness  and  so  much  policy  to  adjust.     We  do  not 
indeed  find,  in  the  list  of  those  who  forced  the  king  to  yield,  any 
names  that  prove  the  commons  to  have  been  influential  in  the 
drawing  up  of  the  articles  :  the  conspicuous  names  are  those  of 
the  northern  barons,  of  the  men  of  the  great  ministerial  houses, 
and  of  that  remnant  of  the  Conqueror's  baronage  that  had  out 
themselves  loose  from  Normandy  and  Norman  principles  and 
reconciled  themselves  to  the  nobler  position  of  leaders  of  their 
brother  Englishmen.     It  was  probably  by  the  bishops^Iiangton  Debtor  the 
in  particular,  and  the  legal  members  of  the  confederacy,  that  the  SSebishops 
rights  of  the  freeholder  were  so  carefully  fenced  round  with  pro-  "^ 


'  Art.  Bar.  %  8 ;  Magna  Carta,  §  ao. 

*  Art.  Bar.  §  ao;  Magna  Carta,  §  30. 
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visions.  These  men  and  their  successors  led  the  commons  and 
acted  for  them  until  the  Beformation^  with  little  discord  and 
still,  less  jealousy  of  their  rising  influence;  and  it  was  the  ex- 
tinction of  the  class  which  furnished  their  natural  leaders  that 
thre^  the  Church  and  the  nation  under  the  tyranny  that  followed 
the  Wars  of  the  Boses. 

The  Great  Charter  is  the  first  great  puhlic  act  of  the  nation, 
after  it .  has  realised  its  own  identity :  the  consummation  of  the 
work  for  which  unconsciously  kings,  prelates,  and  lawyers  hare 
been  labouring  for  a  century.  There  is  not  a  word  in  it  that 
recalls  the  distinctions  of  race  and  blood,  or  that  maintains  the 
differences  of  English  and  Norman  law.  It  is  in  one  view  the 
summing  up  of  a  period  of  national  life,  in  another  the  starting- 
point  of  a*  new,  not  less  eventful,  period  than  that  which  it 
closes. 

Magna  Carta  in  its  completed  form  attests  the  account  given 
by  the  historians  of  its  origin  and  growth.  It  is  based  on  the 
charter  of  Henry  I ;  it  follows  the  arrangement  of  that  famous 
document,  and  it  amplifies  and  expands  it,  so  as  to  bring  under 
the  principles,  which  were  for  the  first  time  laid  down  in  ajd. 
iioo,  all  the  particular  rights,  claims,  and  duties  which  had 
come  into  existence  during  the  developments  of  the  inter- 
vening century.  As  the  whole  of  the  constitutional  histoiy 
of  ^England  is  little  more  than  a  commentary  on  Magna  Carta, 
a  brief  summary  of  the  articles,  regarded  as  the  outgrowth  of 
the  previous  history,  is  all  that  is  necessary  or  possible  at  this 
stage  of  our  work. 

The  king  declares  himself  moved  to  issue  the  charter,  as  his 
great-grandfather  had  done,  by  his  pious  regard  for  God  and 
his  desire  for  the  benefit  of  his  people :  the  coimsellors  by  whose 
advice  he  acts,  and  whose  names  he  enumerates,  are  the  bishops 
and  barons  who  had  not  taken  an  overt  part  against  him,  or 
who  onlyhat  the  last  moment  had  joined  the  confederation  which 
compelled  him  to  3deld. 

The  first  clause,  again,  as  in  the  charter  of  Henry  I,  secm^e 
the  rights  of  the  Church ;  repeats  and  confirms  the  charter, 
twice  issued  already,  for  the  free  election  to  bishoprics^  and  the 
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great  principle  so  often  appealed  to  both  earlier  and  later,  *  quod 
Anglicana  Ecclesia  libera  sit^' 

This  is  followed  by  a  series  of  clauses  protecting  the  tenants-  Bemedy  of 

feudal 

in-chief  of  the  Crown  from  the  abases  of  feudal  right ;  a  fixed  abuaes  in 

sum  is  determined  for  the  relief,  as  *  the  ancient  relief/  the  very  of  relief. 

statement  betraying  the  nature  of  the  grievances';  the  relief  is  and 

altogether  abolished  where  the  right  of  wardship  is  exercised ;  ™*'™*®' 

the  latter  right  is  carefully  limited ;  the  disparagement  of  heirs 

by  unequal  marriages  is  forbidden ;  and  the  widow  is  secured 

against  spoliation  as  well  as  against  compulsion  to  take  another 

husband'.     The  latter  concession  John  had  already  declared 

himself  willing  to  grant  in  that  scheme  of  abortive  reforms 

which  he  propounded,  before  his  submission  to  the  pope,  in 

A.D.  1 21 2.    This  portion  of  the  charter  closes  with  three  articles  Bemedy 

.  .  ,  of  the 

in  which  the  king  renoxmces  the  oppressive  means  which  had  tyrannical 

®  ^  exaction  of 

been  used  to  secure  the  payment  of  debts  to  the  Crown  and  to  debta. 
the  Jews,  in  whose  debts  the  Crown  had  an  ulterior  and  con- 
tingent interest.  These  clauses  show  that  the  king's  servants 
had  departed  from  the  rules  which  had  prevailed  in  the  Ex- 
chequer under  Henry  II,  and  which  had  been  carefully  drawn 
up  so  as  to  secure  the  rights  of  the  Crown  with  the  greatest 
regard  to  the  safety  of  the  debtor*. 

The  twelfth  and  three  following  articles  are  those  to  which  The  ooniti. 

tutional 

the  greatest  constitutional  interest  belongs ;  for  they  admit  the  artioiet. 
right  of  the  nation  to  ordain  taxation,  and  they  define  the  way 
in  which  the  consent  of  the  nation  is  to  be  given.     No  scutage  Limitation 
or  aid,  other  than  the  three  regular  feudal  aids,  is  henceforth  to  scutBges. 
be  imposed  but  by  the  common  counsel  of  the  nation,  and  the 

^  Magna  Carta,  §1.  Of.  the  charter  of  Henry  I,  §  i  ;  Stephen,  Charter 
■ii. ;  Select  Charters,  pp.  97,  1 14. 

«  Magna  Carta,  §§  3-4;  Art.  Bar.  §§  1-3.  Cf.  Charter  of  Henry  I, 
§  3 ;  Aanze  of  Northampton,  §  4;  Dialogns  de  Scaccario,  lib.  ii.  c.  10 : 
where  the  role  that  a  relief  is  not  to  be  taken  on  the  coming  to  age  of 
a  royal  ward,  is  laid  down  as  it  is  in  the  charter  itself. 

»  Art.  Bar.  §§4,  17;  Magna  Carta,  §§  6-8.  Cf.  Charter  of  Henry  I, 
§§  3»  4-  Walter  of  Coventry  says,  'sed  et  viduis  dicitur  propitius  exsti- 
iisse,'  of  the  refoims  proposed  in  1212 ;  ii.  207. 

*  Magna  Carta,  §§  9-11 ;  Art.  Bar.  §§  5,  15,  16,  34.  35.  Cf.  Charter  of 
Henry  I,  §§  6-8;  Dialogos  de  Scaccario,  ii  12-17;  -^^^  <^  Northamp- 
ton, §4. 
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Method  of    oommon  counsel  of  the  nation  is  to  be  taken  in  an  assemblj 

the  natioiud  duly  summoned ;   the  archbishops,  bi^ops,  abbots,  earls,  and 

greater  barons  are  to  be  called  up  by  royal  writ  directed  to 

each  severally ;  and  all  who  hold  of  the  king  in  chi^  below  the 

rank  of  the  greater  barons,  are  to  be  summoned  by  a  general 

writ  addressed  to  the  sheriff  of  their  shire ;  the  summons  is  to 

express  the  cause  for  which  the  assembly  is  called  together; 

forty  days'  notice  is  to  be  given ;  and  when  the  day  has  arrived 

the  action  of  those  members  who  obey  the  summons  shall  be 

Historical     taken  to  represent  the  action  of  the  whole  ^.     This  most  im- 

importanoe 

oft^ie       portant  provision  may  be  regarded  as  a  summiug-up  of  the 

history  of  parliament  so  far  as  it  can  be  said  yet  to  exist.  It 
probably  contains  nothing  which  had  not  been  for  a  long  time 
in  theory  a  part  of  the  constitution :  the  kings  had  long  con- 
sulted their  council  on  taxation ;  that  council  consisted  of  the 
elements  that  are  here  specified,  and  had  been  summoned  in  a 
way  analogous  to  if  not  identical  with  that  here  defined.  But 
the  right  had  never  yet  been  stated  in  so  clear  a  form,  and  the 
statement  thus  made  seems  to  have  startled  even  the  barons; 
they  had  not  ventured  to  claim  it,  and  when  they  had  the  reins 
of  power  in  their  own  hands  they  seem  in  the  subsequent  editions 
of  the  charter  to  have  shrunk  from  repeating  the  clauses  wiiich 
contained  it '.  It  was  for  the  attainment  of  this  right  that  the 
struggles  of  the  reign  of  Henry  III  were  carried  on ;  and  the 
realisation  of  the  claim  was  deferred  until  the  reign  of  his  suc- 
cessor. In  these  clauses  however  the  nation  had  now  obtained 
a  clear,  or  comparatively  clear,  definition  of  the  right  on  which 
their  future  political  power  was  to  be  based. 
Aids  of  The  limitation  of  royal  exaction  is  supplemented  by  a  cor- 

imited.  responding  limitation  of  the  power  of  the  mesne  lords ;  the 
king  is  not  to  empower  them  to  take  aids  except  for  the  three 
recognised  purposes,  and  then  only  such  sums  as  are  reasonable : 


^  Magna  Carta,  §§  ia-14;  Art.  Bar.  $  3a.  The  provision  for  the  snin- 
mooing  of  the  council  10  not  among  the  barons*  articles,  and  probably 
Mcpresses  the  eaiiier  practice ;  see  above,  p.  467. 

'  This  cUnse  is  net  found  in  any  of  Uie  numerous  oonfiimations  of  the 
Great  Charter. 
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nor  b  any  one  to  be  distrained  to  perform  more  than  the  proper 
service  of  his  tenure '. 

The  next  series  of  claases  concern  judicial  proceedings :  the  Jodioifti 
suitors  who  are  involved  in  Common  Pleas  are  no  longer  to  bo  common 
compelled  to  follow  the  Curia  R^is*:  the  trials  are  to  be  heard  tSaU, 
in  some  fixed  place.     The  recognitions  of  novel  disseisin,  mort  SSST 
d'ancester,  and  darrein  presentment  are  henceforth  to  be  taken 
in  the  county  courts,  before  two  justices  who  will  visit  each  shire 
every  quarter,  and  four  knights  chosen  by  the  county  court  for 
the  purpose  ^    The  freeman  is  not  to  be  amerced  in  a  way  that 
will  ruin  him,  the  penalty  is  to  be  fixed  by  a  jury  of  his  neigh- 
bourhood ;  earls  and  barons  are  to  be  amerced  by  their  peers, 
and  clerks  only  in  proportion  to  their  non-ecclesiastical  pro- 
perty ^.     Such  a  clause  proves  that  the  careful  provisions  of  the 
Exchequer  on  this  point  had  been  transgressed  by  the  king,  who 
had,  as  we  learn  from  the  historians,  imposed  amercements  of 
scandalous  amount  and  with  wanton  tyranny,  just  as  he  com- 
pounded by  fines  for  imaginary  ofiences.    The  sheriffs,  constables,  limitation  of 
Qoroners,  and  bailiffs  of  the  king  are  forbidden  to  hold  pleas  the  £efS. 
of  the  Crown  ^ ;  a  further  limitation  on  the  power  of  the  local 
magbtrates,  which  had  been  already  curtailed  by  the  direction 
issued  in  Richard's  reign  that  no  sheriff  should  be  justice  in 
his  own  county.     Such  a  provision  shows  some  mistrust  of  the 
sheriffs  on   the  part  of  both   king  and  barons;   but  it  was 
probably  disregarded  in  practice.     This  is  the  first  of  a  series 
of  articles  by  which  the  abuse   of  the  sheriff's  authority  is 

*  Magna  Carta,  §(  15,  16;  Art.  Bar.  §(  6,  7. 
>  Magna  Carta.  %  17 ;  Art  Bar.  (  8. 

*  Magna  Carta,  §§  18,  19;  Art.  Bar.  8.  See  the  Assiie  of  Northamp- 
ton, §  5. 

*  Magna  Carta,  §(  to-t%\  Art  Bar.  )(  9-11.  Cf.  Dialogui  de  Soao- 
cario,  lib.  ii.  a  14,  where  the  order  to  be  obeenred  by  the  iheriflb  in  salee 
18  preeoribed :  *  Mobilia  cojuaque  primo  vendantur,  bobui  autem  arantibus, 
per  qnos  agrionltura  solet  exeroeri,  quantum  poterint  parcant,  ne  ipaa 
defioiente  debitor  ampliua  in  futurum  egere  oo^tur.'  Thia  is  a  piece  of 
Henry's  ipecial  legislation;  Seleot  Charters,  p.  229. 

*  Magna  Carta,  §  24 ;  Art  Bar.  (  14.  The  barons  had  asked  that  the 
sheriflb  should  not  interfere  in  pleas  of  the  Crown  tine  eonmatanbiu:  the 
charter  forbids  both  sherifb  and  coroners  (vel  coronatores)  to  hold  such 
pleas;  a  imd  which  seems  to  suggest  that  there  was  some  jealousy  of 
the  elective  ofi&cer.  Cf.  Asoie  of  Eichard  I,  ▲•D.  1194,  art  31 ;  and  see 
above,  p.  505. 
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Remedy  of  restrained  ^ ;  the  ferms  of  the.  counties  and  other  jurisdictions 
abuMi?iad  are  not  to  be  increased ;  the  debts  due  to  tbe  Crown  which  are 
•xactioni.  collected  bj  the  sheriff  are  to  be  collected  under  the  view  of  the 
lawful  men  of  the  neighbourhood ;  the  goods  of  intestates  are  to 
go  to  their  natural  heirs ;  the  royal  officers  are  to  pay  for  all 
the  provisions  which  they  take  by  requisition ;  they  are  not  to 
take  money  in  lieu  of  service  from  those  who  are  willing  to 
perform  the  service  in  person ;  they  are  not  to  seize  the  horses 
and  carts  of  the  freeman  to  do  royal  work,  nor  his  wood  without 
his  consent ;  the  lands  of  convicted  felons  are  to  be  held  by  the 
Crown  for  a  year  and  a  day,  and  then  to  revert  to  the  lords  * ; 
and  the  weirs  in  the  Thames,  the  Medway,  and  the  other  rivers 
of  England  are  to  be  removed. 

The  remaining  articles  of  general  application  are  of  a 
miscellaneous  character;  some  laying  down  great  principles, 
and  others  defining  points  of  minute  and  occasional  import. 
The  use  of  the  writ  of  Praecipe  is  limited':  the  uniformity 
of  weights  and  measures  is  directed  in  the  words  of  Itichard's 
assize*;  the  writ  of  inquest  in  cases  where  life  and  limb  are 
concerned  is  to  be  granted  freely*:  the  king  will  not  claim 
the  sole  wardship  of  the  minor  who  has  other  lords,  except 
where  he  is  the  king's  tenant  by  km'ght  service':  no  bailiff 
is  to  force  a  man  to  compurgation  or  ordeal  without  faithful 
Priviiegei  of  witnesses  ^.  Merchants  may  go  out  and  come  in  without  paying 
exorbitant  customs  }  and  all  lawful  men  may  leave  the  kingdom 
and  return  except  in  time  of  war,  or  when  the  traveller  belongs 
Bscheate.  to  a  nation  at  war  with  the  king  ®.  The  vassals  of  an  escheated 
honour  are  not  to  be  treated  by  the  king  as  tenants-in-chief 


Misoel- 
laneoas 
•rtiolet. 


Writ  of 
Praecipe: 


inqnesfes. 


»  Magna  Carta,  (§  25-33;  Art.  Bar.  §§  14-16,  18-J3. 

*  See  Dialogue  de  ScaocArio,  lib.  ii.  c.  10;  Assize  of  Clarendon,  §  5. 

*  Art.  Bar.  §  24;  Magna  Carta,  (  34 ;  Glanvill,  lib.  i.  c.  6.  See  Blaok* 
stone,  Conun.  iii.  274;  Bmnner,  Schwurgericht,  pp.  405-407.  It  is  a 
peremptory  writ  enjoining  the  sheriff  to  command  the  person  in  question 
to  do  some  act,  or  show  why  he  should  not  be  compelled.  It  was  in 
fact  an  evocation  of  tbe  particular  cause  to  the  king's  court. 

*  Art.  Bar.  §  la  ;  Magna  Carta,  §  35  ;  Hoveden,  iv.  33. 

»  Art.  Bar.  $  a6;  M.  C.  §  36.  •  Art.  Bar.  (  27;  M.  C.  )  37. 

^  Art.  Bar.  §  aS ;  Magna  Carta,  (  38. 

*  Art.  Bar.  $§  3t>  3^  ;  Magna  Carta,  §§  41,  4a.  A  similar  priTil^;e  had 
been  granted  by  charter  as  early  as  Apr.  5,  i  aoo.     See  Charter  Bolls,  p.  60* 
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of  the  Crown,  but  only  to  pay  such  reliefs  and  aids  as  they 

would  owe  to  the  mesne  lord  if  there  were  one*.    The  forest  Bgnydypf 

the  fbreti 
courts  are  not  to  compel  the  attendance  of  any  man  who  is»ba«e«» 

not  directly  concerned  in  the  forest  jurisdiction :  this  clause 
relieves  the  people  of  the  shires  in  which  the  forests  lie  from 
the  compulsory  attendance  directed  by  the  Assize  of  Wood- 
stock ".  It  is  followed  by  a  still  greater  concession ;  all  the 
forests  made  in  the  present  reign  are  disforested,  and  all  rivers 
placed  in  fence  are  thrown  open ;  a  thorough  investigation  of 
all  the  forest  usages  is  to  be  mado  by  an  inquest  of  twelve 
sworn  knights,  and  all  the  bad  customs  are  to  be  abolished 
forthwith'.  By  these  clauses,  which  form  the  only  forest  charter 
issued  by  John*,  a  great  yet  reluctant  concession  is  made  to  a 
demand  which  had  been  increasing  in  intensity  and  listened 
to  with  stubborn  disregard  for  a  century  and  a  half. 

Other  clauses  are  of  a  more  general  character.     The  thirty-  Bnunoutkm 
ninth   and  fortieth   are  famous  and   precious  enunciations  ofpru^piet 
principles.     *  No  free  man  shall  be  taken,  or  imprisoned,  or 
disseized,  or  outlawed,  or  exiled,  or  any  wise  destroyed;   nor 
will  we  go  upon  him,  nor  send  upon  him,  but  by  the  lawful 
judgment  of  his  peers  or  by  the  law  of  the  land.     To  none 
will  we  sell,  to  none  will  we  deny  or  delay,  right  or  justice'/ 
The  judicium  parium  was  indeed  no  novelty ;   it  lay  at  the  ThBjudMwm 
foundation  of  all  German  law;  and  the  very  formula  here  used 
is  probably  adopted  from  the  laws  of  the  Franconian  and  Saxon 
Caesars ;  but  it  was  no  small  gain  to  obtain  the  declaration 
in  such  terms  from  a  king  who  by  giving  the  promise  made 
a  confession  of  past  misgovemment '. 

>  Art.  Bar.  %  36 ;  Magna  Carta,  §  46. 

'  Art.  Bar.  §  39 ;  Magna  Carta,  §  44.  See  the  Aamze  of  WoodBtock, 
(  II ;  Select  Charters,  p.  151. 

»  Art.  Bar.  (  47 ;  Magna  Carta,  %  47.  Cfl  Charter  of  Henry  I,  $  10; 
and  Stephen's  second  Charter. 

*  The  Forest  Charter  ascrihed  to  him  by  Matthew  Paris  belongs  to 
Heniy  III. 

*  Art  Bar.  §§  19,  30. 

*  Compare  the  foUowing  passages  from  the  Ldbri  Feudorum  :  Conrad  the 
Salic  (aj>.  1034-1036)  says,  '  Praecipimus  . .  .  ut  nuUus  miles  .  .  .  tam  de 
nostris  majoribas  TalvasBoribiis  quam  eorum  militibus  sine  certa  et  con- 
▼icta  culpa  suam  benefidum  perdat  nisi  secundum  ooosuetadinem  ante- 
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^d|^  to         Another  significant  article  pledges  the  king  to  confer  the 

in  the  law.    Bheriffdoms  and  other  judicial  offices  of  the  local  courts  only 

Bights  of     on  men  skilled  in  the  law^.     Another  secures  to  the  founders  of 

pfttrom.  m  n 

religious  houses  their  rights  of  custody  during  vacancy';  and 

another  forbids  that  any  one  should  be  taken  or  imprisoned  on 

the  appeal  of  a  woman,  except  for  the  death  of  her  husband'. 

GenOTri^  Such,  with  the  provision  for  the  application  of  the  roles 
thus  enunciated  to  the  whole  nation,  are  what  may  be  called 

'']^Jg^^  the  general  articles  of  the  Charter.  The  remainder  is  composed 
of  clauses  of  special  and  transient  interest :  the  king  undertakes 
to  surrender  all  charters  and  hostages  placed  in  his  hands  as 
securities,  and  to  dismiss  the  detested  group  of  foreign  servants 
whom  he  had  gathered  round   him  either  as  leaders  of  mer- 

DiraaiMai  of  cenaries  or  as  ministers  of  small  tyrannies.  As  soon  as  the 
'  pacification  is  completed  he  will  dismiss  all  his  mercenaries, 
forgive  and  recall  all  whom  he  has  disseized  or  exiled ;  he  will 
then  reform,  on  the  principles  already  adopted,  the  forests  made 
by  his  father  and  brother,  and  do  justice  in  other  ways,  for 
many  of  the  promises  made  in  the  earlier  part  of  the  Charter 

The  Scots  had  no  retrospective  validity.  The  rights  of  the  Welsh  who 
have  been  oppressed  are  at  the  same  future  period  to  be  de- 
termined and  recognised ;  the  Welsh  princes  and  the  king  of 
Scots  are  to  have  justice  done ;  and  a  general  amnesty  for  all 
political  offences  arising  out  of  the  present  quarrel  is  to  be 
given*. 

Means  of  The  enforcement  of  the  Charter  is  committed  to  twenty-five 

barons,  to  be  chosen  by  the  whole  baronage.     These  are  em- 

ceesorum  nostrornm  et  judiciam  parium  suorum. ...  Si  oontentio  fuerit 
de  beneficio  inter  capitaneos,  coram  imperatore  definiri  debet;  si  vero 
fuerit  oontentio  inter  minores  valvassorea  et  majoree  de  beneficio,  in  jadicio 
pariom  snorum  definiatur  per  judioem  cnrtis.'  Lib.  Feud.  I.  xviiL — ^Lothar 
II  says,  'Sancimus  ut  nemo  miles  adimatur  de  possessione  sui  beneficii 
nisi  convicta  culpa  quae  sit  laudanda  per  judicium  parium  tuorum  sicut 
supra  dictum  est.'  B)id.  c.  xxii ;  Pertz,  Legg.  ii.  39 ;  app.  p.  185.  In  the 
laws  of  Henry  I  (so  called)  the  same  principle  is  laid  down :  *  Unusqaisqae 
per  pares  suos  judicandus  est.* 

'  Art.  Bar.  §  42 ;  Magna  Carta,  §  45.  On  this  principle  the  steward  <^ 
a  court-leet  must  be  a  learned  steward. 

'  Art.  Bar.  §  43 ;  Magna  Carta,  (  46. 

'  Magna  Carta,  §  54. 

*  Magna  Carta,  §§  49-59>  ^^  •  Art.  Bar.  §§  44-4<^> 


and  Welsh. 


execution. 
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powered  to  lery  war  against  the  king  himself  if  he  refuse  to  The 
do  justice  on  any  claim  liedd  before  him  by  four  of  their  number ;  execiSon. 
and  in  conjunction  with  the  communa — the  community  of  the 
whole  realm — to  distrain  him,  saving  his  royal  person  and 
queen  and  children  ^ 

The  last  clause  contains  the  enactinir  words,  '  We  will  and  ^naotinf 

wordsftnd 
firmly  enjoin/  and  the  oath  to  be  taken  on  the  part  of  the<»th. 

king  and  on  the  part  of  the  barons,  that  all   these  articles 

shall  be  observed  in  good  faith  and  without  evasion  of  their 

plain  construction  '. 

In  this  mere  abstract  of  the  Great  Charter  we  have  the  BeooKnitkm 
summing-up  of  the  rights  and  duties  that  have  been  growing  natioiial 
into  recognition  whilst  the  nation  was  growing  into  conscious-  ™ 
ness.     The  Commv/na  totiua  terrae,  which  is  to  join  with  the 
twenty-five  barons  in  the  execution  of  the  Charter,  has  at  last 
entered  upon  its  career  of  constitutional  life. 

So  great  a  boon  as  Magna  Carta  might  almost  excuse  the  ^9^ 

men  by  whose  agency  it  was  won  from  a  trial  at  the  bar  of  persons  who 

,       ,       won  the 
history.     But  so  much  of  the  earlier  fortunes  of  the  constitution  Chjurter. 

turns  upon  personal  history,  on  the  local,  official,  and  family 
connexions  of  the  great  men,  that  we  cannot  dismiss  the  sub- 
ject without  the  inquiry.  Who  were  the  men,  and  what  was 
their  training  1  Who  were  the  barons  that  now  impose  limits 
on^  royal  tyranny,  and  place  themselves  in  the  vanguard  of 
liberty)  How  have  they  come  to  sit  in  the  seats  and  wield 
the  swords  of  those  whom  so  lately  we  saw  arrayed  in  feudal 
might  against  king  and  people  t 

The  barons  who  took  part  in  the  transactions  out  of  which  Foorftdd 
■mr  r>i  1    t        t    t    t  classiflcattoii 

Magna  Carta  emerges — ^and  the  whole  baronage  was  m  one  way  of  the 

or  another  directly  concerned  in  it — fall  into  four  classes :  those 

who  began  the  quarrel  in  a.d.  1213  by  refusing  to  follow  the 

king  to  France ;  those  who  joined  them  after  the  councils  held 

at  S.  Alban*s  and  in  S.  Paul's ;  those  who  left  the  king  in  the 

spring  of  a.d.  1215  after  the  adhesion  of  the  Londoners;  and 

those  who  continued  with  him  to  the  last.     Each  of  these 


^  Magna  Carta,  §  61 ;  Art.  Bar.  §  49.        ,       *  Magna  Carta,  (  63. 
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divisions  contained  men  who  acted  on  the  ground  of  pablic 
right,  and  others  who  were  mainly  influenced  by  private  friend- 
ship and  gratitude,  or  by  the  desire  of  avenging  private  wrongs. 

The  lint  The  first  class  was  chiefly  composed  of  the  north  country 

clan;  the  ...  i         • 

noHhem  barons,  the  Northimbrani,  Norenses,  Aquilonares  of  the  chroni- 
clers. No  list  of  them  is  given,  but  they  can  be  easily  dis- 
tinguished in  the  roll  of  chiefs  enumerated  by  Matthew  Paris 
in  connexion  with  the  assembly  at  Stamford  :  they  are  Eustace 
de  Vesci,  Richard  de  Perci,  Robert  de  Ros,  Peter  de  Brub, 
Nicolas  de  Stuteville,  William  de  Mowbray,  Simon  de  Kyme, 
Gilbert  de  la  Val,  Oliver  de  Vaux,  John  de  Lacy  the  constable 
of  Chester,  and  Thomas  of  Multon.  All  these  are  well-known 
names  in  the  north ;  many  of  them  appear  in  Domesday ;  but, 
with  the  exception  of  Mowbray  and  Lacy,  not  among  the  greater 
tenants-in-chief  at  the  time  of  the  Survey.  They  had  sprung 
into  the  foremost  rank  after  the  fall  of  the  elder  house  of 
Mowbray,  and  had  many  of  them  done  service  under  Richard 
de  Lucy  and  Ranulf  GlanviU  in  the  defence  of  the  north. 
Eustace  de  Vesci,  however,  was  closely  connected  by  marriage 
with  the  king  of  Scots,  and  is  said  to  have  had,  like  Robert 
Fitz- Walter  and  William  of  Salisbury,  cruel  wrongs  to  avenge 
upon  the  king. 
The  second       The  second  division,  containing  the  rest  of  the  confederates 

class;  the  ,  *  o 

feudal  and    who  met  at  Stamford,  embraced  the  remnapt  of  the  Conquest 

ministerial     ,  . 

lords.  baronage,  and  the  representatives  of  the  families  which  had 

earned   lands   and  dignities  under   Henry   I   and   Henry   II. 

Amongst  these  the  most  prominent  is  Robert  Fitz-Walter,  a 

grandson  of  Richard  de  Lucy  and  a  descendant  in  the  male  line 

from  the  Norman  house  of  Brionne.     With  him  are  Saer  de 

Quenci  earl  of  Winchester,  the  possessor  of  half  the  iDheritance 

of  the  great  house  of  Leicester ;  Henry  Bohun  earl  of  Hereford, 

and  Roger  Bigod  earl  of  Norfolk,  who  appear  side  by  side  as  their 

descendants  did  when  they  defied  Edward  I  ]  Richard  of  Clare 

earl  of  Hertford,  the  brother-in-law,  and  Geoffrey  de  Mandeville 

earl  of  Essex,  the  husband,  of  the  king's  divorced  wife ;  William 

Marshall  the  younger,  the  son  of  the  great  earl  whose  adhesion 

was  the  main  support  of  John;   Roger  de  Creissi,  William 
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Malduit,  William  de  Lanvalei  and  others,  whose  names  recall  The  stam- 

.  ,  fbrdocm* 

the  justices  of  Henry  IPs  Curia ;  and  with  them  Robert  de  fedentes. 
Vere,  Fulk  Fitz-Warin,  William  Mallet,  William  de  Beau- 
champ,  two  of  the  house  of  Fitz-Alan,  and  two  of  the  house  of 
Qant  ^.  Many  of  these  have  names  the  glories  of  which  belong 
to  later  history :  such  of  them  as  are  of  earlier  importance  may 
be  referred  to  the  two  sources  already  indicated ;  the  great 
baronial  families  that  had  been  wise  enough  to  cast  away  the 
feudal  aspirations  of  their  forefathers,  and  the  rising  houses 
which  had  sprung  from  the  ministerial  nobility. 

The  third  class,  which  clxmg  to  John  as  long  as  he  seemed  ''J®*^ 
to  have  any  hope  in  resistance,  was  headed  by  those  ^^^'^IS^i^fe^ 
who  were  closely  connected  by  blood  or  by  marriage  with  the  ^''%®°*!T 
royal  house :  Earl  William  of  Salisbury,  the  king^s  natural 
brother;  William  of  Warenne,  the  son  of  Earl  Hamelin  and 
cousin  of  John,  and  Henry  earl  of  Cornwall,  grandson  of 
Henry  I.  With  them  were  William  de  Forz,  titular  count  of 
Aumile  and  lord  of  Holdemess,  a  feudal  adventurer  of  the  worst 
stamp,  whose  &ther  had  been  one  of  the  captains  of  Richard's 
crusading  fleet ;  Ranulf  earl  of  Chester,  and  William  Marshall 
earl  of  Pembroke,  two  men  of  long  and  varied  experience  as 
well  as  great  social  importance,  who  seem  up  to  the  last  moment 
to  have  hoped  that  their  own  influence  with  the  king  might 
make  it  unnecessary  for  them  to  go  into  open  opposition.  In  The  present 
the  second  rank  come  Geoffrey  de  Lucy,  Geoffrey  de  Fumival, 
Thomas  Basset,  Henry  de  Comhell,  Hugh  de  Neville,  and 
William  Briwere,  the  men  who  were  at  present  in  power  in  the 
Curia  B^gis  and  Exchequer;  who  were  bound  in  honour  to 
adhere  to  their  master  or  to  resign  their  dignities,  and  who  had 
in  many  cases  been  too  willing  ministers  of  the  iniquities  that 
provoked  the  struggle. 

The  few  who  adhered  to  John  to  the  last  were  chiefly  those  The  ftmrth 
who  had  everything  to  fear  and  nothing  to  hope  from  the  victory  penoiial 
of  the  confederates  ;  Richard  de  Marisco,  the  chancellor,  Peter  *** 

de  Mauley,  Falkes  de  Breaut^  Philip  son  of  Mark,  Gerard  de 
Atie,  Engelard  de  Cygonies,  Robert  de  Gaugi,  and  others  whose 

*  M.  Paris,  pp.  353.355. 
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names  testify  to  their  foreign  extraction,  and  some  of  wliom 
were  expressly  excluded  by  the  Qreat  Charter  from  ever  holding 
office  in  England  ^ 
The  king's        Of  the  bishops,  Peter  des  Roches  the  justiciar  was  probably 
the  biahopi.  the  only  one  who  heartUy  supported  John :  he  was  a  foreign 
fiftvourite  and  an  unpopular  man.     Pandulf  the  papal  envoy  was 
also  on  the  king's  side ;  and  some  of  the  bishops  who  had  been 
lately  consecrated,  such  as  Walter  Gray  of  Worcester,  who  had 
been  chancellor  for  some  years,  and  Benedict  of  Rochester, 
probably  avoided  taking  up  any  decided  position.     Even  arch- 
bishop Langton  himself,  although   he  sympathised  with,  and 
partly  inspired  and  advised    the    confederates,    remained    in 
attendance  on  the  king. 
^^»-         It  is  worth  while  to  compare  with  these  lists  the  names  of 

twentar-five  those  Counsellors  by  whose  advice  John  declares  that  he  issues 
executors.  * 

the  charter,  as  well  as  those  of  the  twenty-five  barons  to  whom 

the  execution  was  committed.     The  former  body  is  composed  of 

the  bishops,  with  Stephen  Langton  and  Pandulf  at  their  head, 

and  those  earb  and  barons  who  only  left  John  after  the  adhesion 

of  the  Londoners  :  it  contains  none  of  the  northern  barons,  none 

of  the  second  list  of  confederates,  and  the  selection  was  perhaps 

made  in  the  hope  of  binding  the  persons  whom  it  includes  to  the 

continued  support  of  the  hard- won  liberties.     The  tw»ity-five 

executors  are  selected  from  the  two  latter  classes ;  they  are  as 

follows :  of  the  north  country  lords,  Eustace  de  Yesci,  William 

de  Mowbray,  Robert  de  Ros,  John  de  Lacy,  Richard  de  Percy  ; 

of  the  Stamford  confederates,  the  earls  of  Hertford,  Gloucester, 

Winchester,  Hereford,   Norfolk,    and   Oxford ;    Robert  Fitz- 

Walter,  William  Marshall  the  younger,  Gilbert  de  Clare,  Hugh 

Bigod,  William  Mallet,  John  Fitz-Robert,  Roger  de  Mumbeson, 

Richard  de  Mxmtfitchet,  William  de  Himtingfield.     Two  of  the 

third  list>  William  of  AumMe  and  William  of  Albini,  represent 

a  body  less  hostile  to  John.     GeoSrej  de  Say,  who  is  found 

shortly  after  in  arms  against  John,  and  the  mayor  of  London, 

complete  the  number  ^ 


*  Art.  50. 

'  M.  Paris,  p.  36a;  Select  Charters,  p.  398. 
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In  a  further  staire  of  our  inquiry  we  fihall  be  able  to  trace  the  ^port»?«e 
T   .  .  1       -I  oftheeeliste. 

subsequent  divisions  of  party  and  policy  that  sprang  out  of  these 

several  combinations,  in  that  altered  state  of  affiiirs  which  fol- 
lowed the  French  invasion,  and  through  the  difficulties  which 
beset  the  minority  of  Henry  III.  The  analysis  of  the  lists  con- 
firms the  evidence  of  the  historians,  and  proves  that  the  first  cry 
for  freedom  came  from  the  North,  that  it  was  taken  up  and 
maintained  by  the  strength  of  the  baronial  party,  which  had 
learned  the  benefit  of  law,  peace,  and  good  government,  and  that 
the  demands  of  the  confederates  took  a  definite  and  defensible 
form  under  the  hand  of  the  archbishop,  and  on  the  model  of 
Henry  Fs  charter :  that  this  basis  of  agreement  was  accepted 
by  the  people  at  large,  and  especially  by  the  Londoners,  who  to 
some  extent  represent  the  town  population  of  the  kingdom ;  and 
was  finally  adhered  to  by  the  most  important  members  of  the 
government,  with  William  Marshall  at  their  head.  John  re- 
mained contumacious  till  all  but  his  foreign  creatures  had  for- 
saken him,  and  when  he  yielded,  he  yielded  with  a  full  intention 
of  eluding  by  papal  connivance  all  his  promises.  The  Oreat 
Charter  is  then  the  act  of  the  united  nation,  the  church,  the 
barons,  and  the  commons,  for  the  first  time  thoroughly  at  one. 
It  is  in  form  only  the  act  of  the  king :  in  substance  and  in 
historical  position  it  is  the  first  effort  of  a  corporate  life  that 
has  reached  full  consciousness,  resolved  to  act  for  itself  and  abl« 
to  cany  out  the  resolution* 


Digitized  by 


Google 


CHAPTER   XIII. 

ADMINISTRATIVB  AND   RKPBE8ENTATIVK  IBTSTITUTIONS. 

156.  Character  of  the  period,  1155-1215;  amalgamation  and  national 
unity; — in  blood. — 157.  In  language  and  law. — 158.  The  king. — 
159.  The  national  Council. — 160.  Legislation. — 161.  Taxation. — 
162.  Military  organisation. — 163.  Judicature. — 164.  The  institution  of 
Juries.— 166.  The  Towns.— 166.  The  Clergy.— 167.  Conclusion: 

^^^^^  156.  The  great  characteristic  of  the  English  constitutional 
ooMtitution.  syste'^^  ^  *^at  view  of  it  which  is  offered  in  these  pages, — the 
principle  of  its  growth,  the  secret  of  its  construction, — is  the 
continuous  development  of  representative  institutions  from  the 
first  elementary  stage,  in  which  they  are  employed  for  local  pur- 
poses and  in  the  simplest  form,  to  that  in  which  the  national 
parliament  appears  as  the  concentration  of  all  local  and  pro- 
vincial machinery,  the  depository  of  the  collective  powers  of 
L  the  three  estates  of  the  realm.  We  have  traced  in  the  Anglo- 
Saxon  history  the  origin  and  growth  of  the  local  institutions, 
and  in  the  history  of  the  Norman  reigns  the  creation  of 
a  strong  administrative  system.  Not  that  the  Anglo-Saxon 
Norman  rule  had  no  administrative  mechanism,  or  that  the  Norman 
institutions,  polity  was  wanting  in  its  local  and  provincial  organism,  but 
that  the  strength  of  the  former  was  in  the  lower,  and  that 
of  the  latter  in  the  upper  ranges  of  the  social  system,  and  that 
the  stronger  parts  of  each  were  permanent.  In  the  reigns 
of  the  three  kings,  whose  history  was  sketched  in  the  last 
chapter,  we  trace  a  most  important  step  in  advance,  the  inter- 
penetration,  the  growing  together,  of  the  local  machinery  and 
the  administrative  organisation.  We  have  already  examined  the 
great  crisis  by  which  they  were  brought  together ;  now  we  begin 
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to  trace  the  process  by  which  the  administrative  order  is  worked  Period  of 
into  the  common  law  of  the  people,  and  the  common  institutions  tratLon. 
of  the  people  are  admitted  to  a  share  in  the  administration  of 
*  the  state ;  the  beginning  of  the  process  which  is  completed  in 
national  self-government. 

The  period  is  one  of  amalgamation,  of  consolidation,  of  con- 
tinuous growing  together  and  new  development,  which  dis- 
tinguishes the  process  of  organic  life  from  that  of  mere  mechanic 
contrivance,  internal  law  from  external  order. 

The  nation  becomes  one  and  realises  its  oneness :  this  real-  Bcaiisation 

,       .         T     •  ofimtionai 

isation  IS  necessary  before  the  growth  can  begin.     It  is  com-  unity. 

pleted  under  Henry  II  and  his  sons.  It  finds  its  first  distinct 
expression  in  Magna  Carta.  It  is  a  result,  not  perhaps  of  the 
design  and  purpose  of  the  great  king,  but  of  the  converging  lines 
of  the  poUcy  by  which  he  tried  to  raise  the  people  at  large,  and  to 
weaken  the  feudatories  and  the  principle  of  feudalism  in  them. 
Henry  is  scarcely  an  English  king,  but  he  is  still  less  a  French 
feudatory.  In  his  own  eyes  he  is  the  creator  of  an  empire.  The  result 
He  rules  England  by  Englishmen  and  for  English  purposes,  policy. 
Normandy  by  Normans  and  for  Norman  purposes ;  the  end  of  all 
his  policy  being  the  strengthening  of  his  own  power.  He  recog- 
nises the  true  way  of  strengthening  his  power,  by  strengthening 
the  basis  on  which  it  rests,  the  soundness,  the  security,  the  sense 
of  a  common  interest  in  the  maintenance  of  peace  and  order. 

The  national  unity  is  completed  in  two  ways.     The  English  Un^  of 
have  united ;  the  English  and  the  Norman  have  united  also. 
The  threefold  division  of  the  districts,  the  Dane  law,  the  West-  BTtinction 
Saxon  and  the  Mercian  law,  which  subsisted  so  long,  disappears  tincSons. 
after  the  reign  of  Stephen.     The  terms  are  become  archaisms 
which  occur  in  the  pages  of  the  historians  in  a  way  that  proves 
them  to  have  become   obsolete*;    the  writers  themselves  are 
uncertain  which  shires  fall  into  the  several  divisions.     Traces 
of  slight  differences  of  custom  may  be  discovered  in  the  vary- 
ing rules  of  the  county  courts,  which,  as  Glanvill  tells  us,  are 
80  numerous  that  it  is  impossible  to  put  them  on  record  ^ ; 

^  Simeon  of  Durham,  ed.  Hinde,  i.  aao-aai. 
*  Glanvill,  De  Legibus  Angliae,  lib.  zii.  c.  6. 
N  n 
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but  they  are  now  mere  local  by-laws,  no  real  evidence  of  per- 
manent divisions  of  nationality.     In  the  same  way  Norman  and 
Englishman  are  ona     Frequent  intermarriages  have  so  united 
them,  that  without  a  careful  investigation  of  pedigree  it  cannot 
be  ascertained, — so  at  least  the  author  of  the  Dialogus   de 
Scaccario  afi&rms, — ^who  is  English  and  who  Norman  ^.     If  this 
be  considered  a  loose  statement,  for  scarcely  two  generaticMis 
have  passed  away  since  the  Norman  blood  was  first  introduced, 
it  is  conclusive  evidence  as  to  the  common  consciousness  of 
union.     The  earls,  the  greater  barons,  the  courtiers,  mi^t  be  of 
pure  Norman  blood,  but  they  were  few  in  number :  the  royal 
race  was  as  much  English  as  it  was  Norman.     The  numbers  of 
Norman  settlers  in  England  are  easily  exaggerated ;  it  is  not 
probable  that  except  in  the  baronial  and  knightly  ranks  the 
infusion  was  very  great,  and  it  is  very  probable  indeed  that, 
where  there  was  such  infusion,  it  gained  groimd  by  peaceable 
settlement  and  marriage.     It  b  true  that  Norman  lineage  was 
vulgarly  regarded  as  the  more  honourable,  but  the  very  fact 
that  it  was  vulgarly  so  regarded  would  lead  to  its  being  claimed 
far  more  widely  than  facts  would  warrant :  the   bestowal  of 
Norman  baptismal  names  would  thus  supplant,  and  did  sup- 
plant, the  old  English  ones,  and  the  Norman  Christian  name 
would  then  be  alleged  as  proof  of  Norman  descent.     But  it  is 
&r  from  improbable,  though  it  may  not  have  been  actually 
proved,  that  the  vast  majority  of  surnames  derived  from  English 
places  are  evidence  of  pure  English  descent,  whilst  only  those 
which  are  derived  from  Norman  places  afford  even  a  presumptive 
evidence  of  Norman  descent.    The  subject  of  surnames  scarcely 
rises  into  prominence  before  the  fourteenth  century;  but  an 
examination  of  the  indices  to  the  Rolls  of  the  Exchequer  and 
Curia  B.egis  shows  a  continuous  increase  in  number  and  import- 
ance of  persons  bearing  English  names :  as  early  as  tiie  reign  of 
Henry  I  we  find  among  the  barons  Hugh  of  Bochland,  Bainer 

'  *Jam  cohabitantibos  Anglicis  et  Normannis  et  alterutrum  nxores 
ducentibus  vel  nubentibua,  sic  permixtae  sunt  nationes  ut  vix  discemi  pomit 
hodie,  de  liberie  loquor,  quia  Anglicus  quia  Normannue  sit  genere ;  exceptifi 
dumtaxat  ascriptitiis  qui  villani  dicontur.'  Dialogus,  L  c.  lo ;  Select 
Charters,  p.  193. 
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of  Bath,  and  Alfred  of  Lincoln,  with  many  other  names  which  Boglisb 
show  either  that  Englishmen  had  taken   Norman  names  in 
baptism,   or  that  Normans  were  willing  to   sink  their  local 
sui-names  in  the  mass  of  the  national  nomenclature. 

157.     The  union  of  blood  would  be  naturally  expressed  in  Unity  uid 
unity  of  language,  a  point  which  is  capable  of  being  more  strictly  So^aage. 
tested.     Although  French  is  for  a  long  period  the  language  of 
the  palace,  there  is  no  break  in  the  continuity  of  the  English  as 
a  literary  language.     It  was  the  tongue,  not  only  of  the  people 
of  the  towns  and  villages,  but  of  a  large  proportion  of  those  who 
could  read  and  could  enjoy  the  pursuit  of  knowledge.     The  Modiiica- 
growth  of  the  vernacular  literature  was  perhaps  retarded  by  the  naouJar  lite- 
influx  of  Norman  lords  and  clerks,  and  its  character  was  no  doubt 
modified  by  foreign  influences  under  Henry  II  and  his  sons,  as 
it  was  in  a  £Btr  greater  degree  affected  by  the  infusion  of  French 
under  Henry  III  and  Edward  I :   but  it  was  never  stopped. 
It  was  at  its  period  of  slowest  growth  as  rapid  in  its  develop- 
ment as  were  most  of  the  other  literatures  of  Europe.     Latin 
was  still  the  language  of  learning,  of  law,  and  of  ritual.     The 
English  had  to  struggle  with  French  as  well  as  with  Latin  for 
its  hold  on  the  sermon  and  the  popular  poem :   when  it  had 
forced  its  way  to  light,  the  books  in  which  it  was  used  had  their 
own  perils  to  undergo  from  the  contempt  of  the  learned  and 
the  pro&ne  familiarity  of  the  ignorant     But  the  fact  that  it  Ooatiauit^. 
survived,  and  at  last  prevailed,  is  sufficient  to  prove  its  strength,  victory  of 
The  last  memoranda  of  the  Peterborough  Chronicle  belong  to 
the  year  1154 :  the  last  extant  English  charter  can  scarcely  be 
earlier  than  11 55.      There  are  English  sermons  of  the  same 

century,  and  early  in  the  next  we  reach  the  date  of  Layamon's  Fragment- 

Kry  cha* 
Brute  and  the  Ormulum.     These  are  fragments  of  the  literature  noter  ac- 

of  a  language  which  is  pajssing  through  rapid  stages  of  growth, 
and  which  has  not  attained  a  classical  standard.  Only  frag- 
ments are  left,  for  the  successive  stages  pass  so  quickly  that  the 
monuments  of  one  generation  are  only  half  intelligible  to  the 
next.  The  growth  of  the  language  and  that  of  the  literature 
proceed  in  an  inverse  ratio.  If  we  were  to  argue  from  these 
fragments,  we  should  infer,  that  whilst  in  the  department  of 

N  n  2 
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law  the  use  of  the  native  tongue  was  necessarily  continuous,  it 
had  to  rise  through  the  stages  of  the  song  and  the  sermon  to 
that  point  of  development  at  which  those  who  required  history 
and  deeper  poetry  demanded  them  in  their  own  language. 
Such  a  sequence  may  imply  the  increase  of  education  in  the 
English,  but  it  more  probably  implies  the  disuse  of  French 
in  the  classes  that  had  a  taste  for  learning  :  and  it  is  still 
more  probable  that  the  two  literatures  advanced  by  equal  steps 
until  the  crisis  came  which  banished  French  from  popular 
conversation.  There  are  traces  that  seem  to  show  that  English 
was  becomiDg  the  familiar  conversational  language  of  the  higher 
classes.  The  story  of  Helewisia  de  Morville,  preserved  by 
William  of  Canterbury  in  his  life  of  Becket,  exhibits  the  wife  of 
one  of  the  murderers  as  using  English.  *  Huwe  of  Morvill,  war, 
war,  Liulf  haveth  his  sword  ydrawen,'  was  her  cry  when  she 
invoked  the  aid  of  her  husband  to  punish  the  stubborn  virtue  of 
her  English  favourite^.  Giraldus  Cambrensis,  a  man  of  high 
Norman  descent^  could  not  only  read  but  criticise  the  language 
of  the  Chronicles  and  of  Alfred,  and  compare  the  dialects  of 
northern  and  southern  England  \  Hugh  of  Nunant,  a  Norman 
of  the  Normans,  mentions  it  as  a  strange  thing  that  William 
Longchamp  the  chancellor  was  ignorant  of  the  language  of  the 
people,  and  regards  it  in  special  connexion  with  his  hatred  and  con- 
tempt of  the  English  ^.  Latin  was  the  ordinary  language  of  ihe 
monks  of  Durham,  yet  they  conversed  in  English  with  S.  Godric, 
who  spoke  French  only  by  miracle*.  The  hymn  which  the 
Blessed  Virgin  taught  the  same  saint  was  in  English^,  and  in 
English  it  is  recorded  for  the  reading  of  bishop  Hugh  de  Puiset 
At  Canterbury,  in  the  miraculous  history  of  Dunstan,  written  by 
Eadmer,  it  b  the  devil  that  speaks  French*  and  corrects  the  indif- 
ferent idiom  of  an  English  monk.  S.  Hugh  of  Lincoln,  who  was 
a  Burgundian  by  birth,  did  not  understand  the  dialects  of  Kent 


*  Will.  Cant  ap.  Giles,  ii.  31.  *  Gir.  Cam.  0pp.  vi  177,  178. 

'  Ben.  Pet.  ii.  219 :  *  Ille  non  respondebat  quia  linguam  AngUcanam 
prorsus  ignorabat.'  See  also  Gir.  Camb.  Y.  Galfridi,  in  Anglia  Sacra, 
ii.  407. 

*  V.  S.  Godric,  pp.  203,  206.  •  Ibid.  p.  208. 
'  Eadmer,  V.  S.  DanBtani,  p.  136. 
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and  Huntingdonshire,  but  he  was  addressed  by  the  natives  as  if  English 
it  were  naturally  to  be  expected  that  he  would  comprehend  ^^n.  ^ 
what    they  said^      Little   can    be   safely   inferred    from   such 
scattered  notices,  but  that  it  was  not  uncommon  for  educated 
people  to  speak  both  languages.     Of  any  commixture  of  French  No  oommix- 
and  English  at  this  period  there  is  no  trace :  the  language  of  JPrench  wHh 
Chaucer  owes  its  French   elements  to  a  later  infusion  :   the 
structure  of  our  language  is  affected  by  the  foreign  influence  9a 
yet  in  a  way  which   may  be   called   mechanical   rather  than 
chemical :  it  loses  its  inflexions,  but  it  does  not  readily  accept 
new  grammatical  forms,  nor  does  it  adopt,  to  any  great  extent, 
a  new  vocabulary. 

The  uniformity  of  legal  system  in  its  application  to  Norman  ConsdUda- 
and  Englishman  alike,  would  of  necessity  follow  from  a  state  of  legal  system, 
society  in  which  Norman  was  undistinguishable  from  English- 
man :  but  except  in  one  or  two  points  of  transient  interest,  it  is 
not  likely  that  any  great  distinctions  of  legal  procedure  had  ever 
separated  the  two  races.  The  Norman  character  of  the  Curia 
Eegis  and  the  English  character  of  the  shiremoot  stand  in  con- 
trast not  so  much  because  the  former  was  Norman  and  the 
latter  English,  but  because  of  the  different  social  principles  from 
which  they  spring.  The  Englishman  where  he  is  a  tenant-in- 
chief  has  his  claims  decided  in  the  Curia  Regis ;  the  Norman 
vavassor  and  the  English  ceorl  alike  are  treated  in  the  shire- 
moot*. The  trial  by  battle  and  the  inquest  by  jury  in  its 
several  forms  are,  after  the  first  pressure  of  the  Conquest  is  over, 
dealt  with  by  both  alike.  The  last  vestige  of  difference,  the 
presentment  of  Englishry,  loses  what  significance  it  ever  had. 
The  tenures  are  the  same  for  all ;  the  Englishman  is  not  dis- 
qualified from  being  a  tenant  in  chief :  the  Norman  may  hold 
land  in  villenage  :  the  free  and  common  socage  of  the  new 
system  is  really  the  free  possession  of  the  old,  and  the  man 
who  holds  his  acres  by  suit  and  service  at  the  county  court'  is  as 
free  as  if  he  continued  to  call  his  land  ethd  or  bocland^  over 

^  Magna  Vita  S.  Hugonis,  pp.  157,  268. 
'  Writ  of  Henry  I,  quoted  above,  p.  390. 

'  'Per  sectam   comitatua  et  de  henderoot,  imde  acutagiam  dari  non 
debet.*    Hot.  Pip.  3  Job. ;  Madox,  Hist.  Exch.  p.  467. 
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The  viliem    which  none  but  the  king  had  soken.     The  one  class  which  is  an 

cIass.  ,  . 

exception  to  all  these  generalisations,  that  of  the  ntsHci  or  futUtft, 
is,  it  would  appear,  exclusively  English :  but  even  these,  where 
thej  have  recognised  claims  to  justice,  claim  it  accordins:  to  its 
fullest  and  newest  improvements.    The  system  of  recognition  is 
as  applicable  to  the  proof  or  disproof  of  villein  extraction  as  to 
the  assize  of  mort-d'ancester  or  novel  disseisin :  nor  does  the 
disqualification  under  which  the  rustic  lies,  for  ordination  or  for 
the  judicisd  work  of  the  jury  and  assize,  arise  from  his  nation- 
ality, but  from  his  status.     The  claims  of  his  lord  forbid  him  to 
seek  emancipation  by  tonsure;   the  precarious  nature  of  his 
tenure  forbids  him  to  testify  in  matters  touching  the  fr«er  and 
fuller  tenure  of  other  men's  property. 
Emdishmen       Still  great  promotion  in  Church  and  State  does  not  yet  com- 
moted,        monly  fall  to  the  lot  of  the  simple  Englishman.     Wulfstan  of 
Worcester,  the  last  of  the  Anglo-Saxon  bishops,  dies  in  1095  ; 
Robert,  the  scholar  of  Melun,  the  first  English  bishop  of  any 
note  after  the  Conquest,  belongs  to  the  reign  of  Henry  II  ^. 
The  Scot,  the  Welshman,  and  the  Breton  reach  episcopal  thrones 
before  the  Englishman.     Archbishop   Baldwin,  who  was  pro- 
moted to   Canterbury  by  Henry  II,  seems  to  have  been  an 
Englishman  of  humble  birth;    Stephen  Langton  was  also  an 
Englishman,  but  by  this  time  the  term  includes  men  of  either 
descent,  and  henceforth  the  prelates  of  foreign  extraction  form 
the  exceptions  rather  than  the  rule.     In  the  service  of  the  State 
however  it  is,  as  we  have  seen  already,  by  no  means  improbable 
that  English  sherifEs  and  judges  were  employed  by  Henry  I : 
and  English  scholars  and  lawyers  were  rising  into  distinction  in 
Sicily  and  even  in  France, 
chftmqfter  of     The  union  of  the  races  resembles  not  merely  the  mechanical 
of  races.       union  of  two  bodies  bound  together  by  force,  or  even  by  mutual 
attraction,  in  which,  however  tight  the  connexion,  each  retains 
its  individual  mass  and  consistency :  it  is  more  like  a  chemical 
commixture  in  which,  although  skilled  analysis  may  distin- 

^  Robert  is  distinctly  described  by  Robert  de  Monte,  as  genere  AnglicuM 
(ed.  Pertz,  vi  513);  John  of  Pagfaam,  who  was  made  bishop  of  Woioester 
in  1 151,  may  also  have  been  English. 
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guish  the  ingredients,  they  are  bo  united  both  in  bulk  and  ^^^  ^ . 

in  qualities,  that  the  result  of  the  commixture  is  something  tare. 

altogether  distinct  from  the  elements  of  which  it  is  composed. 

The  infusion  of  a  little  that  is  Norman  affects  the  whole  system 

of  the  English,  and  the  mass  whidi  results  is  something  different 

from  either  the  one  or  the  other.     True  the  great  proportion  of 

the  bulk  must  be  English,  but  for  all  that  it  is  not,  and  nothing 

will  ever  make  it,  as  if  that  foreign  element  had  never  been 

there. 

The  commixture  of  institutions   is  somewhat  similar :   the  Commixtare 
,  .  ,  .  .  ,  .       orinstitu- 

new  machinery  which  owes  its  existence  to  the  new  conception  tions. 

of  royal  power,  the  Curia  Regis  and  Exchequer,  does  not  remain 

side  by  side  and   unconnected  with  the  shiremoot  and    the 

kindred  institutions ;  it  becomes  just  as  much  a  part  of  the  Growth  of 

1  1         1  «  ..  I.. 11..        thecommon 

common  law  as  the  other  :  the  ancient  system  of  the  ehire  rises  kw. 

to  the  highest  functions  of  government ;  the  authority  of  royal 

justice  permeates  the  lowest  regions  of  the  popular  organisation. 

The  new  consolidating  process  is  one  of  organism,  not  of  mere 

mechanism  :   the  child's  puzzle,  the  perfect  chronometer,  the 

living  creature,  symbolise  three  kinds  or  stages  of  creative  skill, 

order,  organisation,  law ;  the  point  that  our  history  reaches  at 

the  date  of  Magna  Carta  may  be  fixed  as  the  transition  from  the 

second  to  the  third  stage. 

In  tracing  the  minute  steps  of  the  process  by  which  the  com-  Plan  of  the 
mixture  of  race  and  institutions  was  so  completed  as  to  produce  Chapter, 
an  organisation  which  grew  into  conscious  life,  we  may  follow  a 
principle  of  arrangement  different  from  that  used  in  the  eleventh 
and  earlier  chapters;  and  after  examining  the  position  of  the 
king,  divide  the  discussion  under  the  four  heads  of  legislation, 
taxation,  the  military  system,  and  judicature ;  closing  the  history 
of  the  period  with  an  attempt  to  trace  the  origin  and  develop- 
ment of  that  representative  principle,  which  we  shall  find  run- 
ning through  all  the  changes  of  administrative  policy,  and  form- 
ing as  it  were  tiie  blending  influence  which  enables  the  other 
elements  to  assimilate,  or  perhaps  the  breath  of  life  which  turns 
mere  organism  into  living  and  conscious  personality. 

158.  The  very  idea  of  kingship  had  developed  since  the  age  The  King. 


Digitized  by 


Google 


55^  Constitutional  History.  [chap. 

Growth  of    of  the  Conqueror.     This  had  been  one  result  of  the  stnig]gle 

the  idea  of  ^  .    ^^ 

kingihip.      with  the  Church.    The  divine  origin  of  royalty  had  been  insisted 

on  as  an  argument  to  force  on  the  kings  the  sense  of  responsi- 
bility. This  lesson  had  been  familiar  to  the  ancient  English 
rulers,  and  its  application  had  been  summarily  brought  home. 
Edwy,  like  Eehoboam,  had  spumed  the  counsels  of  the  fathers, 
and  the  men  of  the  north  had  left  him,  and  taken  Edgar  to  be 
king.  But  the  truth  was  less  familiar,  and  the  application  less 
impressive  to  the  Norman.  The  Conqueror  had  won  England 
by  the  sword ;  and  though  he  tried  to  rule  it  as  a  national  king, 
it  was  not  as  one  who  would  be  brought  to  account :  William 
Rufus  had  defied  God  and  man :  Henry  I  had  compelled  Anselm 
to  give  him  a  most  forcible  reminder  of  the  source  from  which 
both  king  and  prelate  derived  their  power :  Stephen  had  sinned 
against  God  and  the  people,  and  the  hand  of  supreme  power  was 
traced  in  his  humiliation.  The  events  that  were  taking  place 
Mora]  and  On  the  Continent  conveyed  further  lessons.  In  the  old  struggles 
sftionofthe  between  pope  and  emperor  the  zeal  of  righteousness  was  on  the 
side  of  the  latter  :  since  the  reign  of  Henry  IV  the  balance  of 
moral  influence  was  with  the  popes ;  and  the  importance  of  that 
balance  had  been  exemplified  both  in  Germany  and  in  France. 
Scholastic  The  power  of  the  pen  was  in  the  hands  of  the  clergy :  Hug^  of 
lKp.°  "  Fleury  had  elaborately  explained  to  Henry  I  the  duties  and 
rights  which  his  position  owed  to  its  being  ordained  of  Gkxi  *. 
John  of  Salisbury,  following  Plutarch  and  setting  up  Trajan  as 
the  model  of  princes,  had  urged  the  contrast  between  the  tyrant 
and  the  king  such  as  he  hoped  to  find  in  Henry  II  *.  Yet  these 
influences  were  thwarted  by  another  set  of  ideas,  not  indeed 
running  counter  to  them,  but  directed  to  a  diflerent  aim.  The 
clergy  had  exalted  royalty  in  order  to  enforce  its  responsibilities 

Legal  theory  on  the  conscience  of  the  kinir  :  the  lawyers  exalted  it  in  order  to 

of  abeolate  .  . 

•orereignty.  strengthen  its  authority  as  the  source  of  law  and  justice;  making 

the  law  honourable  by  magnifying  the  attributes  of  the  law* 

giver.     And  as  the  lawyers  grew  more  powerful  as  a  class,  the 

theory  of  royalty  approached  more  closely  to  absolutism :  their 

^  See  his  work  in  Baluze*a  Miscellanea,  ii.  184  aq. 
'  In  the  PolycraticuSftliroughout. 
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language  has  a  tone,  a  force,  and  a  consistent  lo^c  that  is  Inflaenoe  of 
wanting  to  the  exhortations  of  tlie  churchmen.  Yet  even  to  the  idea, 
lawyer  this  ideal  king  was  not  the  man  who  sat  on  the  throne, 
but  the  power  that  would  enforce  the  law.  Glanvill  cites  and 
applies  to  Henry  U  the  maxim  of  the  Institutes,  '  quod  principi 
placuit,  legis  habet  vigorem,' — a  principle  which,  as  Fortescue 
points  out>  is  absolutely  foreign  to  the  ideas  of  English  law*; 
and  the  author  of  the  Dialogus  de  Scaccario,  who,  although 
himself  a  priest,  represented  both  in  life  and  in  doctrine  the 
ministerial  lawyer,  lays  down  that  the  deeds  of  kings  are  not  to 
be  discussed  or  condemned  by  inferior  men,  their  hearts  are  in 
the  hands  of  God,  and  it  is  by  divine  not  by  human  judgment  that 
their  cause  must  stand  or  fall '.  Happily  a  theory  of  absolutism  Pmotical 
IS  compatible  with  very  strong  and  strict  limitations  in  practice : 
yet  it  was  probably  under  the  idea  that  the  king  is  the  sovereign 
lord  of  his  people  that  Eichard  I  and  John  forsook  the  time« 
honoured  practice  of  issuing  a  charter  of  liberties  at  the  coro- 
nation. John's  idea  of  his  own  position  was  definitely  that  of  John's  idea 
an  absolute  prince  :  when  he  heard  the  demands  of  the  barons  pontion. 
he  inquired  why  they  had  not  asked  for  the  kingdom  also,  and 
swore  that  he  would  never  grant  them  such  liberties  as  would 
make  him  himself  a  slave  ^ :  yet  the  liberties  they  asked  were 
those  which  his  forefathers  had  been  glad  to  offer  to  their  people. 
Curiously  enough  it  is  in  John  that  the  territorial  idea  of  royalty 
reaches  its  t3rpical  enunciation :  all  the  kings  before  him  had 
called  themselves  on  their  great  seals  kings  of  the  English :  John 
is  the  first  whose  title  appears  on  that  solemn  and  sovereign  em- 
blem as  Rex  Angliae, 

The  growth  of  real  power  in  the  king's  hands  had  advanced  Growth  of 

..        ^     ^,        -  _  ^  _  .  ,        ,.       real  power. 

in  proportion  to  the  theory.  Every  measure  of  mtemal  policy 
by  which  the  great  vassals  had  been  repressed,  or  the  people 
strengthened  to  keep  them  in  check,  had  increased  the  direct 
influence  of  the  crown ;  and  the  whole  tendency  of  the  minis- 
terial system  had  been  in  the  same  direction.  Hence  it  was 
that  John  was  able  so  long  to  play  the  part  of  a  tyrant,  and  that 

*  De  landibua  Legum  Angliae,  ch.  9. 
*  DialoguB,  praef. ;  Select  Charters,  p.  161.  *  M.  Paris,  p.  354. 
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the  barons  had  to  enforce  the  Charter  bj  measiues  which  for  the 
time  were  an  exercise  on  their  part  of  sovereign  power. 

Somewhat  of  the  greatness  of  the  royal  position  was  owiDg 
to  the  claim,  which  at  this  period  was  successfully  urged,  to  the 
supreme  rule  of  the  British  islands ;  a  claim  which  had  been 
made  under  the  descendants  of  Alfred,  and  was  regarded  by 
tradition  as  really  established  by  Edgar.  The  princes  of  Wales 
had  acknowledged  the  suzerainty  of  the  Conqueror,  and  had 
been  from  time  to  time  forced  into  formal  submission  by 
William  Eufus  and  Henry  I :  but  Stephen  had  been  able  to 
do  little  on  that  side  of  the  island.  The  three  Welsh  wars  of 
Henry  11  were  not  amongst  his  most  successful  expeditions,  yet 
by  arms  or  by  negotiations  he  managed  to  secure  the  homage 
of  the  princes  \  on  one  of  whom  he  bestowed  his  own  sister  in 
marriage  ^  On  Eichard's  accession  the  homage  was  again  de- 
manded, and  a  scutage  was  raised  on  the  pretext  of  an  expedition 
to  enforce  it.  Yet  when  Bhys  ap  GriflBth,  the  king  of  South 
Wales,  came  to  Oxford  for  the  purpose  of  negotiation,  Richard 
refused  to  meet  him^  and  it  does  not  appear  that  he  ever 
renewed  his  homage.  On  the  death  of  Rhys,  the  disputed 
succession  to  his  principality  was  settled  by  archbishop  Huhert 
as  justiciar  \  and  Griffith  his  successor  appeared  as  a  vassal  of 
the  English  king  at  the  court  of  John  \  There  seems  to  have 
been  no  reluctance  to  accept  the  nominal  superiority  of  England, 
so  long  as  it  was  compatible  with  practical  independence.  But 
the  fact  that  their  bishops  received  their  consecration  at  Canter- 
bury, and  were,  from  the  reign  of  Henry  I,  elected  and  admitted 
under  the  authority  of  the  kings  of  England,  is  sufficient  to  prove 
that  anything  like  real  sovereignty  was  lost  to  the  so-called  kings 


*  Henry's  three  Welsh  ware  were  in  1157.  1163,  and  X165.  Homage 
was  performed  by  the  princes  at  Woodstock  July  i,  1 163:  and  they 
attended  his  court  at  Gloucester  in  11 75.  In  1177  they  swore  fealty  at 
Oxford  in  May.  In  1184  they  provoked  the  king  to  prepare  for  another 
expedition  ;  but  when  he  had  reached  Worcester,  Rhys  ap  GriflSth  met  him 
and  did  homage.  The  South  Welsh  were  again  in  arms  in  1186.  The 
princes  of  North  Wales,  after  the  marriage  of  David  with  the  king's  sister, 
were  faithful,  and  adhered  to  Henry  in  the  rebellion  of  1 173. 

*  Bened.  i.  163.  •  Bened.  ii.  97.  *  Hovedeo,  iv.  ai. 

*  Hoveden,  iv.  143. 
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of  Wales.  They  were  di^ed  amongst  themselves,  and  the  ]^*^**tj^ 
highest  object  of  their  political  aims  was  from  time  to  time  to  princes, 
throw  their  weight  on  the  side  of  the  disafikcted  barons  who 
were  their  neighbours :  creating  difficulties  in  the  way  of  the 
king  of  England,  which  prevented  him  from  meddling  with  them. 
But  his  formal  suzerainty  was  admitted.  '  What  Christian,'  says 
Matthew  Paris,  *  knows  not  that  the  prince  of  Wales  is  a  petty 
vassal  (vassalulus)  of  the  king  of  England  ^  1 ' 

It  was  very  different  with  Scotland,  although  Malcolm  Can-  ^"^S^SiJu 
more  had  under  the  spell  of  the  Conqueror's  power  done  formal  homage, 
homage  to  liim,  and  each  of  the  sons  of  Margaret  had  in  turn 
sought  support  against  his  competitors  at  the  court  of  Henry  I. 
The  complicated  question  of  the  Scottish  homage,  an  obligation 
based,  it  is  said,  on  the  commendation  of  the  Scots  to  Edward 
the  Elder,  on  the  grant  of  Cumberland  by  Edmund  to  Malcolm, 
and  on  the  grant  of  Lothian  by  Edgar  or  Canute  to  the  king  of 
Soots,  was  one  of  those  diplomatic  knots  which  are  kept  unsolved 
by  mutual  reservations  until  the  time  comes  when  they  must  be 
cut  by  the  8word«  And  to  these  obscure  points  a  new  compli-  JJJi^'*^' 
cation  was  added  when  David  of  Scotland,  who  had  obtained  the 
English  earldom  of  Huntingdon,  succeeded  to  his  brother's  throne. 
Henry  the  son  of  David  received  the  earldom  of  Northumberland 
^m  Stephen,  and  his  father  kept  during  the  whole  of  Stephen's 
reign  a  hold  on  that  county  as  well  as  Cumberland  and  West- 
moreland, partly  in  the  alleged  interest  of  his  niece  the  empress, 
partly  perhaps  with  the  intention  of  claiming  those  territories  as 
rightfully  belonging  to  his  Cumbrian  principality.  Henry  II 
not  only  obtained  the  restoration  of  the  northern  counties  from 
Malcolm  lY,  but  compelled  him  to  do  homage  ^ :  William  the 
Lion,  who  succeeded  Malcolm,  acted  throughout  his  whole  reign 
as  a  vassal  of  England,  attending  the  royal  courts  and  acquiescing 
for  the  most  part  in  a  superiority  which  it  would  have  been  folly 


*  M.  Paris,  p.  636. 

'  Malcolm  FV  did  homnge  to  Henry  H  at  Chester  in  1157 ;  he  attended 
him  at  the  siege  of  Toulouse,  and  was  knighted  by  him  at  Tours  in  1159. 
He  did  homage  to  the  younger  Henry  at  Woodstock  in  11 63.  These 
homages  were  apparently  due  for  the  county  of  Huntingdon. 
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Scottish       to  disputed     After  the  unsuccessful  attempt  in  1 174  to  assist 
from  1 1 74     the  rebellious  earls,  in  which  he  was  defeated  and  captured, 

to  1189.  '  \     , 

Henry  II  imposed  on  him  the  most  abject  terms  of  submission : 
compelling  him  to  surrender  the  castles  of  Lothian,  and  to 
enforce  on  his  bishops  and  barons  a  direct  oath  of  fealty  to  the 
English  crown.  From  that  obligation  Richard  released  him  for 
the  sum  of  ten  thousand  marks ;  but  neither  Henry's  exaction 
of  the  homage,  nor  Richard's  renunciation  of  it,  affected  the 
pre-existent  claims.  With  William  the  Lion  it  was  a  far  more 
important  object  to  recover  Northumberland,  Cumberland,  and 
Westmoreland,  than  to  vindicate  his  formal  independence.  The 
states  he  ruled  or  claimed  to  rule  were  as  yet  unconsolidated : 
he  had  little  authority  in  the  real  Scotland  that  lay  beyond  the 
Forth,  and  from  which  his  royal  title  was  derived.  The  English- 
speaking  provinces,  which  he  held  as  lord  of  Lothian  and  of 
Strath  Clyde,  were  as  yet  no  more  Scottish  than  the  counties 
which  he  wished  to  add  to  them.  Yet  both  he  and  his  people 
The  Scottish  aimed  at  an  independence  very  different  from  that  of  Wales, 
immediately  The  Scottish  bishops,  who  from  the  banning  of  the  twelfth 
on'&om!^  century  had  struggled  against  the  attempt  to  reduce  them  to 
dependence  on  York  or  Canterbury,  refused  to  submit  them- 
selves to  the  English  Church,  even  when  they  swore  fealty  to 
the  English  king ;  and  actually  obtained  from  Pope  Clement  III 
a  declaration  that  they  were  subject  immediately  and  solely  to 
the  apostolic  see  itself.     The  Scottish  barons,  even  before  they 

^  William  sncoeeded  his  brother  in  ii 65  ;  in  1166  he  followed  Henry  II 
to  Normandy,  according  to  the  Chronicle  of  Melrose,  as  a  vassal,  but  re- 
turned shortly  after.  In  1 1 70  he  and  his  brother  David  did  homage  to  the 
younger  Henry,  according  to  Lord  Hailee  for  Huntingdon,  according  to 
Lord  Lyttelton  for  Lothian :  there  is  no  decisive  evidence  on  the  point. 
After  his  release  from  imprisonment  he  frequently  attended  the  English 
court;  especially  at  Northampton  in  1 1 76,  at  Winchester  in  1177,  at 
Nottingham  in  1179,  in  Normandy  in  1 181,  at  Nottingham  in  the  same 
year,  at  London  in  1 185,  at  Marlborough  in  t  186.  He  attended  on  Richard 
at  Cariterbury  in  1 1 89,  and  was  there  relieved  from  the  bondage  imposed 
by  Henry  II ;  and  was  again  at  court  in  1194  at  Nottingham.  In  1200 
he  did  homage  to  John  at  Lincoln,  *  salvo  jure  suo.*  At  this  time  the 
ooun^  of  Huntingdon  was  in  the  hands  of  Mh  brother  David ;  it  is  there- 
fore difficult  to  see  for  what  the  homage  could  have  been  due,  unless  it 
were  for  the  traditional  claim.  Possibly  William  yielded  it  in  the  hope  of 
recovering  the  northern  counties,  in  which  he  did  not  succeed. 
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had  been  released  by  Richard,  refused  to  be  bound  by  the  iteftiaal  to 

•^  .     .    pay  the  Sala- 

English  undertaking  to  pay  the  Saladin  tithed     When  it  is  din  tithe. 

remembered  that  a  large  portion  of  these  barons  were  adven- 
turers of  Norman  descent,  who  had  obtained  estates  in  the 
Lowlands,  too  far  from  the  English  court  to  fear  royal  inter- 
ference, it  is  not  difficult  to  see  how  the  feudal  principle  gained 
its  footing  in  Scotland  in  such  strength  as  to  colour  all  its  later 
history.  The  Scottish  constitution,  as  it  appears  under  king  English  in- 
David,  was  a  copy  of  the  English  system  as  it  existed  under  Scotland. 
Henry  I,  but  without  the  safeguards  which  the  royal  strength 
should  have  imposed  on  the  great  vassals.  Hence  the  internal 
weakness  which  so  long  counteracted  the  determined  efforts  of 
the  people  for  national  independence. 

The  anomalous  condition  of  the  principality  of  GttUoway,  which,  Sfjf****°  ^L 
as  an  outlying  portion  of  the  Strath  Clyde  kingdom,  clung  to  ^1^3*°^ 
English  protection  to  evade  incorporation  with  Scotland,  and  was 
from  the  beginning  of  the  twelfth  century  subject  ecclesiastically 
to  York,  gave  the  English  kings  another  standing-point  beyond 
the  border*.  But  although  Henry  II  raised  an  army  for  the 
reduction  of  Galloway  in  11 86,  and  even  marched  as  far  north- 
wards as  Carlisle,  his  successors  did  not  regard  the  questioii  as 
worthy  of  a  struggle.  Alan  of  (klloway  appears  amongst  the 
barons  by  whose  counsel  John  issued  the  charter,  and  the  bbhops 

'  Bened.  ii.  44. 

^  Galloway  was  under  the  mle  of  Fergus,  an  almost  independent 
prince  (princepe),  who  was  connected  by  marria$2:e  with  Henry  I,  until  the 
year  1160,  when  the  country  was  subdued  by  Malcolm.  Fergus  then  be- 
came a  canon  and  died  the  next  year.  On  the  outbreak  of  war  in  1 1 73, 
the  sons  of  Fergus  expelled  the  Scottish  ofRoers  from  their  country, 
and  in  11 74  Henry  sent  envoys  to  invite  them  to  become  his  vassals. 
They  however  quarrelled  among  themselves,  and  Henry,  finding  that  they 
intended  to  make  a  tool  of  him,  abstained  from  further  negotiations ;  and 
William  did  homage  for  Gralloway  as  well  as  Scotland.  In  1176  the 
king  of  Scots  compelled  Gilbert  of  Galloway,  who  had  murdered  his 
own  brother  Uhtred,  to  do  homage  to  Henry,  as  a  Scottish  baron,  under  the 
terms  of  the  treaty  of  Falaise.  In  1x84  Gilbert  rebelled  against  William 
the  Lion,  and  died  before  the  war  was  over,  in  11 85,  leaving  his  heir  in 
Henry's  hands.  The  territory  was  seized  by  his  nephew,  Bonald,  against 
whom  Henry  marched  in  1186.  Bonald  however  met  him  at  Carlisle  and 
did  homage  :  he  retained  the  principality  until  he  died  in  1100  at  the 
English  court.  Alan,  his  son  and  successor,  married  a  daughter  of  David 
of  Huntingdon,  and  was  the  father  of  Dervorguilla  BallioL  Galloway 
furnished  a  portion  of  Heniy  U's  mercenary  troops. 
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» 
6aiiow*7      of  Wliithem  received  consecration  and  miBsion  at  York,  down 
eociesiaiti.    to  the  middle  of  the  fourteenth  century ;  but  the  territory  was 
Yoii.^        gradually  and  completely  incorporated  with  Scotland,  as  Scot- 
land gradually  and  completely  realised  her  own  national  identity  : 
Dervorguilla,  the  heiress  of  the  princes  of  Gklloway,  was  the 
mother  of  John  Balliol,  king  of  Scots. 
Claims  of  the      Over  Ireland  as  a  whole  the  claims  of  the  Anglo-Saxon  kings 
Ireland.        were  only  titular.     Edgar  however,  who  had  obtained  the  sub- 
mission of  the  Northumbrian  Danes,  had  apparently  acted  as 
patron  also  of  the  Ostmen  in  Ireland '.     Canute  may  not  im- 
probably have  done  the  same ;  and  when  those  settlers  sought 
and  obtained  an  ecclesiastical  organisation  in  the  reign  of  the 
Conqueror  they  received  their  bishops  from  Canterbury.     But 
nothing  more  had  been  done;  and  it  is  uncertain  whether  in 
the  most  extensive  claims  of  the  Anglo-Saxon  kings  to  the  '  im- 
perium'  of  all  the  British  isles  ^  Ireland  was  even  in  thought 
included.     Henry  II  however,  very  early  in  his  reign,  conceived 
The  buU       the  notion  of  conquering  the  sister  island.     In  his  first  year  he 
obtained  Arom  the  English  Pope,  Adrian  IV,  the  bull  Lauda- 
biliter,  in  which,  by  virtue   of  a   forced   construction  of  the 
forged  donation  of  Constantine,  the  pontiff,  as  lord  of  all  islands, 
Henry  pro-   bestowed  Ireland  on  the  English  king'.     In  the  council  of 
iuert  of       Winchester,  held  the  same  year,  Henry  proposed  an  expedition 
to  conquer  the  country  as  a  kingdom  for  his  brother  William, 
but  was  dissuaded  by  the  empress^;  and  the  gift  remained  a  dead 
letter  until  1167,  when  the  quarrels  of  the  native  princes  opened 
the  way  for  the  piratical  attempts  of  Richard  of  Clare.    In  1 17 1 
Henry  himself,  determined  to  avoid  the  Roman  l^ation,  went, 

^  Coins  of  Ethelred  and  Canute,  if  not  aLso  of  Edgar,  were  stmok  at 
Dublin ;  Eobertson,  Essays,  p.  198  ;  Ruding,  Annals  of  the  Coinage,  i.  262- 
376 ;  and  Nicholas  of  Worcester  in  a  letter  to  Eadmer  counts  the  king  of 
Dublin  among  Edgar's  vassals ;  Memorials  of  Dunstan,  p.  425.  Cf.Kemble, 
Cod.  Dipl.  ii.  404. 

'  'Ego  Aethelred  gentis  gubemator  Angligenae  totiusque  insulae  00- 
regulus  Britannicae  et  caeterarum  insularum  in  circuitu  adjacentinm.* 
Kemble,  Cod.  Dipl.  iii.  333;  cf.  348,  iv.  23. 

«  Giraldus  Cambrensis,  0pp.  v.  316.  Cf.  Job.  Salisb.  Metalogicus,  iv. 
c.  43.  John  of  Saliubury  brought  an  emerald  ring  from  the  pope  to 
Henry  II  by  way  of  investiture. 

*  Robert  de  Monte,  a.d.  1155. 
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as  we  have  already  seen,  to  Ireland  and  received  the  formal  The  sab- 
obedience  of  both  kings  and  prelates,  the  king  of  Connaught,  thel^h 
who  alone  resisted,  making  his  submission  by  treaty  in  1175^  fhi"^ia^ 
In  1 1 77  John  was  made  lord  of  Ireland,  and  received  the  homage  £2a»dL^ 
of  some  of  the  barons,  amongst  whom  his  father  portioned  out 
the  country,  which  was  as  yet  unconquered '.     In  11 85  he  was 
sent  over  to  exercise  authority  in  person,  but  he  signally  failed 
to  show  any  capacity  for  government,  and  was  recalled  in  dis- 
grace.    Henry  seems  to  have  thought  that  a  formal  coronation 
might  secure  for  his  son  the  obedience  of  the  Irish,  and  obtained 
from  Urban  III  licence  to  make  him  king,  the  licence  being 
accompanied  by  a  crown  of  gold  and  peacock's  feathers'.     But  John  and  his 
although  a  special  legate  was  sent  for  the  purpose  in  1187,  John  lords  of  iro- 
was  never  crowned,  and  the  kings  of  England  remained  lords 
only  of  Ireland  until  Henry  VIII  took  the  title  of  king  without 
coronation.     John,  during  the  years  of  the  Interdict,  made  an 
expedition  to  Ireland,  in  which  he  had  some  success,  bringing 
the  English  settlers,  who  already  aimed  at  independence,  into 
something  like  order.     But  the  lordship  of  Ireland  was  little 
more  than  honorary ;   the  native  population  were  driven  into 
semibarbarism,  and  the  intruding  race  were  scarcely  subject  even 
in  name  to  the  English  crown.     The  resignation  of  the  kingdom 
of  England  to  the  pope  in  1 213  was,  however,  accompanied  by 
the  surrender  and  restoration  of  Ireland  |klso ;  and  of  the  annual 
tribute  of  a  thousand  marks,  three-tenths  were  assigned  to  Ire- 
land, whilst  seven-tenths  were  to  be  paid  for  England.    The  fact  New  eocie- 
that  Ireland  had  in  1151  received  a  new  ecclesiastical  consti- oonstitution 
tution  from  Pope  Eugenius  probably  saved  it  from  annexation 
to  the  province  of  Canterbury,  or  to  the  jurisdictioD  of  the 
primate  of  England. 

Whilst  the  king  of  England  was  thus  asserting  and  partially  Homages 
realising  imperial  claims  over  his  neighbours   in  the  British  k^  J>r 
islands,  he  was  in  his  continental  relations  involved  in  a  net  of 
homages  and  other  kindred  obligations,  which  might  seem  to 
derogate  from  the  idea  of  royalty  as  much  as  the  former  mag- 
nified it.     As  duke  of  Normandy  he  was  a  vassal  of  the  king 

*  Benedict,  i.  101-103.  *  lb.  i.  161,  165.  »  Hoveden,  ii.  307. 
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Homage  for  of  France;  and  as  dukes  of  Aquitaine,  counts  of  Poictou,  and 
counts  of  Anjou,  Heniy  II  and  hb  sons  stood  in  still  more  com- 
plicated feudal  connexion.  The  Norman  kings  had  avoided  as 
much  as  possible  even  the  semblance  of  dependence.  The  Con- 
queror was  not  called  on  after  the  Conquest  to  do  homage  to 
his  suzerain,  and  William  Kufiis  never  was  duke  of  Normandy. 
Henry  I  claimed  the  duchy  during  the  life  of  Bobert,  but  he 
avoided  the  necessity  of  the  ceremony  by  making  his  son  receive 
the  formal  investiture^ ;  and  Stephen  followed  the  same  plan,  to 
secure  Normandy  for  Eustace \  In  these  cases  the  royal  dig- 
nity was  saved  by  throwing  the  duty  of  homage  upon  the  heir ; 
David  king  of  Scots  had  allowed  his  son  Henry  to  take  the  oath 
to  Stephen,  and  thus  avoided  a  ceremony  which,  although  it 
might  not  have  humiliated,  would  certainly  have  compromised 
Homage  of  him '.  Henry  II  had  performed  all  the  feudal  ceremonies  due 
Normandy,  to  Lewis  VU  before  he  obtained  the  English  crown* ;  and  on- 
Aquitaine.  the  succession  of  Philip  would  willingly  have  devolved  the  re- 
newal of  homage  on  the  sons  amongst  whom  his  great  foreign 
dominion  was  to  be  divided  ^  When  however,  after  the  death 
of  his  eldest  son,  he  found  himself  in  11 83  obliged  to  make  a 
fresh  settlement  of  his  estates,  with  that  politic  craft  which  he 
embodied  in  his  saying  that  it  was  easier  to  repent  of  words 
than  of  deeds,  he  sacrificed  his  pride  to  his  security,  and  did 
formal  homage  to  his. young  rivals  Richard  had  done  the 
same  before  his  accession,  and  was  not  called  on  to  repeat  it  ^. 
Hraitgeof  John,  after  in  vain  attempting  to  avoid  it,  and  after  seeing 
Arthur  invested  with  Normandy  and  the  other  paternal  fiefii, 
yielded,  as  his  father  had  done,  to  expediency,  and  performed  in 

1  William  the  Etheling  did  homage  for  Normandy  in  1 119.  Cont  F. 
Wig. ;  W.  Malmesb.  G.  R.  v.  $  419. 

*  In  1 1 37;  Hen.  Hunt.  fol.  322  ;  Hoveden,  i.  192. 

*  Hen.  Hunt.  fol.  221,  222;  Hoveden,  i.  190,  191.   

*  He  did  homage  for  Normandy  in  1151  to  Lewis  VII.  R.  de  Monte 
(Bouquet,  xiii.  293). 

'  Tlie  younger  Henry  acted  as  seneschal  of  France  at  the  coronation  of 
Philip  II.     Bened.  i.  242. 

*  Hoveden,  ii.  284;  Bened.  i.  306. 

*  At  least  no  mention  is  made  of  the  repetition  of  the  ceremony  in  the 
account  of  his  interview  with  Philip  immediately  after  hu  &ther*s  death, 
Bened.  ii.  74. 
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A.D.  1200  the  homage  which  was  a  few  years  later  made  one  of 
the  pleas  for  his  forfeiture  ^.  His  mother  was  still  aliye,  and 
from  her  he  chose  to  hold  Aquitaine,  she  in  her  turn  doing  the 
homage  to  the  suzerain  \ 

If  the  royal  consecration  was  supposed  to  confer  such  dignity  Disimnige- 
that  it  was  a  pomt  of  honour  to  avoid,  if  possible,  the  simple  Crown  by 
ceremonies  of  homage  and  fealty  for  fiefis  for  which  it  was  justly 
due,  it  was  only  in  the  greatest  emergency  and  under  the  most 
humiliating  circumstances  that  the  wearer  of  the  crown  could 
divest  himself  of  his  right  and  receive  it  again  as  the  gift  of  his 
temporary  master.     Yet  this,  if  we  are  to  believe  the  historians, 
happened  twice  in  the  short  period  before  us.     S.ichard  was  Oases  of 
compelled  to  resign  the  crown  of  England  to  Henry  VI  during  John, 
his  captivity;  and  John  surrendered  his  kingdom  to   Inno- 
cent ni :  in  both  cases  it  was  restored   as   a  fief,  subject  to 
tribute :  and  in  the  former  case  the  bargain  was  annulled  by 
the  emperor  before  his  death,  although  Sichard  was  regarded 
by  the  electors  who  chose   Otto  IV  as  one  of  the  principal 
members  of  the  empire '.     It  has  been  stated   that  Henry  II 
made  a  similar  surrender,  or  took  a  similar  oath  to  the  pope 
on  the  occasion  of  his  absolution  at  Avranches :  this  however  No  such  act 
was  not  the  case;  the  fealty  which  he  swore  was  merely  promised  H^y^i. 
to  Alexander  III  as  the  Catholic  pope,  not  as  his  feudal  lord, 
and  the  oath  simply  bound  him  not  to  recognise  the  antipope^. 
John  during  his  brother's  life  was  said  to  have  undertaken  to 
hold  the  kingdom  as  a  fief  under  Philip  II  if  he  would  help  him 
to  win  it ;  but  this  may  have  been  a  mere  rumour  \      It  can  View  of  the 
scarcely  be  thought  probable  that  either  Henry  VI  or  Inno-  Sm^w. 
cent  III,  although  both  entertained  an  idea  of  universal  empire, 
deliberately  contrived    the    reduction    of    England   to  feudal 
dependence;   both  took  advantage  of  the  opportunity  which 

^  'Recepit  homaginm  regis  Angliae  de  omnibus  terris  et  feodis  et 
tenementis  quae  unquam  rex  Ricardus  »ut  Henricus  pater  ejus  tenuit  de  eo 
yel  de  praedecessoribus  suis  ;*  R.  Coggeebale,  p.  17  a.    (X  Hoveden,  iv.  1 15. 

'  Rot.  Chart  p.  130;  Rigord  (Bouquet.  xriL  50);  W.  Covent.  ii. 
prefc  xxxiv.  '  Hoveden,  iii.  aoa,  203 ;  iv.  37,  38. 

^  It  is  not  dear  however  that  the  pope  did  not  intend  Henry  to  bind 
himself  to  homage  and  fealty,  and  so  to  hold  the  kingdom  of  the  papacy. 
See  Robertson's  Socket,  p.  303.  *  Hoveden,  iii.  304. 
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gng^n^fag  deprived  their  victims  for  the  moment  of  the  power  of  resistance. 

the  mot  Richard  made  his  surrender  with  the  advice  of  his  mother,  his 
most  experienced  counsellor;  and  John  accepted  his  humiliation 
with  the  counsel  and  consent  of  all  parties,  bitterly  as  they  felt 
it,  and  strongly  as  they  resented  the  conduct  by  which  he  had 
made  it  necessary  ^.  In  neither  case  would  much  heroism  have 
been  shown  by  resistance  to  the  demand :  Richard's  misfortune 
and  John's  misgovemment  had  left  them  practically  without 
alternative. 

Dinue  of  The  ceremonial  attributes  and  pomp  of  royalty  changed  but 

tion-dayt.  little  under  these  sovereigns.  The  form  and  matter  of  the 
coronation  service  remained,  so  far  as  we  have  documentary 
evidence,  unaltered :  Henry  II  during  his  first  three  years  wore 
his  crown  in  solemn  state  on  the  great  festivals,  though  he  so  &r 
varied  the  ancient  rule  as  to  hold  his  court  on  those  days  at 
S.  Edmund's,  Lincoln,  and  Worcester:  but  after  a.d1  1158  be 
gave  up  the  custom  altogether.  Richard  only  once,  after  his  con- 
secration, wore  his  crown  in  state  ;  and  John  went  through  the 
ceremony  twice,  once  on  the  occasion  of  his  wife's  coronation  '. 
The  venerable  practice  was  dbtasteful  to  Henry  II,  who  dis- 
liked public  ceremonial  and  grudged  needless  expense.  Richard's 
constant  absence  from  England,  and  John's  unfriendly  relations 
with  Archbishop  Langton  and  the  barons,  prevented  its  revival. 

Thecuftom  The  improvement  in  the  legal  machinery  of  the  kingdom  had 
deprived  it  of  its  former  usefulness,  and  the  performance  of  the 
grand  seijeanties  which  were  due  at  the  coronations  might  by 
agreement  take  place  on  other  occasions,  as  at  the  great  court 

F^vrnpof       held  at  Guildford  in  11 86  '.     In  other  points  both  Richard  and 

John.  John  showed  themselves  inclined  to  advance  rather  than  abate 

the  pomp  of  their  position.  Richard  is  the  first  king  who 
regularly  uses  the  plural  *  we'  in  the  granting  of  charters ;  John, 

>  Matthew  Paris  says  that  the  sarrender  was  made  by  the  nnammons 
consent  of  all  parties  (p.  235).  The  Barnwell  canon,  copied  by  Walter  of 
Ck>yentr7,  allows  that  the  act  was  politic,  although  it  appeared  to  many  an 
*  ignominious  and  enormous  yoke  of  slavery'  (ii.  a  10).  In  the  document 
itself  John  states  that  he  acts  *  oonmiuni  consilio  baronum  suorum.' 

•  Hoveden,  iv.  169,  181;  above,  p.  517. 

'  Benedict^  ii.  3  ;  above,  p.  489,  n.  4. 
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as  we  have  seen,  is  the  first  who  formallj  calls  himself  the  king  John  is  Rue 
of  the  land  instead  of  the  king  of  the  people. 

The  long  absences  of  the  kings  threw  additional  power,  or  a  Regency  in 
firmer  tenure  of  power,  into  the  hands  of  the  justiciars.     Tet  it  absenoe. " 
may  be  questioned  whether  Henry  II  did  not  contemplate  the 
institution  of  a  practice  according  to  which  either  himself  or  his 
eldest  son  should  be  constantly  present  in  England.  The  younger  The  younger 
Henry  is  found,  both  before  and  after  his  coronation,  acting  in 
his  &ther*s  place  :  not  only  as  the  centre  of  courtly  pomp,  but 
transacting  business,  issuing  writs,  presiding  in  the  Curia,  and 
discharging  other  functions  which  seem  to  belong  to  regency  ^ 
During  the  interregnum   which   followed  Henry's  death,  his  Queen 
widow   acted  in   her  son's  name,   proclaiming  his  peace   and 
directing  the  oaths  of  fealty  to  be  taken  to  him  ;  and  during  his 
captivity  she  is  found  at  the  head  of  the  administration  both 
in  England  and  Normandy,  acting  with  rather  than  through 
the  justiciar.     John,  after  the  fall  of  Longchamp  in  1191,  was  John, 
recognised  by  the   barons   as   ruler  of  the   kingdom'  in    his 
brother's  stead.     These  facts  seem  to  indicate  that  the  viceregal  Thejusti. 
character  which  the  justiciar  certainly  possessed,  was  not  with- 
out its  limits  :  whilst  from  the  hjci  that  earl  Eobert  of  Leicester 
is  found  acting  together  with  the  justiciar  Richard  de  Lucy' 
during  the  absence  of  Henry  and  his  sons,  it  may  be  argued  that 
the  king  avoided  trusting  even  that  most  loyal  servant  with  a 
monopoly  of  ministerial  power.      But  we  have  not  sufficient 
evidence  to  define  the  exact  position  of  either  the  members  of 
the  royal  family  or  the  justiciar ;  and  it  is  very  probable  that  it 
was  not  settled  even  at  this  time  by  any  other  rule  than  that  of 
temporary  convenience. 

159.  The  national  council  under  Heury  II  and  his  sons  seems 

^  He  was  present  at  Becket's  election  to  the  primacy  in  11 62;  R.  de 
IHoeto.c.  53  a  :  also  when  Becket  received  the  quittance,  in  the  Exchequer, 
of  his  accounts  as  chancellor;  Vita  S.  T.  C,  Grim.  p.  15 ;  Roger  of  Pon* 
tigny,  pp.  107, 108.  He  must  have  been  quite  an  in&nt  at  the  time.  After 
his  coronation  he  had  a  chancellor  and  a  seal-bearer  orvice-chanceUor,  and 
that  at  a  time  when  his  lather  had  dispensed  with  a  chancellor. 

*  *  Summus  rector  totius  regni  ;*  R.  Devizes,  p.  38  ;  above,  p.  500. 

*  As  for  example  in  1 165,  when  he  refused  the  kiss  of  peace  to  the  arch* 
bishop  of  Cologne  as  a  aohinnatio ;  R.  Diceto,  c.  539. 
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The  national  in  one  aspect  to  be  a  realisation  of  the  principle  which  was  intro- 
two  aspects ;  duced  at  the  Conquest,  and  had  been  developed  and  grown  into 
oonrt  and  as  consistency  under  the  Norman  kings,  that  of  a  complete  council 
towaitis  the  of  feudal  tenants-in-chief     In  another  aspect  it  appears  to  be  in 
t^o?^       a  stage  of  transition  towards  that  combined  representation  of 
the   three  estates   and  of  the  several   provincial  communities 
which  especially  marks  our  constitution,  and  which  perhaps  was 
the  ideal  imperfectly  grasped  and  more   imperfectly  realised,  at 
which  the  statesmen  of  the  middle  ages  almost  unconsciously 
aimed.     The  constituent  members  of  this  assembly  are  the  same 
Qradual       as  under  the  Norman  kings,  but  greater  prominence  and  a  more 
the  Dosition  definite  position  are  assigned  to  the  minor  tenants-in-chief ;  there 
tenants.       is  a  growing  recognition  of  their  real  constitutional  importance, 
a  gradual  definition  of  their  title  to  be  represented  and  of  the 
manner  of  representation,  and  a  growing  tendency  to  admit  not 
only  them,  but  the  whole  body  of  smaller  landowners,  of  whom 
the  minor  tenants-in-chief  are  but  an  insignificant  portion,  to  the 
same  rights.     Thb  latter  tendency  may  be  described  as  directed 
towards  the  concentration  of  the  representation  of  the  counties 
in  the  national  parliament, — the  combination  of  the  shiremoots 
with  the  witenagemot  of  the  kingdom. 
Possible  ar-       The  royal  council,  as  distinct  from  the  mere  assembly  and 
QftSe  court  of  the  household,  might  consist  of  either  the  magnates,  the 

greater  barons,  the  '  proceres  '  of  the  Conqueror's  reign  ;  or  of 
the  whole  body  of  tenants-in-chief,  as  was  the  accepted  usage 
under  Henry  II ;  or  of  the  whole  body  of  landowners,  whoever 
their  feudal  lords  might  be,  which  was  the  case  in  the  great 
councils  of  1086  and  in6,  and  which,  when  the  representative 
principle  was  fully  recognised,  became  the  theory  of  the  medieval 
constitution.     These  three  bodies  were  divided  by  certain  lines. 
The  greater  although  those  lines  were  not  very  definite.      The  greater  barons 
barons.        held  a  much  greater  extent  of  land  than  the  minor  tenants-in- 
chief  :  they  made  a  separate  agreement  with  the  Crown  for  their 
reliefs,  and  probably  for  their  other  payments  in  aid  ^  :  they  had 
as  we  learn  from  Magna  Carta,  their  several  summonses  to  the 
great  councils,  and  they  led  their  vassals  to  the  host  under  their 
*  DialogtiB  de  Scaocario,  ii.  00.  10,  34. 
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own  banner.  The  entire  body  of  tenants-in-chief  included  besides  The  entire 

body  of 
these  the  minor  barons,  the  knightly  body,  and  the  socage  tenants  tenants-in- 

of  the  crown,  who  paid  their  reliefs  to  the  sheriff,  were  sum- 
moned to  court  or  council  through  his  writ,  and  appeared  under 
his  banner  in  the  military  levy  of  the  county.  The  general  body  The  vnoer^ 
of  freeholders  comprised,  besides  these  two  bodies,  all  the  feudal  holders, 
tenants  of  the  barons  and  the  freemen  of  the  towns  and  villages, 
who  had  a  right  or  duty  of  appearing  in  the  county  court,  who 
were  armed  in  the  fyrd  or  under  the  assize  of  arms,  who  were 
bound  to  the  Crown  simply  by  the  oath  of  allegiance  taken  in 
the  shiremoot,  and  were  qualified  to  determine  by  their  sworn 
evidence  the  rights  of  their  neighbours,  the  assessment  of  their 
goods,  and  the  report  of  their  neighbourhood  as  to  criminals. 

These  three  possible  assemblies  may  be  regarded  again  as  the  Ordinary, 
assembly  in  its  ordinary,  extraordinary,  and  theoretical  form  :  dinaiy,  and 
the  national  council  usually  contained  only  the  magnates ;  on  forms, 
great  occasions  it  contained  the  whole  body  of  the  tenants-in- 
chief ;  in  idea  it  was  the  representation  of  the  nation;  and  on  one 
or  two  very  rare  occasions  that  idea  was  partially  realised.     But 
there  were  departments  of  national  action  in  which  the  uncer- 
tainty and   indefiniteness  of  such  a  theory  were  inadmissible. 
For  the  payment  of  taxes  all  men  must  be  brought  under  con- 
tribution ;  for  the  efficiency  of  the  national  host  all  men  must  be 
brought  together  in  arms.     For  the  first  of  these  purposes  they 
might  be  visited  in  detail,  for  the  second  they  must  be  assembled 
in  person.     Accordingly  we  find  that  the  military  levies  in  which  Military 
Henry  11  brought  together  the  whole  kingdom  in  arms,  as  for  general  as- 
the  siege  of  Bridgnorth   in    11 55   or   for   the  expedition  to  the  nation. 
Normandy  in   1177,  may  have  really  been  steps  towards  the 
assembling  of  the  nation  for  other  purposes ;  and  when,  as  in 
the  latter  case,  we  find  the  king  acting  by  the  counsel  of  the 
assembled  host  ^,  we  recur  in  thought  to  that  ancient  time  when 

'  Bened.  i.  178:  'Yenemnt  etiam  illuc  ad  earn  oomites  et  barones  et 
milites  regni  per  Bummonitionem  suam,  parati  equis  et  armis  secum  trans- 
firetare  in  Normanniam. .  . .  Congregatis  itaque  omnibus  in  nrbe  Wintoniae 
rex  'per  consilium  eorwn  transfretationem  saain  distnlit.'  Immediately 
after,  the  '  consiliarii '  of  the  king  are  mentioned  as  advising  him  about  the 
garrisons  of  the  castles. 
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the  ODiy  general  assembly  was  that  of  the  nation  in  arms.  Bat 
the  nation  in  arms  was  merely  the  meeting  of  the  shires  in 
arms:  the  men  who  in  council  or  in  judgment  made  up  the 
county  court,  in  arms  composed  the  'exercitus  scirae:'  on 
occasion  of  taxation  or  local  consultation  they  were  the  wise 
men,  the  legales  homines  of  the  shiremoot.  The  king's  general 
council  is  then  one  day  to  comprise  the  collective  wisdom  of  the 
shires,  as  his  army  comprises  their  collective  strength.  But  it 
is  very  rarely  as  yet  that  the  principle  of  national  concentration, 
which  has  been  applied  to  the  host,  is  applied  to  the  council. 

The  point  at  which  the  growth  of  this  principle  had  arrived 
during  the  period  before  us  is  marked  by  the  fourteenth  article 
of  the  Great  Charter :  *  To  have  the  common  council  of  the 
kingdom'  for  the  assessment  of  extraordinary  aids  and  scutages, 
'  we  will  cause  to  be  summoned  the  archbishops,  bishops,  abbots, 
earls,  and  greater  barons  singly  by  our  letters ;  and  besides  we 
will  cause  to  be  summoned  in  general  by  our  sherifib  and  bailiff 
all  those  who  hold  of  us  in  chief ;  to  a  certain  day,  that  is  to 
say,  at  a  term  of  forty  days  at  least ;  and  to  a  certain  place ; 
and  in  all  the  letters  of  such  summons  we  will  express  the  cause 
of  the  summons ;  and  the  summons  having  been  so  made,  the 
business  shall  on  the  day  assigned  proceed  according  to  the 
counsel  of  those  who  shall  be  present,  although  not  all  who  have 
been  summoned  shall  have  come.'  The  council  is  thus  no 
longer  limited  to  the  magnates :  but  it  is  not  extended  so  as  to 
include  the  whole  nation,  it  halts  at  the  tenants-in-chief :  nor 
are  its  functions  of  advising  on  all  matters  recognised,  it  is 
simply  to  be  assembled  for  the  imposing  of  taxation.  The  pro- 
vision, that  the  determination  of  the  members  present  shall  be 
regarded  as  the  proceeding  of  the  whole  body  summoned,  enun- 
ciates in  words  the  principle  which  had  long  been  acted  upon, 
that  absence,  like  silence^  on  such  occasion  implies  consent 

The  use  of  a  written  sunmions  to  call  together  the  council 
must  have  been  very  ancient,  but  we  have  no  evidence  of  the 
date  at  which  it  became  the  rule.  The  great  courts  held  on  the 
festivals  of  the  Church  might  not  indeed  require  such  a  sum- 
mons, but  every  special  assembly  of  the  sort — and  very  many 
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such  occur  from  the  earliest  days  of  the  Norman  reigns — ^must  Two  torts  of 

have  been  convoked  by  a  distinct  writ.     Such  writs  were  of  summoM: 

^  thdnpociAl* 

two  kinds :  there  was   first  a  ^>ecial  summons  declaring  the 

cause  of  meeting,  addressed  to  every  man  whose  presence  was 

absolutely  requisite  ;  thus  for  the  sessions  of  the  Exchequer  each 

of  the  king's  debtors  was  summoned  by  a  writ  declaring  the 

sum  for  which  he  was  called  upon  to  account ' :  and  secondly  9^  the 

there  was  a  general  summons  such  as  those  addressed  to  the 

several  counties  through  their  sheriffii  to   bring  together  the 

shiremoot  to  meet  the  justices  or  the   officers  of  the  forest  \ 

The  former  was  delivered  directly  to  the  person  to  whom  it 

was  addressed ;  the  latter  was  proclaimed  by  the  servants  of 

the  sheriff  in  the  villages  and  market  towns,  and  obeyed  by 

those  who  were  generally  described  in  the  writ  itself  as  their 

business,  inclination,  or  fear  of  the  penalty  for  non-attendance, 

might  dispose  them.     On  this  analogy  the  writs  of  summons  to  Bunmoiis  of 

the  national  council  were  probably  of  two  sorts  :  those  barons  who  borons. 

in  their  military,  fiscal,  and  legal  transactions  dealt  directly  with 

the  kincr  were  summoned  by  special  writ :  those  tenants-in-chief  Snminoni  of 

°  ,  ,        ^     ,  ,  the  minor 

who  transacted  their  business  with  the  sheriff  were  convened,  tenants. 

not  by  a  writ  in  which  they  were  severally  named,  but  by  a 
general  summons.  Of  the  greater  barons  the  first  person  sum-  ^^^^J?** 
moned  was  the  archbishop  of  Canterbury,  and  it  is  from  the 
mention  by  the  historians  of  the  offence  offered  to  Becket  by 
neglecting  this  customary  respect  that  we  learn  the  existence  of 
the  double  system  of  summons  in  the  early  years  of  Henry  II K 
The  Pipe  Bolls  however  contain  very  frequent  mention  of  pay- 
ments made  to  the  summoners,  and  that  in  direct  connexion  with 
meetings  of  the  council  ^  In  11 75  Henry  went  so  far  as  to 
forbid  those  who  had  been  lately  in  arms  against  him  to  appear 
at  his  court  at  all  without  summons '.     It  is  a  strange  thing  that 

^  See  the  chApters  on  Summons  in  the  Dialogos  de  Soacoario,  i.  cc.  i,  a. 

'  Sach  are  the  '  communes  summonitiones '  mentioned  in  Art.  44  of  the 
Great  Charter. 

'  See  above,  p.  467.  There  is  still  earlier^  evidence  of  the  special  sum* 
mens:  Gilbert  Foliot,  in  reference  to  the  homage  and  oaths  taken  to 
the  empress,  says,  'eorum  naroque  qui  statuto  consilio  propriis,  ut  dicitur, 
consueverant  appellari  nominibus,  nemo  plane  relictus  est  qui  non  ei  con- 
silium de  obtinendo  et  tuendo  post  regis  obitum  regno  .  .  .  promitteret.' 
S.  T.  C.  V.  98.  *  P.  467.  note  3.  »  See  above,  p.  483. 


Digitized  by 


Google 


568  Constitutional  History.  [chap- 

Piret  extant  BO  Tery  few  of  these  early  writs  are  now  in  existence  :  the  most 
'  ancient  that  we  have  is  one  addressed  to  the  bishop  of  Salisbury 
in  1205,  ten  years  before  the  granting  of  the  charter.  This 
document  fixes  the  date  of  the  assembly,  which  is  to  be  held  at 
London  on  the  Simday  before  Ascension  Day,  and  the  cause  of 
the  meeting,  which  is  to  discuss  the  message  brought  by  the 
»envoys  from  Philip  of  France ;  and  it  also  contains  a  clause  of 
general  summons,  directing  the  bishop  to  warn  the  abbots  and 
priors  of  his  diocese  to  be  present  on  the  occasion  ^  Of  the  general 
forms  of  summons  addressed  to  the  sheriff,  we  have  no  speci- 
mens earlier  than  the  date  at  which  representative  institutions 
had  been  to  a  great  extent  adopted :  but  if  we  may  judge  of 
their  tenour  from  the  like  writs  issued  for  military  and  fiscal 
purposes,  they  must  have  enumerated  the  classes  of  persons 
summoned  in  much  the  same  way  as  they  were  enumerated  in 
the  writs  ordering  the  assembly  of  the  county  court  *.     Of  this 

Summoni  of  however  it  is  impossible  to  be  quite  certain.     That  the  county 

the  county  7 

court.  court  had  a  special  form  of  summons  for  the  purpose  of  taxation 

we  learn  firom   a  writ  of  Henry  T,  which  has  been  already 
quoted '.     It  is  probable  that  the  clause  of  Magna  Carta  repre- 
sents no  more  than  the  recognised  theory  of  the  system  of  sum- 
mons ;  a  S3rstem  which  was  already  passing  away;  for  besides 
that  council  at  B.  Alban's  in  1 2 1 3  in  which  the  several  town- 
ships of  royal  demesne  were  represented  as  in  the  county  court 
by  the  reeve  and  four  best  men,  a  council  was  called  at  Oxford 
Summons  of  in  the  same  year  in  which  each  coimty  was  represented  by  four 
knighto  in     discreet  men,  who  were  to  attend  on  the  king '  to  talk  with  him 
**'^*  on  the  business  of  the  kingdom.'     In  the  writ  by  which  this 

coimcil  is  summoned,  and  which  is  dated  on  the  7th  of  No- 
vember at  "Witney,  we  have  the  first  extant  evidence  of  the 
representation  of  the  counties  in  the  council  * ;  they  were  already 
accustomed  to  elect  small  numbers  of  knights  for  legal  and  fiscal 
purposes,  and  the  practice  of  making  such  elections  to  expedite 

*  Select  Charters,  p.  374. 

'  Examples,  of  the  reign  of  Henry  III,  are  in  the  Select  Oharters,  pp. 
334,  349'  365.  Ac. 

*  Above,  p.  595.  *  Select  Charters,  p.  379;  above,  p.  538. 
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the  proceedings  of  ihe  itinerant  jofitices  is  confirmed  by  the 
Qreat  Charter  itself.  It  is  then  just  possible  that  the  14th 
clause  may  have  been  intended  to  cover  the  practice  of  county 
representation  which  had  been  used  two  years  before.  The 
further  development  of  the  system  belongs  to  a  later  stage  of 
our  inquiries. 

The   character  of  the  persons  summoned  requires  no  com-  Members  of 
ment :  the  archbishops  and  bishops  were  the  same  in  number  as 
before,  but  the  abbots  and  priors  were  a  rapidly  increasing  body. 
The  number  of  earls  increased  very  slowly  :  it  may  be  questioned 
whether  Henry  II  founded  any  new  earldoms,  or  whether  the 
two  or  three  ascribed  to  him  were  not  merely  those  which, 
having  been  created  by  his  mother  or  Stephen,  he  vouchsafed  to 
confirm  ^.     None  were  created  by  Richard  ;  and  by  John  only  Earldoms 
the  earldom  of  Winchester,  which  was  founded  in  favour  of  one  KroSesf 
of  the  coheirs  of  the  earldom  of  Leicester,  the  latter  title  being 
taken  by  the  other  coheir.     The  number  of  great  baronies  how- 
ever was  probably  on  the  increase,  although  we  have  not  suf- 
ficient data,  either  as  to  the  possessors  or  as  to  the  exact  character 
of  such  baronies,  to  warrant  a  very  positive  statement     The  Minor 
number   of  minor  tenants-in-chief  who  attended   cannot  even  cieisy. 
be  conjectured :  but,  as  the  clergy  of  inferior  dignity  formed 
an   appreciable   part   of  the  council,  it   is  probable  that  the 
knights  who,  without  yet  possessing  a  representative  character* 
came  up  from  the  shires  in  consequence  of  the  general  sum- 
mons, were  a  considerable  body  :  and  sometimes  they  were  very 
numerous.     The  presence  of  a  large  number  of  deans  and  arch- 
deacons is  mentioned  on  some  special  occasions  ^  which  seem  to 
indicate  a  plan  of  assembling  the  three  estates  in  something  like 

'  William  of  Albini  of  Amndel  was  made  earl  of  ihe  oonnty  of  Soasex 
hy  charter  1 155 ;  and  Aubrey  de  Vere,  earl  of  Oxford,  about  the  same  time. 
Henry  confirmed  the  earldoms  of  Norfolk  and  Hereford,  and  the  grant  to 
Aubrey  de  Vere  was  no  doubt  a  confirmation  also.  Richard  gave  charters 
to  William  of  Arundel  and  Roger  Bigod  :  John  restored  the  earldom  of 
Hereford  in  favour  of  Henry  de  Bohun,  and  created  that  of  Winchester  for 
Saer  de  Quincy.  See  the  Fifth  Report  on  the  Dignity  of  a  Peer,  App. 
pp.  1-5. 

'  For  example  on  the  occasion  of  the  Spanish  award  in  11 77,  Bened.  i. 
145  ;  and  at  S.  Paul's  in  1213,  M.  Paris,  p.  340. 
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completeness  :  but  we  have  no  reason  to  suppose  that  they  were 
ever  summoned  as  a  matter  of  right  or  as  tenants-in-chief. 

TjoMJof  The  times  of  assembly  were  very  irregular.     In  many  cases, 

ooimcus.  especially  in  the  early  years  of  Henry  II,  they  coincided  with  the 
great  festivals,  or  with  the  terminal  days  which  were  already 
beginning  to  be  observed  by  the  lawyers.  But  so  great  a  num- 
ber of  occasional  councils  were  called  by  Henry,  and  so  few  by 
his  sons,  that  obviously  no  settled  rule  can  have  been  observed. 
And  the  same  remark  is  true  as  regards  the  place  of  meeting. 
The  festival  courts  were  still  frequently  kept  at  Winchester  and 
Westminster ;  but  for  the  great  national  gatherings  for  homage, 
for  proclamation  of  Crusade,  or  the  like,  some  central  position, 
such  as  Northampton  or  its  neighbourhood,  was  often  preferred. 
Tet  some  of  Henry  II's  most  important  acts  were  done  in 
councils  held  in  the  forest  palaces,  such  as  Clarendon  and  Wood- 
stock. Sichard's  two  councils  were  held  in  middle  England, 
one  at  Pipewell  in  Northamptonshire,  the  other  at  Nottingham ; 
both  places  in  which  the  weariness  of  state  business  might  be 
lightened  by  the  royal  amusement  of  the  chase. 

Nune  of  The  name  given  to  these  sessions  of  council  was  often  ex- 

pressed by  the  Latin  colloquium^:  and  it  is  by  no  means 
unlikely  that  the  name  of  parliament,  which  is  used  as  early  as 
1 175  by  Jordan  Fantosme',  may  have  been  in  common  use. 
But  of  this  we  have  no  distinct  instance  in  the  Latin  Chroniclers 
for  some  years  further,  although  when  the  term  comes  into  use 
it  is  applied  retrospectively ;  and  in  a  record  of  the  twenty- 
eighth  year  of  Henry  III  the  assembly  in  which  the  Great  Charter 
was  granted  is  mentioned  as  the  '  Parliamentum  Bunimeds.' 

Subiecte  of       The  subjects  on  which  the  kings  asked  the  advice  of  the  body 

'  thus  constituted  were  very  numerous :   it  might  almost  seem 

that  Henry  II  consulted  his  court  and  council  on  every  matter 

of  importance  that  arose  during  his  reign  ;  all  the  business  that 

Bichard  personally  transacted  was  done  in  his  great  councils ; 

^  E.  g.  M.  Paris,  p.  340. 

*  Jordan  Fantosme,  p.  14.  It  is  used  also  by  Wace.  It  is  applied 
by  Otto  Morena  to  the  diet  or  parliament  of  Roncaglia  held  by  Frederick  I 
in  1 154  ;  Leibnitz,  Scr.  Rer.  Brunswic.  i.  809.  It  is  first  used  in  England 
by  a  contemporary  writer  in  1246,  namely  by  M.  Paris,  p.  696  :  see  Hody, 
History  of  Convocation,  p.  336. 
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and  even  Jobn,  who  acted  far  more  in  the  manner  and  spirit  of  Geneni  de- 

Ubentioiis. 
a  despot  than  did  his  father  or  brother,  did  little  in  the  first 

half  of  his  reign  without  a  formal  show  of  respect  towards  his 
constitutional  advisers.  Nor  is  there  any  reason  to  suppose  that 
such  a  proceeding  was,  in  the  great  proportion  of  instances, 
merely  a  matter  of  form  :  a  sovereign  who  is  practically  absolute 
asks  counsel  whenever  he  wants  it ;  and  such  a  sovereign,  if  he 
is  a  man  of  good  sense,  with  reason  for  self-confidence,  is  not 
trammelled  by  the  jealousies  or  by  the  need  of  self-assertion 
which  are  inseparable  from  the  position  of  a  monarch  whose 
prerogatives  are  constitutionally  limited.  Hence  it  was  per-  Misoella- 
haps  that  these  kings,  besides  constantly  laying  before  their  ten. 
barons  all  questions  touching  the  state  of  the  kingdom^, — 
matters  of  public  policy  such  as  the  destruction  of  the  illegal 
castles  and  the  maintenance  of  the  royal  hold  on  the  for- 
tresses, matters  relating  to  legislation,  to  the  administration  of 
justice,  to  taxation,  and  to  military  organisation, — ^also  took 
their  opinion  on  peace  and  war,  alliances,  royal  marriages, 
and  even  in  questions  of  arbitration  between  foreign  powers 
which  had  been  specially  referred  to  the  king  for  decision*.  Of 
such  deliberations  abundant  instances  have  been  g^ven  in  the 
last  chapter.  It  is  very  rarely  that  any  record  is  preserved  of 
opposition  to  or  even  remonstrance  against  the  royal  will.  In  Oppotition 
II 75  Richard  de  Lucy  ventured  to  remind  Henry  II,  when  he  wilL 
was  enforcing  the  law  against  the  destroyers  of  the  forests,  that 
the  waste  of  vert  and  venison  had  been  authorised  by  his  own 
writ ;  but  his  mediation  was  summarily  set  aside  '  :  the  remon- 
strances likewise  of  the  one  or  two  counsellors  who  during  the 
Becket  quarrel  interposed  on  behalf  of  the  archbishop,  were 
either  tacitly  disregarded  or  resented  as  an  advocacy  of  the  king's 
enemy.     Still  less  are  we  to  look  for  any  power  of  initiating 

'  Saoh  was  the  assembly  at  Bennondsey  in  1154  *de  statu  regni;' 
Genrase,  o.  1377:  that*de  statutis  regni'  at  London  in  11 70,  and  that 
at  Northampton  in  1 1 76 ;  Bened.  i.  4, 107. 

'  In  1 1 76  Henry  II  consulted  his  council  before  assenting  to  the  mar- 
riage of  his  daui^hter  Johanna;  in  11 77  he  consulted  the  great  assembly  of 
feudal  tenants  held  at  Winchester,  on  the  expediency  of  proceeding  with 
the  war.  In  1155  he  had  consulted  them  on  an  expedition  to  Ireland. 
In  1177  he  took  their  advice  on  the  Spanish  arbitration.  Benedict,  i.  116, 
14a,  178  ;  B.  de  Monte,  a.d.  1155.  '  Bened.  i.  94. 
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measures  of  either  public  policy  or  particular  reform  in  any 
Position  of  hands  but  those  of  the  king^.  The  justiciar  however  probably 
assp^e^  advised  the  king  on  all  these  matters,  and  perhaps  suggested 
coundi.  the  administrative  changes  which  he  had  to  woik  out  in  their 
details  ;  in  this  respect  acting  as  the  spokesman  of  the  barons, 
as  the  archbishop  acted  as  the  spokesman  of  the  Church,  and 
exercising  over  the  king  a  less  overt  but  more  effectual  in- 
fluence than  could  have  been  asserted  by  the  barons  except  at 
the  risk  of  rebellion.  John  certainly  chafed  under  the  advice  of 
the  justiciar,  without  venturing  to  dismiss  him.  In  all  these 
matters  the  regard,  even  if  merely  formal,  shown  by  the  king  to 
the  advice  and  consent  of  his  barons  has  a  constitutional  value, 
as  affording  a  precedent  and  suggesting  a  method  for  securing 
the  exercise  of  the  right  of  advising  and  consenting  when  the 
balance  of  power  was  changed,  and  advice  and  consent  meant 
more  than  mere  helpless  acquiescence.  The  part  taken  by  the 
national  coimcil  in  legislation,  taxation,  and  judicature  may  be 
noticed  as  we  proceed  with  the  examination  of  those  departments 
of  public  work. 
Position  of  The  ecclesiastical  councils  of  the  period  did  their  work  with 
councils.  very  little  interference  from  the  secular  power,  and  with  very 
little  variation  from  the  earlier  model.  Their  privilege  of  l^iis- 
lating  with  the  royal  acquiescence  was  not  disputed,  and  their 
right  to  a  voice  in  the  bestowal  of  their  contributions  towards 
the  wants  of  the  state  came  into  gradual  recognition  in  the  reign 
of  John  :  but  although  his  expedients  for  the  raising  of  money 
may  now  and  then  have  served  as  precedents  upon  which  the 
claim  to  give  or  to  refuse  might  be  raised  on  behalf  of  the 
several  orders  in  Church  and  State,  no  complete  system  of 
separate  action  by  the  clergy  on  secular  matters  was  as  yet  de- 
vised, nor  was  their  position  as  a  portion  of  the  conmion  council 
of  the  realni  defined  by  the  Great  Charter  apart  from  that  of 
the  other  tenants-in-chief.  The  theory  of  the  Three  Estates  had 
yet  to  be  worked  into  practice  ;  although  there  were  signs  of  its 
growing  importance. 

^  Yet  the  assize  of  measures  in  1197  was  made  not  only  with  the  advice 
but  by  the  petition  of  the  magnates.    See  page  575. 
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160.  Great  as  was  the  legal  reputation  of  Henry  II,  and  greatly  Legislation, 
as  the  legal  system  of  England  advanced  under  him  and  his 
sons,  the  documentary  remains  of  the  legislation  of  the  period  are 
very  scanty.  The  work  of  Glanvill  is  not  a  book  of  statutes, 
but  a  manual  of  practice ;  and  although  it  incorporates  no  doubt 
the  words  of  ordinances  which  had  the  force  of  laws,  it  nowhere 
gives  the  literal  text  of  such  enactments.     The  formal  edicts  Form  of 

_  legislation : 

known  under  the  name  of  Assizes,  the  Assizes  of  Clarendon  and  the  Assise. 
Northampton,  the  Assize  of  Arms,  the  Assize  of  the  Forest,  and 
the  Assizes  of  Measures  are  the  only  relics  of  the  legislative 
work  of  the  period.  These  edicts  are  chiefly  composed  of  new 
regulations  for  the  enforcement  of  royal  justice.  They  are  not 
direct  re-enactments  or  amendments  of  the  ancient  customary 
law,  and  are  not  drawn  up  in  the  form  of  perpetual  statutes : 
but  they  rather  enunciate  and  declare  new  methods  of  judicial 
procedure,  which  would  either  work  into  or  supersede  the  pro- 
cedure of  the  common  law,  whether  practised  in  the  popular  or 
in  the  feudal  courts.  In  this  respect  they  strongly  resemble 
the  Capitularies  of  the  Frank  kings,  or  to  go  farther  back,  the 
edicts  of  the  Roman  praetors :  they  might  indeed,  as  to  both 
form  and  matter,  be  called  Capitularies.  The  term  Assize,  which 
comes  into  use  in  this  meaning  about  the  middle  of  the  twelfth 
century,  both  on  the  Continent  and  in  England,  appears  to  be 
the  proper  Norman  name  for  such  edicts  * ;  but  it  is  uncertain 

*  Looking  at  the  word  (uH$a  simply  we  might  incUne  to  regard  it  as 
the  Ux  cuHsa  or  sententia  cunso,  the  settled  edict  of  the  king,  just  as  the 
redditua  cwisua  was  the  fixed  or  assessed  rent  of  an  estate.  It  is  however 
used  so  early  in  the  sense  of  a  session  that  the  former  cannot  be  regarded 
as  the  sole  explanation.  In  the  Assize  of  Jerusalem  it  simply  means  a  law : 
and  the  same  in  Henry's  legislation.  Secondarily,  it  means  a  form  of  trial 
established  by  the  particnlu'  law,  as  the  Great  Asuze,  the  Assize  of  Mort 
d'Ancester ;  and  thirdly,  the  oourt  held  to  hold  such  trials;  in  which  sense  it 
is  commonly  used  at  the  present  day.  Tet  it  ooours  in  the  Norman  law  books 
in  the  twelfth  century,  and  apparently  in  the  Pipe  Boll  of  a  Heniy  IJ,  in  the 
sense  of  a  session,  and  that  is  taken  by  many  antiquaries  as  the  primary  mean- 
ing. The  formation  of  assisus  from  abarbarous  use  of  assido  or  assideo  (instead 
of  assessus)  might  be  paralleled  with  the  derivation  of  tolta  in  miUatoUa 
from  toUo  in  the  sense  of  taking  toll ;  but  the  word  accido,  to  tax,  may,  so 
fiur  as  the  assisu^  redditus  is  concerned,  be  the  true  origin  of  this  form,  as 
it  is  of  the  modem  excise.  On  the  other  hand,  it  is  impossible  not  to 
associate  the  assize  of  Henry  II  with  the  asetniss  of  Ina  and  Edmund. 
Possibly  the  use  of  the  word  in  so  many  senses  may  point  to  a  confusion 
of  three  different  origins.    Of.  the  derivation  of  tctxo,  to  tax,  from  rdaam, 
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Ori^  of  the  whether  it  received  this  particular  application  from  the  mere 
fact  that  it  was  a  settlement  like  the  Anglo-Saxon  asetrUss  or 
the  French  Hablissementf  or  from  a  verbal  connexion  with  the 
session  of  the  court  in  which  it  was  passed,  or  frt)m  the  fact  that 
it  furnished  a  plan  on  which  sessions  of  the  courts  reformed  by 
it  should  be  held.  The  assize  thus  differs  widely  from  the 
charter  of  liberties,  the  form  which  the  legislation  of  Henry  I 
and  Stephen  had  taken,  and  is  peculiar  in  English  history  to 
the  period  before  us,  as  the  form  of  Provisions  marks  the  legis- 
lative period  of  Henry  III,  and  that  of  Statute  and  Ordinance 

Its  character  belonirs  to  that  of  Edward  I  and  his  successors.     It  possesses 

of  edict  or  ... 

decree.         moreover  the  characteristic  of  tentative  or  temporary  enact- 

ment>  rather  than  the  universal  and  perpetual  character  which  a 
law,  however  superficially,  seems  to  claim  ^ :  its  duration  is 
specified  in  the  form ;  it  is  to  be  in  force  so  long  as  the  king 
pleases ;  it  may  have  a  retrospective  efficacy,  to  be  applied  to 
the  determination  of  suits  which  have  arisen  since  the  king's 
accession,  or  since  his  last  visit  to  England  ^ ;  it  is  liable  to  be 
set  aside  by  the  judges  where  they  find  it  impossible  to  ad- 
minister it  fairly.  But>  on  the  other  hand,  it  is  to  the  assize 
that  the  most  important  legal  changes  of  the  period  owe  their 
origin :  the  institution  of  jury  and  the  whole  procedure  of  the 
Curia  Begis  can  have  come  into  existence  in  no  other  way. 
In  the  drawing  up  of  the  assize,  the  king  acted  by  the  advice 

to  ordain,  or  regulate :  and  the  use  of  the  word  taUare'^ctecidere,  taoDare. 
The  form  astisia  suggests  further  difficulties,  but  there  is  no  reason  to  look 
for  an  Arabic  derivation,  as  is  done  in  the  editions  of  Du  Gange. 

^  The  special  sanctity  of  the  term  law,  as  used  in  Holy  Scripture  and  in 
the  Roman  jurisprudence,  may  perhaps  account  for  the  variety  of  expres- 
sions, such  as  those  quoted  above,  by  means  of  which  men  avoided  giving 
the  title  of  law  to  their  occasional  enactments.  The  Assizes  of  England^ 
Jerusalem,  Sicily,  and  Romania,  the  Establishments  of  S.  Lewis,  the 
Recesses  of  the  German  diets,  and  many  other  like  expressions,  illustrate 
this  reluctance. 

*  The  Assize  of  CUrendon  is  to  be  held  good  as  long  as  it  pleases  the 
king.  That  of  Northampton  directs  inquiry  into  disseisins  made  since  the 
king's  last  coming  to  England ;  and  the  view  of  this  Assize  is  to  extend 
from  the  date  of  the  Assize  of  Clarendon  to  the  time  of  its  own  publication  ; 
'  atenebit  a  tempore  quo  assisa  facta  fuit  apud  Clareudona^i  continue  usque 
ad  hoc  tempus.'  Richard's  Assize  of  Measures  was  set  aside  by  the  justices 
because  the  merchants  declared  it  to  be  impracticable.  See  Select  Char- 
ters, pp.  139, 144  ;  Hoveden,  iv.  172.  John's  Assize  of  Wines  was  set  aside 
in  the  same  way ;  ibid.  p.  100. 
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and  consent  of  his  national  council.     This  is  distinctly  stated  in  Assises 


the  preamble  or  title  of  the  Assizes  of  Clarendon  and  Wood-  the  counsel 
stock:  the  former  is  made  'de  assensu  archiepiscoporum,  epi-ofthe 
scoporom,  abbatum,  comitum,  baronum,  totius  Angliae  ^ ;'  the 
latter  '  per  consilium  et  assensum  archiepiscoporum,  episcoporum 
et  baronum,  comitum  et  nobilium  Angliae^.'  The  Assize  of 
Northampton  was  the  work,  we  are  told,  of  the  king,  made  hj 
the  counsel  of  King  Henry  his  son  and  by  the  counsel  of  his 
earls,  barons,  knights,  and  vassals  (homines)  in  a  great  coimcil, 
consisting  of  bishops,  earls,  barons,  and  the  rest,  held  '  de  statutis 
r^ni'.'  The  ordinance  by  which  trial  by  the  Great  Assize 
was  instituted,  was,  according  to  Glanvill,  an  act  of  royal  bene- 
ficence, bestowed  on  the  nation  by  the  clemency  of  the  prince 
according  to  the  counsel  of  the  magnates^.  The  Assize  of  Mea-  instanoes of 
Bures  was  issued  in  the  name  of  Richard  I  by  the  justiciar  in  1 1 97, 
as  made  by  the  lord  Hichard  king  of  England  at  Westminster, 
although  the  king  was  at  the  time  in  France,  by  the  petition 
and  advice  of  his  bishops  and  all  his  barons^.  In  this  act  of 
legislation  the  justiciar  represented  the  king.  The  instructions 
given  to  the  itinerant  justices  had  likewise  the  force  of  laws,  and 
might  with  justice  be  termed  Assizes.  They  too  were  issued  by 
the  justiciar  in  the  king's  absence,  and  contained  old  as  well  as 
new  regulations  for  the  courts.  The  Assize  of  Arms  issued  in 
1 181  is  not  distinctly  said  to  be  framed  under  the  advice  of  the 
council,  and  it  may  possibly  have  been  regarded  by  the  barons 
with  some  jealousy  as  putting  arms  into  the  hands  of  the  people ; 
but  when  John  in  1205  summoned  the  nation  to  arms  in  con- 
formity with  the  principle  embodied  in  his  father's  assize,  he 
declares  that  it  is  so  provided  with  the  assent  of  the  'arch- 
bishops, bishops,  earls,  barons,  and  all  our  faithful  of  England  ^.' 
These  instances  are  sufficient  to  prove  the  share  taken  by  the 
national  council  in  legislation.  The  duty  of  proclaiming  the 
law   in  the  country  fell  upon  the  sheriffs  and  the  itinerant 

*  Select  Charters,  p.  137.  *  Ibid.  p.  150.  •  Ibid.  p.  124. 

*  *  Est  autem  magna  assisa  regale  quoddam  beneficium,  dementia  prin- 
cipis  de  constlio  procerum  populia  indultum.'    Glanvill,  ii.  c.  7. 

*  Hoveden,  iv.  33.  *  Select  Charters,  p.  273. 
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Prociama-    justices,  whose  credentials  contained  perhaps  the  first  general 

newl»w8iii  promulgation.     The    Great   Charter  was   read,   by  the   king^s 

'  order,   publicly  in   every  county,    no   doubt  in  the  shiremoot 

and  hundred  court  ^ ;   duplicates  of  it  were  deposited  in  the 

cathedral  churches. 

In  all  this  there  was  nothing  new :  it  was  simply  the  main- 
tenance of  ancient  forms,  which   prove  their  strength  by  re- 
^por^njo  taining  their  vitality  under  the  strongest  of  our  kings.     The 
tional  forms  advice  and  consent  of  the   council   may  have  been,  no  doubt 
in  many  cases  was,  a  mere  formality  :  the  enacting  power  was 
regarded  as  belonging  to  the  king,  who  could  put  in  respite 
or  dispense  with  the   very  measures  that  he  bad  ordained. 
Yet  in  this  an  advantage  may  be  incidentally  traced.     If  the 
barons  under  Henry  II  had  possessed  greater  legislative  power^ 
they  might  have  kept  it  to  themselves,  as  they  did  to  a  certain 
extent  keep  to  themselves  the  judicial  power  of  the  later  par- 
Levnalative    liament ;  but  as  it  was,  legislation  was  one  of  the  nominal  rights 
raioiy  tc'      that  belonged  to  the  whole  council  as  the  representative  of  the 
S^iiam^t   nation,  and  the  real  exercise  of  which  was  not  attained  until  the 
beoomere-    barons  had  made  common  cause  with  the  people,  and  ineor- 
preten      ®*  pirated  their  representatives  in  their  own    assembly.      The 
period  of  national  as  distinct  from  royal  legislation  begins  when 
the  council  has  reached  its  constitutional  development  as  the 
national  parliament     The  legislation  of  the  Great  Charter  was 
to  a  certain  extent  an  anticipation,  a  type,  a  precedent,  and  a  firm 
step  in  advance  towards  that  consummation. 
aVtt»tion;         161.  The  subject  of  taxation  may  be  arranged  under  three 
three  points,  j^g^^ — ^h^  authority  by  which  the  impost  is  legalised,  the  de- 
scription of  persons  and  property  on  which  it  is  levied,  and  the 
determination  of  the  amount  for  which  the  individual  is  liable  ; 
in  other  words,  the  grant,  the  incidence,  and  the  assessment. 
Normsn  The  reticence  of  historians  during  the  reigns  of  the  Norman 

kings  leaves  us  in  doubt  whether  the  imposts  which  they  levied 
were  or  were  not  exacted  simply  by  their  own  sovereign  will. 
Two  records  have  been  mentioned,  however,   of  the  reign  of 

^  Select  Charters,  p.  298  :  '  quam  etiam  legi  publico  praecipimus  per 
totam  bailliam  vestram.*    See  above,  pp.  1x5,  xi6. 
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Henry  I,  in  one  of  which  the  king  describes  a  particular  tax  as  Form  of 

*  the  aid  which  my  barons  gave  me/  whilst  in  another  he  speaks  a  tax,  by 

siitDifyinsr 

of  the  summoning  of  the  county  courts  in  cases  in  which  his  the  kinef's 
own  royal  necessities  require  it^.  From  the  two  passages  it 
may  be  inferred  that  some  form  was  observed,  by  which  the 
king  signified,  both  to  his  assembled  vassals  and  to  the  country 
at  large  through  the  sheriffs,  the  sums  which  he  wanted,  and 
the  plea  on  which  he  demanded  them.  The  same  method  was 
observed  by  Henry  II  and  Richard  I ;  and  it  is  only  towards 
the  end  of  the  reign  of  Richard  that  we  can  trace  anything  like 
a  formal  grant  or  discussion  of  a  grant  in  the  national  council  ^. 
It  is  commonly  said  that  the  king  took  a  scutage,  an  aid,  or  a 
carucage ;  and  where  the  barons  are  said  to  have  given  it,  the 
expression  may  be  interpreted  of  the  mere  payment  of  the 
money.  Of  any  debate  or  discussion  on  such  exactions  in  th^  Oases  of 
national  council  we  have  rare  evidence :  the  opposition  of  taxation. 
S.  Thomas  to  the  king's  manipulation  of  the  Danegeld,  and  the 
refusal  by  S.  Hugh  of  Lincoln  to  furnish  money  for  Richard's 
war  in  France,  are  however  sufficient  to  prove  that  the  taxation 
was  a  subject  of  deliberation,  although  not  sufficient  to  prove 
that  the  result  of  such  discussion  would  be  the  authoritative 
imposition  of  the  tax '.  For  the  shadow  of  the  feudal  fiction,  Want  of 
that  the  tax-payer  made  a  voluntary  offering  to  relieve  the  of  repre- 
wants  of  his  ruler,  seems  to  have  subsisted  throughout  the 
period  :  and  the  theory  that  the  promise  of  the  tax  bound  only 
the  individual  who  made  it,  helped  to  increase  the  financial 
complications  of  the  reign  of  John.  Archbishop  Theobald  had 
denounced  the  scutage  of  1 156,  and  it  is  doubtful  whether  it  was 

*  Above,  pp.  371,  393. 

*  In  1159  Henry  'scutagium  accepit  ;*  Gerv.  c.  1381 :  in  1194  Richard 
'oonstituit  sibi  da^'  a  carucage  ;  Hoveden,  liL  24a  :  in  1 1 08  'cepit .  .  . 
quinque  solidos  de  auxilio;*  ib.  iv.  46.  In  laoi  we  find  the  woni  'ex- 
poetulans'  nsed  of  the  king*8  proposition  of  a  tax  for  the  collection  of 
which  '  exiit  edictum  a  justitiariis ; '  K.  Coggeshale.  In  1 203  John  *  cepit 
ab  eis  septimam  partem  omnium  mobilium  suorum ; '  M.  Paris,  p.  209.  In 
1 204  '  concessa  sunt  auxilia  militaria ; '  ibid.  209.  In  1 207  '  convenit 
episcopos  et  abbates  ut  permitterent  personas  dare  regi  certam  summam ; ' 
Ann.  Waverl.  p.  258.  A  gradual  change  in  the  tone  of  demand  may  be 
traceable  in  this,  yet  John  was  really  becoming  more  despotic  all  the  time. 

*  See  above,  pp.  463,  509. 
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raised  on  his  lands.  S.  Thomas  had  declared  at  Woodstock  that 
the  lands  of  his  church  should  not  pay  a  penny  to  the  Danegdd ; 
the  opposition  of  S.  Hugh  was  based  not  on  his  right  as  a  mem- 
ber of  the  national  council,  but  on  the  immunities  of  his  church ; 
and  when  Archbishop  Geoffi*ey  in  120 1  and  1207  forbade  the 
royal  officers  to  collect  the  carucage  on  his  estates,  it  was  on 
the  ground  that  he  himself  had  not  promised  the  payment.  The 
pressing  necessity  of  raising  the  ransom  of  Bicbard  probably 
marks  an  epoch  in  this  as  in  some  other  points  of  financial 
interest.  The  gentle  terms  donum  or  auxiUum  had  signified 
under  his  father's  strong  hand  as  much  as  Danegeld  or  tallage ; 
but  now  not  only  was  the  king  absent  and  the  kingdom  in  a 
critical  condition,  but  the  legal  reforms  in  the  matter  of  assess- 
ment had  raised  up  in  the  minds  of  the  people  at  large  a  growing 
sense  of  their  rights.  The  taxes  raised  for  the  ransom  were  im- 
posed by  the  justiciar,  probably  but  not  certainly,  with  the 
advice  of  the  barons  ^  and  were  no  doubt  collected  without  any 
general  resistance ;  but  both  the  amount  and  the  incidence  w^-e 
carefully  criticised,  and  in  some  cases  payment  was  absolutely 
refused.  The  clergy  of  York,  when  the  king's  necessities  were 
laid  before  them  by  the  archbishop  in  their  chapter,  declared  that 
he  was  infringing  their  liberties,  and  closed  their  church  as  in 
the  time  of  interdict  *. 

This  idea,  which  is  indeed  the  rudimentary  form  of  the  prin- 
ciple that  representation  should  accompany  taxation,  gained 
ground  after  the  practice  arose  of  bringing  personal  property 
and  income  under  contribution.  It  was  the  demand  of  a  quarter 
of  their  revenues,  not  a  direct  tax  upon  their  land,  that  provoked 
the  opposition  of  the  canons  of  York ;  and  although  Archbishop 
Geoflfrey  is  foimd  more  than  once  in  trouble  for  forbidding  ihe 
collection  of  a  carucage,  the  next  great  case  in  which  resistance 
was  ofiered  to  the  demands  of  the  Crown  occurred  in  reference 
to  the  exaction  of  a  thirteenth  of  moveable  property  in  1 207. 

*  Above,  p.  501. 

'  Hoveden,  iii.  aaa:  *VocaTit,  monnit  et  rogavit  nt  quartam  partem 
reddituum  suorum  ad  praeiati  regis  liberationem  conferrent ;  .  . .  qui  re- 
nuentes  et  concanonicos  suos  in  partes  snaa  trahentes,  asserebant  etun  .  . . 
libertates  eodesiae  suae  velle  subyertere.' 
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.  On  this  occasion  it  was  not  an  isolated  chapter,  but  a  whole  Protest  of 
estate  of  the  realm  that  protested.     The  king  in  a  great  council  a^st 
held  on  January  8  at  London  proposed  to  the  bishops  and  in  1307" 
abbots  that  they  should  permit  the  parsons  and  beneficed  clerks 
to  give  him  a  certain  portion  of  their  revenues.     The  prelates 
refused  to  do  so.     The  matter  was  debated  in  an  adjourned 
council  at  Oxford  on  February  9,  and  there  the  bishops  repeated 
their  refusal  in  still  stronger  terms.     The  king  therefore  gave  imposition 
up  that  particular  mode  of  procedure,  and  obtained  from  the  thirteenth, 
national  council  a  grant  of  an  aid  of  a  thirteenth  of  all  chattels 
from  the  laity.     That  done,  having  forbidden  the  clergy  to  hold 
a  council  at  S.  Alban's,  he  issued,  May  26,  a  writ  to  the  arch- 
deacons and  the  rest  of  the  clergy,  informing  them  of  the  grant 
of  aid,  and  bidding  them  follow  the  good  example  ^  '  Archbishop  Exile  of 
GJeoflrey,  who  acted  as  the  spokesman  of  the  clergy,  now  gave  ^* 

up  the  struggle  and  went  into  exile ;  other  circumstances  were 
leading  to  a  crisis:  the  thirteenth  was  no  doubt  generally 
collected;  but  early  in  the  following  year  the  interdict  was 
imposed  and  constitutional  law  was   in  abeyance  during  the 

remainder  of  the  reign.      The  twelfth  article  of  the  charter,  Growth  of 

,.,,,.  .  ,     .  ,  . ,  .  1      ***®  laxative 

in  which  the  king  promises  that  no  scutage  or  aid,  save  the  principle,  in 

sdwice  of 
three  regular  aids,  should  henceforth  be  imposed  without  the  the  Great    ' 

advice  and  consent  of  the  national  council,  does  not  explicitly 
mention  the  imposition  of  a  tax  on  moveables,  nor  does  it  pro- 
vide for  the  representation  in  the  council  of  the  great  majority 
of  those  from  whom  such  a  tax  would  be  raised.  But  in  this, 
as  in  other  points,  the  progress  of  events  was  outstripping  and 
superseding  the  exact  legal  definitions  of  right.  The  fourteenth 
article  does  not  provide  for  the  representation  of  the  shires,  or 
for  the  participation  of  the  clergy  as  an  estate  of  the  realm, 

*  Ann.  Waverley,  p.  258;  M.  Paris,  p.  221.  The  writ  addressed  to  the 
archdeacons,  after  rehearsing  the  grant  made  by  the  archbishops,  bishops, 
abbots,  priors,  and  magnates,  proceeds  :  *  Yerum  quia  de  vobis  confidimus 
qaod  nos  et  honorem  nostrum  diligitis  et  defensionem  regni  nostri  et 
recuperationem   terrarum   nostrarum   affectatis,   vos    rogaiiius    attentius, 

n'enus  tale  auxilium  nobis  ex  parte  vestra  faciatis  ut  inde  vobis  gratias 
debeamus ;  et  quod  alii  rectores  ecclesiarum  vicini  vestri  ad  auxilium 
nobis  faciendum  exemplo  vestro  faoilhis  invitentur.*  May  a6,  1207.  Patent 
Boll,  8  John;  ed.  Hardy,  i  72. 
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distinct  from  their  character  as  feudal  freeholders,  yet  in  both 
respects  the  succeeding  history  shows  that  the  right  was  be- 
coming practically  established.  So  neither  is  the  principle  as 
yet  formally  laid  down  that  a  vote  of  the  supreme  council  is 
to  bind  all  the  subjects  of  the  realm  in  matter  of  taxation 
without  a  further  consent  of  the  individual.  The  prevalence 
of  the  idea  that  such  consent  was  necessary  brings  the  subject 
of  the  grant  into  close  connexion  with  that  of  the  assessment. 
But  before  approaching  that  point,  the  question  of  incidence  re- 
quires consideration. 

The  indirect  taxation  of  this  period  is  obscure  and  of  no  great 
importance.  The  prisage  of  wine,  the  fines  payable  by  the 
merchants  for  leave  to  import  particular  sorts  of  goods^  the 
especial  temptation  which  the  stores  of  wool  held  out  to  the 
king's  servants,  the  whole  machinery  of  the  customs,  although 
referred  to  in  the  Great  Charter  as  *  antiquae  et  rectae  consue- 
tudinesS'  were,  so  far  as  touches  constitutional  history,  still 
in  embryo.  The  existing  practice  rested  on  the  ancient  right  of 
toll,  and  not  on  any  historical  legislative  enactment.  Althou^, 
then,  these  sources  furnished  an  appreciable  revenue  to  Richard  I 
and  John^,  the  general  taxation  of  the  country  may  for  our 
present  purpose  be  regarded  as  direct  taxation  only. 

The  taxable  property  may  be  divided  into  land  and  moveables, 
and  again,  according  to  the  character  of  their  owners,  into  lay 
and  clerical;  these  may  be  subdivided  in  the  former  case  ac- 
cording as  the  la3mian  is  a  tenant-in-chief,  a  knight,  a  freeholder, 
a  burgher,  or  a  villein,  in  the  latter  according  as  the  possessor 
is  a  prelate,  a  beneficed  clerk,  a  chapter,  or  a  religious  house. 
Each  division  of  property  was  brought  under  contribution  at 
a  different  period,  and  for  each  there  was  a  distinct  name  and 
method  of  taxation. 

All  the  imposts  of  the  Anglo-Saxon  and  Norman  reigns  were, 
so  far  as  we  know,  raised  on  the  land,  and  according  to  com- 
putation by  the  hide  :  the  exceptions  to  the  rule  would  be  only 
in  the  cases  of  those  churches  which  claimed  entire  immunity, 
and  those  boroughs  which  paid  a  composition  for  their  taxe 

*  Article  31.  *  Madox,  Hist.  Exch.  pp.  529  8q. 
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in  a  settled  sum,  as  they  paid  the  composition  for  the  ferm  in  Taxation 

the  shape  of  an  annual  rent.     This  generalisation  covers  hoth 

the  national  taxes  like  the  Danegeld,  and  the  feudal  exactions 

by  way  of  aid ;  both  were  levied  on  the  hide.     Henry  I  had 

exempted  from  such  payments  the  lands  held  in  demesne  by 

his  knights  and  barons,  in  consideration  of  the  expenses  of  their 

equipments^ ;  but  this  clause  of  his  charter  can  have  been  only 

partially  observed.     Henry  II,  from  the  very  beginning  of  his 

reign,  seems  to  have  determined  on  attempting  important  changes. 

He  brought  at  once  under  contribution  the  lands  held  by  the  Of  Church 
,  ,  lands. 

churches,  which  had  often  claimed,  but  had  never  perhaps  secured 
immunity. 

In  the  Assize  of  Arms  in  1181  he  took  a  long  step  towards  Taxation 
taxing  rent  and  chattels,  obliging  the  owner  of  such  property  introduced. 
to  equip  himself  with  arms  according  to  the  amount  which  he 
possessed^.     In  the  ordinance  of  the  Saladin  Tithe  personal 
property  is  rendered  liable  to  pay  its  tenth  '.     Under  Richard  I  - 
the  rule  is  extended :  for  the  king's  ransom  every  man  pays  a 
fourth  part  of  his  moveables* :  in  1204  John  exacted  a  seventh  Sevenths 

.  .  and 

of  the  same  from  the  barons  ^  and  in  1207  a  thirteenth  from  thirteenths. 

the  whole  of  the  laity  *.  This  change  in  the  character  of  taxa- 
tion serves  to  illustrate  the  great  development  of  material  wealth 
in  the  country  which  followed  the  reforms  of  Henry  II.  The 
burdens  would  not  have  been  transferred  from  the  land  to  the 
chattels  if  the  latter  had  not  been  found  much  more  productive 
of  revenue  than  the  former. 

But  this  was  not  the  only  change.     Henry  II  adopted  the  ^®^J^**™ 
knight's  fee  instead  of  the  hide  as  the  basis  of  rating  for  the  land, 
knights  and  barons :  and  on  this  basis  established  a  somewhat 
minute  system  of  distinctions.     As  early  as  his  second  year  we  The  scutage. 
find  him  collecting  a  scutage,  a  new  form  of  taxation,  at  twenty 
shillings  on  the  '  scutum'  or  knight's  fee,  from  the  knights  who 
held  land  under  the  churches^.     In  1159,  for  the  war  of  Tou- 
louse, he  raised  a  nmch  larger  sum  under  the  same  name,  from 
the  tenants  by  knight  service ;  as  a  commutation  for  personal 

'  Above,  p.  305.        '  lb.  p.  488.  •  lb.  p.  489.  *  lb.  p.  501. 

*  lb.  p.  525 ;  M.  Paris,  p.  209.  •  Above,  p.  533.  '  lb.  p.  454. 
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service  be  accepted  two  marks  from  each,  and  with  the  proceeds 
paid  an  armj  of  mercenaries  ^.  The  word  scutage,  from  its  use 
on  this  occasion,  acquired  the  additional  sense  of  a  payment  in 
commutation  of  personal  service,  in  which  it  is  most  frequentlj 
used.  In  1163,  as  has  been  already  mentioned^,  the  ancient 
Danegeld  disappears  from  the  Bolls ;  but  it  is  succeeded  by  a 
tax  which,  under  the  name  of  donum  or  auxilium,  and  probably 
levied  on  a  new  computation  of  hidage,  must  have  been  a  repro- 
duction of  the  old  usage.  Such  a  change  must  indeed  have  been 
necessary,  the  Danegeld  having  become  in  the  long  lapse  of  years 
a  mere  composition  paid  by  the  sheriff  to  the  Exchequer,  while 
the  balance  of  the  whole  sums  exacted  on  that  account  went  to 
swell  his  own  income.  Under  Hichard  the  same  tax  appears 
imder  the  name  of  carucage :  the  normal  tax  being  laid  on  the 
carucate  instead  of  the  hide,  and  each  carucate  containing  a  fixed 
extent  of  one  hundred  acres  '. 

Each  of  these  names  represents  the  taxation  of  a  particular 
class :  the  scutage  affects  the  tenants  in  chivalry ;  the  donum, 
hidage  or  carucage,  affects  all  holders  of  land;  the  tenth, 
seventh,  and  thirteenth,  all  people  in  the  realm.  Each  has  its 
customary  amount;  the  scutage  of  11 56  was  twenty  shillings 
on  the  fee*;  those  of  11 59  and  1161  were  two  marks;  tiie 
scutage  of  Ireland  in  1171  was  twenty  shillings,  and  that  of 
Qalloway  in  11 86  at  the  same  rate.  The  scutages  of  Richard's 
reign, — one  for  Wales  in  the  first  year  and  two  for  Normandy 
in  the  sixth  and  eighth, — were,  in  the  first  case  ten,  in  the  other 
cases  twenty  shillings.  John  in  his  first  year  raised  a  scutage 
of  two  marks ;  on  nine  other  occasions  he  demanded  the  same 
sum,  besides  the  enormous  fines  which  he  extorted  from  his 
barons  on  similar  pretexts.  Other  aids  to  which  the  name  is 
not  commonly  given  were  raised  in  the  same  way  and  at  similar 
rates.  Such  were  especially  the  aid  pur  fille  marier,  collected 
by  Henry  in  1168  as  twenty  shillings  on  the  fee,  and  that  for 
the  ransom  of  Richard  I  at  the  same  amount. 


*  Above,  p.  456.  *  lb.  p.  463.  '  Hoveden,  iv.  47. 

*  The  following  particulars  are  from  the  Pip«  Bolls  and  Red  Book  of 
the  Exchequer,  as  cited  by  Madoz. 


Digitized  by 


Google 


XIII.]  MethodB  of  Taxation.  583 

The  carucage  of  Richard  was  probably  intended,  as  the  Dane-  B«te  of 
geld  had  been,  to  be  fixed  at  two  shillings  on  the  carucate.     In 
II 98  however  it  was  raised  to  five,  and  John  in  the  first  year  of 
his  reign  fixed  it  at  three  shillings  \ 

Under  the  general  head  of  donum,  auxilimn,  and  the  like,  Tbe  tallages, 
come  a  long  series  of  imposts,  which  were  theoretically  gifts  of 
the  nation  to  the  king,  and  the  amount  of  which  was  determined 
by  the  itinerant  justices  after  separate  negotiation  with  the 
payers.  The  most  important  of  these,  that  which  fell  upon  the 
towns  and  demesne  lands  of  the  Crown,  is  known  as  the  tallage. 
This  must  have  affected  other  property  besides  land,  but  the 
particular  method  in  which  it  was  to  be  collected  was  determined 
by  the  community  on  which  it  fell ',  or  by  special  arrangement 
with  the  justicea 

It  was  only  on  rare  occasions  that  all  these  methods  of  raising  Varieties 
money  were  resorted  to  at  once.    Such  an  occasion  might  be  the  programme. 
aid  to  marry  the  king's  daughter,  or  to  ransom  his  person ;  but 
not  the  ordinary  contributions  towards  the  regular  expenses  of 
the  Crown.     On  those  great  occasions,  the  knights  paid  aid  or 
scutage,  the  freeholders  carucage,  the  towns  tallage  :  the  whole 
and  each  part  bore  the  name  of  auxilium.    More  frequently  only  The  Budget 
one  tax  was  raised  at  once ;  a  year  marked  by  a  scutage  was       ®  ^^^^' 
not  marked  by  a  donum  or  a  carucage.    It  was  the  accumulation 
and  increased  rate  of  these  exactions  that  created  the  discontent 
felt  under  Hubert  Walter's  administration  in  the  later  years  of 
Richard  and  the  early  years  of  John.    In  this  division  of  burdens,  Growth  of 
and  distinction  of  class  interests,  may  be  traced  another  step  estates, 
towards  the  system  of  three  estates  :  the  clergy  and  laity  were 
divided  by  profession  and  peculiar  rights  and  immunities;  scutage 
and  cainicage  drew  a  line  between  the  tenant  in  chivalry  and  the 
freeholder,  which  at  a  later  time  helped  to  divide  the  lords  from 
the  commons.     The  clergy  had  in  their  spiritual  assemblies  a 
vantage-ground,  which  they  used  during  the  thirteenth  century, 
to  vindicate  great  liberties;   and  their  action  led  the  way  to 
general  representative  assembling,  and  made  easier  for  the  com- 
mons the  assertion  of  their  own  definite  position. 

*  Above,  p.  516.  •  See  below,  pp.  585  »q. 
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Asseflsment  The  method  of  assessment  varied  according  to  the  incidence 
of  the  tax.     So  long  as  all  the  taxation  fell  on  the  land,  Domes- 

Domewiaj     day  book  continued  to  be  the  rate-book  of  the  kingdom* ;  all 

book  of  land,  assessments  that  could  not  be  arranged  directly  bj  it,  such  as 
the  contributions  of  the  boroughs,  were  specially  adjusted  by  the 
sheriffs,  or  by  the  officers  of  the  Exchequer  in  their  occa»onaI 
visitations ',  or  were  permanently  fixed  in  a  definite  proportion 
and  at  round  sums '.  This  system  must  have  proved  sufficient 
BO  long  as  the  changes  of  occupation,  which  had  occurred  since 
the  Domesday  Survey,  could  be  kept  in  living  memory.  As  soon 
however  as  Henry  II  began  to  rate  the  land  by  the  knight's  fee, 

The  tenants  a  new  expedient  was  requisite.     Hence,  when  he  was  preparing 

service  are    to  levy  the  aid  pur  fille  marier,  the  kincf  issued  a  writ  to  all  the 
called  on  j  r  .         . 

to  declare     tenants-in-chief  of  the  Crown,  lay  and  clerical,  directing  each  of 
their  several  ,  , 

liability.       them  to  send  in  a  cartel  or  report  of  the  number  of  kmghts' 

fees  for  the  service  of  which  he  was  legally  liable  \  This  was 
done,  and  the  reports  so  made  are  still  preserved  in  the  Black 
Book  of  the  Exchequer,  to  which  reference  has  been  more  than 
once  made  in  former  chapters.  The  scutages  continued  to  be 
exacted  on  the  same  assessment,  compared  from  year  to  year 
with  the  Pipe  Rolls,  until  the  reign  of  John,  who  on  several 
occasions  took  advantage  of  the  reluctance  which  his  barons 
showed  for  foreign  war  to  make  arbitrary  exactions.  A  clause 
of  the  Great  Charter  issued  by  Henry  III  in  1 2 1 7  directs  that 
the  scutages  shall  be  taken  as  they  were  in  his  grandfather's 
time.  A  few  years  after  this,  Alexander  of  Swerford,  who  com- 
piled the  Red  Book  of  the  Exchequer,  reduced  the  computation 

^  Dialogos  de  Scaco.  i.  c.  16. 

*  *  Noveris  itaque  quod  plurimum  interest  si  donum  vel  auxilium  civi- 
tatis  per  singnlA  capita  commorantium  in  ea  a  justitiis  constituatur,  vel  si 
cives  sunimam  aliquam  quae  prinoipe  digna  videatur  justitiariis  offiarant  et 
ab  eis  accipiatur.'     Dialogus,  ii.  c.  13. 

'  See  above,  p.  38  a. 

*■  One  of  the  answrers  to  this  demand  probably  preserves  the  exact  words 
of  the  writ :  *  Mihi  et  aliis  comparibus  meis  per  litteras  vestras  innotuit,  at 
per  fidem  et  ligantiam  quam  vobis  debemus,  vobis  per  breve  nostrum 
pendens  extra  sigillum  mandaremus  quot  milites  habemus  de  veteri  feoda- 
mento  de  tempore  Henrici  avi  vestri,  et  quot  milites  habeamus  de  novo 
feodamento  poi^t  tempus  regis  Henrici  avi  ve^tri,  et  quot  nulites  habeamus 
super  dominium  nostrum.*    Liber  Niger,  i.  148. 
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of  knights'  fees  to  something  like  order  by  a  careful  examination  Ajiiei«mait 
of  the  Pipe  HoUs ;  but  so  loug  as  scutages  were  collected  at  all, 
the  assessment  of  the  individual  depended  very  much  on  bis 
own  report,  which  the  Exchequer  had  little  means  of  checking. 
The  donum,  auxilium,  or  tallage,  which  Henry  imposed  in . 


lieu  of  the  ancient  Danegeld,  was  assessed  by  the  officers  of  the  by  itinerant 
Exchequer.  In  11 68  the  whole  of  England  was  visited  by  athe^"^ 
small  commission  of  judges  and  clerks,  who  rated  the  sums  by  ^^^' 
which  the  freeholders  and  the  towns  were  to  supplement  the 
contributions  of  the  knights.  In  11 73  a  tallage  on  the  royal 
demesne  was  assessed  by  six  detachments  of  Exchequer  officers, 
and  throughout  the  remainder  of  the  reign  the  fiscal  circuits 
correspond  with  those  of  the  justices,  or  the  fiscal  business  is 
done  by  the  justices  in  their  judicial  circuits.  This  method  of 
assessment,  like  that  of  scutage,  fiuled  to  secure  either  party 
against  the  other ;  either  the  justices  bad  to  accept  the  return 
of  the  tax-payer,  or  the  tax-payer  had  to  pay  as  the  judges 
directed  him  *.  Little  help  could  be  expected  from  the  sheriff, 
who  indeed  was  generally  an  officer  of  the  Exchequer.  The 
assessment  of  the  justices  sometimes  varied  considerably  from 
that  of  the  payer,  and  in  one  recorded  instance  we  find  the 
tender  of  the  former  accepted  in  preference  to  the  valuation  of 
the  latter.  In  1168  the  men  of  Homcastle  pay  £29  13^.  id, 
for  an  aid,  *  quod  ipsi  assederunt  inter  se  concessu  justitiarum 
aliter  quam  justitiaeV  It  is  obvious  that  an  exaction,  the 
amount  of  which  was  settled  as  in  these  two  cases  by  the  state- 
ment of  the  payer,  was  removed  by  only  one  step  from  the 
character  of  a  voluntary  contribution.  That  step  might  be  a 
very  wide  one,  and  the  liberty  which  it  implied  might  be  very 
limited,  but  the  right  of  grant  and  the  right  of  assessment  were 
brought  into  immediate  juxtaposition. 

When  however,  as  was  the  case  under  the  Assize  of  Arms  Personal 
and  the  Saladin  Tithe,  personal   property  was  to  be  rated,  it  required 
became  clear  that  no  safe  assessment  could  be  based  either  on  aBsessment. 
the  taxpayer's  statement  of  his  own  liability,  or  on  the  unin- 

*  See  above,  p.  584,  note  2. 

*  Pipe  RoD,  14  Hen.  II ;  Madox,  Hist.  Exch.  p.  407. 
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AppUcation  formed  opinion  of  the  sheriff  and  iuBtices.     To  remedy  this, 

of  the  jury  i  .     -  .  .  *.    i       •  tt 

principle  to  Henry  had  recourse  to  his  favourite  expedient  of  the  jury.     He 

assessment  ,.  ,,  i  .  ,.  -  i«i  i_ 

of  personal  directed  that  the  quantity  and  character  of  armour  which  eacb 

man  was  to  provide  should  be  determined  by  the  report  of  a 
number  of  sworn  knights  and  other  lawful  men  of  each  neigh- 
bourhood, who  were  to  draw  up  a  list  of  the  men  within  their 
district,  with  a  distinct  statement  of  their  liability*.  In  the 
collection  of  the  Saladin  Tithe,  in  which  the  king  himself  took 
an  active  part,  the  same  plan  was  adopted :  where  suspicion 
arose  that  any  man  was  contributing  less  than  his  share,  four 
or  six  lawful  men  of  the  parish  were  chosen  to  declare  on  oath 
what  he  ought  to  give*.  The  great  precedent  for  this  pro- 
ceeding was  found  of  course  in  the  plan  by  which  the  Domesday 
Survey  had  been  made,  and  the  occasional  recognitions  of  fiscal 
It  is  applied  liability  which  had  been  taken  under  special  writs.  The  plan 
caruoage.  was  SO  successful  that  in  1198  it  was  applied  to  the  assessment 
of  the  carucage,  an  account  of  which  has  been  given  already '. 
The  assessment  of  the  thirteenth  in  a.d.  1207  was  however  not 
made  by  juries,  but  by  the  oath  of  the  individual  payer  taken 
before  the  justices*;  the  contributions  of  the  clergy  being  a 
matter  of  special  arrangement  made  by  the  archdeacons  ^  The 
carucage  of  11 98  is  then  the  land-mark  of  the  progress  which 
the  representative  principle  expressed  by  the  jury  had  as  yet 
attained  in  the  matter  of  taxation. 
Question  of  The  further  question,  which  arose  chiefly  in  the  towns,  how 
of  taUagM.  ^^6  sums  agreed  to  between  the  special  community  and  the 
Exchequer  were  to  be  adjusted  so  as  to  insure  the  fair  treat- 
ment of  individuals,  also  came  into  importance  as  soon  as  per- 
sonal property  was  liable  to  assessment.  We  learn  from  the 
story  of  William  Fitz-Osbert,  that  in  London  the  taxes  were 
raised  by  capitation  or  poll-tax,  every  citizen  poor  or  rich  con- 
tributing the  same  amount,  the  unfairness  of  the  rule  being 
compensated  by  the  lightness  of  the  burden  which  so  many 

^  Bened.  L  p.  a  78;  Select  Charters,  p.  147. 

*  Bened.  ii.  31 ;  Select  Charters,  p.  152. 

•  Above,  p.  510. 

*  Patent  KuUs,  ed.  Hardy,  i.  7a ;  Select  Charters,  p.  275. 

•  Above,  p.  579,  note  i. 
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joined   in  bearimr.     William  came  forward  as  the  advocate  of  William 

^  Fitz-Osbert 

the  poor,  and  declared  that  an  assessment  should  be  made  by  and 
which  each  man  should  pay  in  proportion  to  his  wealth  :  but  we  Uxation. 
are  not  told  by  what  means  he  intended  to  carry  out  the  idea, 
and  his  intemperate  conduct  produced  the  riot  with  which  our 
knowledge  of  the  matter  terminates  \ 

The  whole  subject  of  taxation  illustrates  the  gradual  way  in  Sumnwpof 
which  king  and  people  were  realising  the  idea  of  self-govern- 
ment. The  application  of  a  representative  scheme  to  the  work 
of  assessment,  and  the  recognition  that  the  liability  of  the  payer 
was  based  on  his  own  express  consent,  either  to  the  grant  itself  Or 
to  the  amount  of  his  own  contribution,  mark  a  state  of  things  in 
which  the  concentration  of  local  interests  in  one  general  council 
was  all  that  was  needed  to  secure  the  tax-payer  from  arbitrary 
treatment  on  the  part  of  either  the  sovereign  or  his  ministers. 
This  becomes  still  more  evident  as  we  approach  the  wider  but 
equally  important  sphere  of  judicial  action,  in  which  not  only 
the  principle,  but  the  actual  details  of  the  representative  system 
seem  progressively  to  assert  themselves.  Before  entering  upon 
this,  however,  some  notice  must  be  taken  of  the  military  system 
of  Henry  II  and  his  sons,  which,  as  exemplified  both  in  the 
scutage  and  in  the  Assize  of  Arms,  may  be  regarded  in  close 
connexion  with  his  expedients  of  taxation. 

162.  Henry  found  on  his  accession  the  three  kinds  of  military  The  military 
force,  which  we  have  described  in  a  former  chapter',  in  full  exist- 
ence, but  very  incompletely  organised,  and  in  consequence  of  the 
recent  troubles,  either  burdensome  to  the  nation  or  thoroughly 
ineffective.  The  standing  army  of  mercenaries  he  was  bound 
by  the  treaty,  which  secured  him  the  succession,  to  disband  and 
banish ;  the  general  body  of  tenants  in  chivalry  was  broken  up 
among  the  feudatories  who  had  been  fighting  each  for  himself ; 
and  the  national  force  of  the  fyrd,  which  by  its  very  nature  was 
capable  of  only  slight  discipline  and  occasional  usefulness,  had 
shared  in  the  general  disorder  of  the  country,  consequent  on  the 
paralysis  of  government.  Henry  from  the  very  first  years  of 
his  reign  saw  that  peace  was  his  true  interest,  but  that  with  so 
*  Above,  p.  508.  •  Above,  p.  431  sq. 
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wide  an  extent  of  territory  to  defend,  and  so  many  jealons 
enemies  to  keep  in  check,  he  could  have  no  peace  unless  he 
were  Btrong  enough  to  prevent  war.  Each  then  of  these  three 
expedients  he  saw  would  have  its  uses,  whilst  each  had  its 
defects.  The  mercenary  force  was  hateful  to  the  nation ;  the 
feudal  levy  was  divided  according  to  the  interests  of  its  leaders, 
was  not  trustworthy  in  emergency,  and,  owing  to  the  strict  rules 
as  to  the  nature  and  duration  of  service,  was  incapable  of  being 
freely  handled  :  the  national  militia  was  either  useless  for  foreign 
warfare,  or  could  be  made  useful  only  by  being  treated  as  a 
mercenary  force,  an  expedient  which  wasted  at  once  the  blood 
and  the  treasure  of  the  kingdom.  The  obvious  policy  was  to 
use  mercenaries  for  foreign  wurfare,  and  to  employ  the  national 
militia  for  defence  and  for  the  maintenance  of  peace.  The 
feudal  levy,  like  the  rest  of  the  machinery  of  feudalism  which 
could  not  be  got  rid  of,  might  be  made  occasionally  useful  in 
both  ways,  but  would  be  more  useful  still,  if  it  could  be  made 
to  contribute  to  the  support  of  the  crown  in  ways  which  would 
leave  the  king  unembarrassed  by  the  minutiae  of  feudal  custom. 
This  policy  Henry  maintained  more  or  less  continuously. 
He  fought  his  wars  on  the  Continent  by  means  of  mercenaries  ^ : 
he  had  a  standing  force  of  10,000  Braban9ons,  and  a  large 
number  of  Welsh  and  Gralwegian  soldiers.  Kichard  followed 
the  example,  and  in  addition  to  these  embodied  a  force  of 
Basques  and  Navarrese,  two  races  whose  military  malpractices 
had  been  condemned  by  the  Lateran  Council  of  1179,  ^^^  '^^^ 
with  the  Braban9ons  and  Catalans  enjoy  the  evil  reputation  of 
being  the  forerunners  of  the  free  companies  of  the  next  age. 
Many  of  these  were  probably  Crusaders  who  had  returned  pen- 
niless from  the  East,  or  mere  bandits  and  brigands  who  by 
taking  foreign  service  had  escaped  the  justice  of  their  native 
lords.  John,  like  his  father  and  brother,  maintained  a  great 
host  of  these  adventurers,  and  with  them  fought  the  battles  and 
conducted  the  cruel  ravages  which  mark  the  close  of  his  reign. 

^  '  MaYult  enim  princeps  stipendiarios  quam  domesiicos  bellicis  apponere 
casibus.'    Dialogus,  i.  c.  9.    '  Nolens  vexare  agrarioa  milites  neo  boigen* 

sem  nee  rusticorum  multitudinem duxit,  eolidarios  vero  militea 

innumeroB.*     R.  de  Monte,  aJ).  1159. 
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The  mercenary  force  only  comes  within  our  view  in  two  points  :  Meroenanef 

it  was  a  breach  of  the  compact  of  Wallingford,  in  spirit  at  least,  England 

that  such  a  host  ever  set  foot  on  English  soil ;  and  it  was  only  exceptional 

from  the  revenue  of  his  kingdom  that  Henry  could  draw  funds 

to  pay  its  expenses.     The  king  faithfully  observed  the  condition : 

on  one  occasion  only  were  his  mercenaries  brought  to  England, 

and  then  it  was  to  repel  invasion,  for  the  purpose  of  which 

a  force  of  Flemish  soldiers  had  already  landed.     They  stayed 

in  England  for  a  month,  and  left  with  the  king  on  his  return 

to  France^.     Richard  had  no  inclination,  as  he  had  indeed  no 

temptation,  to  break  the  rule:    and   John's  mercenary  army, 

raised  to  repel  the  French  invasion  of  12 13,  in  itself  perhaps 

justified  by  the  emergency,  became  one  of  the  great  occasions 

of  his  downfall.    The  direct  question  of  the  payment  of  the  mer-  Payment  of 

,         .      .  ,  ,       .       .  .      meroenanea 

cenaries  only  once  arises,  that  is  m  11 98,  when  the  justiciar  refused. 

proposed  that  it  should  be  met  by  a  grant  for  the  express  purpose 
of  maintaining  a  body  of  knights,  and  was  defeated  by  the  resolu- 
tion of  S.  Hugh  '.  But  in  this  case  the  force  required  was  asked 
rather  as  a  substitute  for  personal  service  than  as  an  engine  of 
national  defence,  and  on  that  ground  it  was  refused. 

Henry's  manipulation  of  the  feudal  host  is  a  more  complex  fleniy's 

,  manage- 

matter,  for  there  can  be  little  doubt  that  he  desired  to  weaken  mentofthe 

feudal  force, 
the  great  feudatories  by  disarming  their  vassals,  as  well  as  to 

obtain  a  more  complete  command  of  the   resources   that  lay 

within  his  reach.     The  first  expedient  to  which  he  had  recourse  Joint 

was  to  break  through  the  net  of  feudal  custom  by  demanding 

that  every  three  knights  should,  instead  of  serving  in  person, 

equip  one  of  their  number,  probably  for  a  threefold  term  of 

service.     This  was  done  in  the  "Welsh  war  of  1 157,  and  furnished 

the  king  with  a  body  of  knights,  one-third  of  the  whole  knightly 

force   of  the   kingdom,  for  a  space  of  four  months  instead  of 

the  usual  forty  days'.     A  similar,  if  not  the  same,  plan  was 

adopted  by  Richard,  who  in  the  council  of  Nottingham  in  1194 

demanded  a  third  part  of  the  knight-service  of  the  kingdom 

for  his  war  in  Normandy*:  and  John  in  1205,  by  the  advice 

*  Bened.  i.  74.  •  Above,  p.  509.  •  R.  de  Monte,  A.D.  115  7. 

*  Hoveden,  iii.  242. 
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of  the  council,  directed  that  every  nine  knights  should  join  to 
equip  a  tenth  with  wages  of  two  shillings  a  day  for  the  defence 
of  the  country^.  The  principle  involved  in  this  arrange- 
ment is  exactly  analogous  to  that  adopted  hy  Charles  the  Great 
in  the  capitulary  of  a.d.  807,  in  which  he  directs  that  when 
there  is  war  in  Spain  or  with  the  Avars,  every  five  Saxon 
warriors  are  to  join  to  equip  a  sixth  ;  when  the  war  is  in 
Bohemia,  every  two  are  to  equip  a  third  ;  for  the  direct  defence 
of  the  country  each  is  to  present  himself  in  person  \  This  rule 
is  in  direct  agreement  with  the  Frank  system  of  armament  by 
which  the  poorer  landowners  combined  to  equip  a  fully-armed 
warrior,  as  was  the  Berkshire  custom  recorded  in  Domesday  '. 
The  coincidence  may  be  accidental,  but  it  forms  one  of  a  great 
number  of  small  points  in  which  Henry's  administrative  expe- 
dients seem  to  be  borrowed  from  the  Karolingian  laws. 

A  second  and  more  comprehensive  measure  is  found  in  the 
institution  of  scutage,  which  we  have  already  examined  under 
the  head  of  taxation.  The  transition  by  which  the  fyrdwite  or 
penalty  for  neglecting  the  sunmions  to  arms, — a  fine  which  was 
provided  for  also  in  the  most  ancient  laws  of  the  Germanic 
races*, — was  so  modified  as  to  become  an  honourable  commutation 
for  personal  service,  was  not  so  great  as  might  appear  at  first 
sight.  Richard  Fitz-Neal  distinctly  ascribes  it  to  Henry's  wish 
to  spare  the  blood  of  his  subjects  * ;  it  had  however  the  further 
merit  of  providing  the  king  with  money  to  pay  an  army  which 
he  could  handle  as  he  pleased  ;  it  helped  to  disarm  a  dangerous 
element  in  the  country ;  and  it  solved,  or  rather  waived  for  the 
time,  the  already  threatening  question  of  the  liability  to  foreign 
service.  That  it  was  used  by  John,  like  everjrthing  else,  as  an  en- 
gine for  extortion,  or  that  in  later  reigns  it  was  made  an  excuse 
for  unrighteous  exaction  is  no  argument  against  its  original 
usefulness.  The  land-tax  of  the  present  day  is  the  link  which 
binds  us,  directly  in  this  point,  with  the  custom  of  our  forefathers. 

*  Patent  BoUa,  i.  55  ;  Select  Charters,  pp.  373,  374.        ■  Baluze,  i.  318' 

*  Baluze,  i.  317,  318;  above,  p.  117;  Waitz,  D.V.  G.  iv.  471  eq. 

*  See  Waitz,  D.  V.  G.  iv.  470 ;  Baluze,  i.  399,  300.  The  heribanDom  of 
the  Franks,  in  the  sense  of  a  fine  for  not  going  to  war,  corresponds  with 
the  Anglo-Saxon  fyrdwite.  *  Above,  p.  588,  note  i. 
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The  Afisize  of  Arms  in  1181  was  intended  to  reform  andABsizeof 
re-arm  the  national  force  of  the  fyrd.  It  directed  that  the  whole  constitution 
free  population,  the  convrmina  liherorum  hoininum,  should  fur- 
nish themselves  with  arms.  The  owner  of  a  knight's  fee  must 
possess  a  coat  of  mail,  a  helmet,  a  shield,  and  a  lance ;  the  free- 
man possessing  sixteen  marks  of  rent  or  chattels  must  have  the 
same ;  the  owner  of  ten  marks  must  possess  a  hauberk,  a  head- 
piece of  iron,  and  a  lance.;  and  all  burghers  and  freemen  a 
wambais,  head-piece,  and  lance  ^.  Here  again  we  find  a  strict 
analogy  with  the  Karolingian  system,  which  no  doubt  had  had  in 
this  respect  a  continuous  existence  on  the  Continent ;  a  similar 
assize  was  issued  by  Philip  of  Flanders  and  Philip  of  France  at 
the  same  time  ^.  Every  man  who  possessed  twelve  mansi  was, 
by  the  capitulary  of  a.d.  805,  obliged  to  possess  a  brunia  or  coat 
of  mail' :  by  one  of  A. D.  779  it  is  forbidden  that  any  should  give 
or  sell  such  arms  to  a  stranger^:  by  that  of  a.d.  812  he  who 
possesses  more  than  the  necessary  equipment  must  employ  it,  or 
alienate  it,  in  the  royal  service  ^ :  all  these  are  minor  points  in 
which  the  language  of  the  Assize  almost  exactly  coincides.  It 
stands  however  in  still  closer  relation  to  the  system  of  the 
Lombard  kings. 

The  Assize  of  Arms  embodied  a  principle  of  perpetual  utility,  imporUnce 
and  one  the  history  of  which  is  easily  traceable,  from  the  first  of  Arms, 
germ  of  the  obligation  in  the  trinoda  necessitas,  down  to  the 
militia  armament  of  the  present  times  :  the  several  questions,  all 
of  them  important  in  their  day,  connected  with  distraint  of 
knighthood,  the   commission   of  array  and   the   like,  directly 

*  Bened.  i.  378.  '  Bened.  i.  369,  370. 

*  Baluze,  i.  297,  301,  &o.  The  capitulary  *  de  expeditione  Romana,* 
which  directs  that  each  man  shall  have  a  brunia  for  every  ten  mansi,  is  a 
fabrication ;  Pertx,  Legg.  ii.  App.  p.  3 ;  but  the  edict  of  the  Lombard  king 
Haistulf  (a J>.  750)  furnishes  a  very  important  parallel :  *  Stetit  ut  ille  homo 
qui  habet  septein  casas  massarias  hab^t  loricam  suam  cum  reliqua  concia- 
tura  sua,  debeat  habere  et  cavallos ;  et  si  super  habuerit  per  isto  numero 
debeat  habere  caballos  et  reliqua  armatura :  item  placuit  ut  illi  homines 
qui  non  habent  casas  massarias  et  habent  40  jugis  terr»  habeant  cavallum 

.et  scutum  et  lanceam ;  item  de  minoribus  hominibus  principi  placuit  ut, 
si  possunt  habere  scutimi,  habeant  coccora  cum  sagittas  et  arcum  ;  item 
de  illis  hominibus  qui  negotiantes  sunt  et  pecunias  non  habent,  qui  sunt 
majores  et  potentes  habeimt  loricam  et  cavallos,  scutum  et  lanceam ;  qui 
sunt  sequentes  habeant  caballos  scutimi  et  lanceam  ;  et  qui  minores  habeant 
coccoraa  cum  sagittas  et  aroum.'  Edictus,  &c.  Longobardorum,  ed.  Blahme, 
Hanover,  1869.  *  Baluze,  L  377,  397,  301.  »  lb.  i.  340. 
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connect  themselves  with  it.  It  has  however  in  its  relation  to 
the  maintenance  of  the  peace  another  important  bearing,  which 
The  Assise  connects  it  directly  with  the  agency  of  the  county  court*.  The 
*  jurati  ad  arma/  the  freemen  sworn  under  the  Assize  to  furnish 
themselves  with  arms,  were  under  the  special  charge  of  the 
sheriff,  and  come  into  prominence  again  under  Henry  HI.  In 
the  writ  of  1 205,  already  referred  to,  John  directs  the  general 
armament  of  the  people  to  resist  invasion,  but  without  minute 
instructions,  under  the  severe  penalty  of  being  reduced  to  per- 
petual servitude.  The  duty  of  watch  and  ward,  of  following  the 
hue  and  cry,  and  of  taking  the  oath  of  the  peace,  prescribed  in 
1 195,  serve  to  connect  the  several  duties  of  the  freeholder  with 
the  obligation  of  the  ancient  allodial  owner;  but  they  come 
before  us  in  other  places. 

Mainten-  Whilst  Henry  however  thus  attempted  to  unite  the  whole 

anoeofthe  •;  1.     •    1.         *.  .        1    j  i.  % 

feudal  fbroe.  free  people  imder  proper  discipline   for  national  defence,   he 

maintained  the  show  at  least  of  the  feudal  force:  in  11 77  he 
brought  the  whole  of  the  knights  to  Winchester,  and  made  a 
grand  demonstration  of  the  military  strength  of  the  kingdom  ^  : 
the  plan  was  followed  on  several  occasions  by  John,  although, 
as  we  have  already  seen,  the  only  result  of  the  assembly,  and 
perhaps  the  only  purpose  for  which  he  brought  it  together,  was 
the  extortion  of  money,  by  way  of  fine  or  in  commutation  of 
-  further  service  *. 
^*the  *°"*  ^^^^  naval  force  of  the  kingdom  during  the  twelfth  century,  so 
kingdom,  far  as  it  can  be  regarded  as  a  national  institution,  must  hare 
depended  for  existence  on  the  three  principles  by  which  the 
army  was  sustained,  but  in  different  proportions  and  com- 
binations. The  usage  of  the  reign  of  Ethelred,  according  to 
which  each  shire  furnished  its  quota  of  ships  ',  had  disappeared 
before  the  Domesday  Survey,  although  England  had  continued 
to  be  a  naval  power  throughout  the  reign  of  the  Confessor. 
Possibly  the  fleet  had  become  less  important  as  the  danger  of 
Danish  invasion  was  less  constantly  imminent.  The  great 
vassals  of  the  Conquest  had,  it  is  said,  merited  their  great 
rewards  by  their  contributions  to  the  Norman  fleet  *,  but  none 
of  them  received  or  held  their  English  lands  on  the  condition  of 
*  Above,  p.  565.        *  lb.  p.  523.        •  lb.  p.  116.        *  lb.  p.  357. 
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service  by  flea.     The  inland  counties  in  some  cases  reported  in  g"P««^ 
Domesday  book  special  services  due  when  the  king  went  to  sea ; 
and  Dover  held  its  liberties  in  return  for  a  provision  of  twenty 
ships  to  be  kept  for  fifteen  days  annually  in  the  kingf  s  service  \ 
The  fleet  however  is  not  a  prominent  object  in  the  Survey. 

Yet  the  kings,  possessing  so  extensive  a  sea-board  in  both  Eng-  The  fleets 
land  and  France,  were  never  at  a  loss  for  ships ;  and  the  ships  when  aooorShig  to 
assembled  were,  like  the  fyrd,  ranged  according  to  the  counties  from  which 
from  which  they  came.     The  crusading  expedition  of  A.D.  1147,      ^**™*' 
by  which  Lisbon  was  taken,  was  to  a  certain  extent  a  volunteer 
expedition,  and  may  not  be  a  fair  instance  of  the  usual  practice : 
in  it  however  the  ships  of  Norfolk  and  Sufiblk  sailed  under 
Hervey  Olanvill,  a  local  magnate ;  those  of  Kent  under  Simon 
of  Dover ;  those  of  London,  Hastings,  Southampton,  and  Bristol 
under  their  own  captains*.     The  London  crusaders  of  11 88  and 
1 190  seem  to  have  had  an  organisation  of  their  own,  although 
in  the  latter  case  they  formed  part  of  a  fleet  commanded  by 
royal  officers  who  bore  the  names  of  justiciars  and  constables  \ 
Bichard  made  laws  for  this  fleet,  with  the  counsel  of  his  '  probi  lUchard 
homines,*  and  enjoined  the  observance  of  them  on  his  own  sub-  ftyr  the  fleet 
jects  in  the  strictest  terms,  compelling  them  to  swear  obedience, 
and  commanding  them  as  they  cared  for  their  fortunes  at  home 
to  act  in  proper  submission  to  their  justiciars. 

Even  of  the  fleet  of  11 90  a  large  proportion  waa  in  no  The  be-in- 
respect  national  property  :  the  vessels  of  transport  which  com-  permftnent 
posed  no  small  part  of  it  were  no  doubt  hired  by  the  king,  ^ 
or^poflsibly  impressed  for  the  occasion.     Dover  and  Hastings 
held  their  liberties  by  furnishing  twenty  ships  each  for  the 
king^s  service,  and  the  rest  of  the  Cinque   Ports  doubtless 
contributed  in  proportion.     The  vessels  of  war  however,  the. 
galleys,  must  have  been  the  property  of  the  king,  and  it  is  pro- 
bably to  this  crusade  that  we  owe  the  germ  of  a  permanent  navy. 
Such  a  navy  must  have  been  from  remote  antiquity  an  institu- 

^  Domesd.  i.  i.  Sandwich  owed  the  same  service ;  and*  Romney  with 
other  ports  owed  sea-servioe. 

'  Expngnatio  Lyxbonensis,  Chron.  Rich.  I,  i.  p.  cxHt. 

'  Hoveden,  iii  46  sq. ;  Benedict,  ii.  lao  sq.  The  oommanders  are  called 
constables  by  Hoveden,  iii  36,  justiciars  by  Bened.  ii.  no. 
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Growth  of  tion  among  the  Mediterranean  powers;  at  this  moment  the 
PisanB,  the  Genoese,  and  the  Venetians  possessed  large  fleets  of 
armed  tranq>orts,  which  were  hired  hy  the  French  and  German 
Crusaders :  the  king  of  Sicily  had  his  '  stoliom  fortunatom,'  for 
whose  commander  he  borrowed  the  Arabic  title  of  Emir  or 
Admiral  ^  The  Danes  and  the  Flemings  likewise  possessed 
naval  forces,  but  these  probably  belonged  to  indiYidual  ad- 
venturers, amongst  whom  the  king  or  the  count  might  be  the 
first.  In  England  itself  Hugh  de  Puiset,  the  bishop  of  Durham, 
had  his  own  great  ship,  which  became  royal  property  at  his 
death'.  Except  for  the  distant  expeditions  to  Palestine,  the 
king  needed  only  such  a  squadron  as  would  carry  him  and  his 
court  from  time  to  time  across  the  Channel  ^ :  the  defence  of  the 
coast  must  have  been  maintained  as  of  old  by  local  resources, 
nnit^fleet^  The  permanent  fleet  then  was  from  its  very  origin  a  fleet  of 
Jjjj^^®^  mercenaries,  and  was  maintained  from  the  royal  revenue  just  as 
a  band  of  Braban9ons  might  have  been,  although,  as  the  English 
merchant  service  was  the  readiest  resource  for  recruitS)  the 
royal  fleet  was  chiefly  manned  by  Englishmen.  John's  nava) 
armament  was  organised  on  this  plan ;  but  it  is  not  until  after 
the  date  of  the  Charter,  which  limits  our  present  inquiries,  that 
its  importance  comes  into  historical  prominence.  The  legisla- 
tion of  the  Admiralty,  which  is  referred  to  the  present  period 
by  writers  of  the  fifteenth  century,  is  either  antedated,  or  so 
modified  by  translation  and  adaptation  that  it  is  not  to  be 
recognised  as  twelfth-century  work. 

The  king  It  is  dear  frx)m  what  has  been  said  that  the  mercenary  force 

was  (he  pay-    «  -  i.  ..  .   .  .  , 

maater.        Of  army  and  navy  was,  so  far  as  its  mamtenance  is  concerned, 

dependent  on  no  authority  but  that  of  the  king,  who  paid  its 

expenses,  as  he  did  all  other  national  and  personal  expenses,  out 

of  the  general  fund  accruing  to  the  Exchequer,  over  which  the 

national  cotmcil  neither  possessed  nor  as  yet  claimed  control 

Judioaturo.       163.  The  judicial  measures  of  Henry  11  constitute  a  very  im- 

»  Bened.  i.  171 ;  ii.  ia8.  »  Madoz,  Hist.  Exch.  p.  493. 

•  Hemy  II  had  one  ship  of  his  own  nntU  Becket  ordered  three  very 
good  ones  to  be  bnilt  and  equipped ;  these  he  presented  to  his  master. 
W.  FitB-Stephen  (V.  S.  Thorn.),  1.  193.  The  full  number  furnished  by  the 
Cinque  Ports  under  Edward  III  was  fi%-eeven,  twenty-one  each  by 
Dover  and  Hastings,  five  each  by  Bomney,  Hythe,  and  Sandwich. 
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portant  part  of  his  general  policy.    They  have  been  noticed  in  BeeBpitnia- 
their  personal  and  political  bearing  in  the  last  chapter.  We  have  judidai 
there  seen  how  the  original  impulse  was  given  to  his  reforms  S!^  11 ; 
by  the  terms  on  which  the  Crown  was  secured  to  him,  how 
those  reforms  were  moulded  by  his  peculiar  genius  or  by  the 
influence  of  i^ell-chosen  advisers,  the  tradition  of  the  Exchequer 
forming  an  important  element ;  how  the  several  steps  in  advance 
were  partly  guided  by  a  desire  to  limit  the  judicial  power  of  the 
great  feudal  vassals,  and  to  protect  the  people  against  the  misuse 
by  the  local  magnates  of  that  influence  in  the  county  courts 
which  had  fallen  into  their  hands.    We  have  accordingly  noted 
the  chief  occasions  on  which  the  sheriffs,'  and  even  the  royal 
judges,  were  brought  to  special  account,  and  displaced  to  make 
way,  either  for  men  who  had  received  a  better  legal  training,  or 
for  such  as  were  less  closely  connected  with  the  ruling  &milies ' 
of  the  district,  or  for  those  who  would  bring  the  shire  adminis- 
iration  into  more  thorough  concert  with  the  supreme  adminis- 
tration, if  not  completely  under  its  control     We  have  traced,  gA^.^ 
under  the  history  of  Hubert  Walter  and  Oeofl&rey  Fitz-Peter,  a  ministers. 
growing  spirit  of  legal  reform,  a  rapid  invention  of  new  ma- 
chinery or  adaptation  of  the  old  machineiy  to  new  ends,  not 
indeed  free  from  the  imputation  that  it  was  chiefly  stimulated 
by  financial  considerations,  but  still  in  its  ultimate  results  con- 
ducive to  the  growth  and  conscious  realisation  of  the  idea  of 
self-government.  And  we  have  further  inferred  that  the  attitude 
taken  by  the  clergy,  the  barons,  and  the  conmions  at  the  date  of 
the  Oreat  Charter  was  produced  by  the  altered  circumstances  in 
which  the  kingdom  was  placed  by  these  changes  :  that  whilst 
on  the  one  hand  they  had  given  to  the  king  an  overwhelming 
power,  they  had  on  the  other  revealed  to  the  Three  Estates  the 
unity  of  their  interests,  and  the  possibility  of  erecting  a  well- 
compacted  fabric  of  liberty.    We  have  now  to  trace  the  mecha- 
nical workings  involved  in  this  history. 

Henry  at  his  accession  found  the  administrative  system  in  the  gg^^  ^ 
most  attenuated  state.     Twenty  years  of  misrule  had  seen  th    1155* 
polity  of  his  grandfather  broken  up  rather  than  suspended,  and 
very  few  of  the  old  servants  of  the  State  survived.  Such  judicial 

Qqa 
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^ftnu  o(    machinery  as  existed  seems  to  have  been  sustained  by  Richard 
his^^       de  Lucy,  but  the  year  which  had  elapsed  since  the  pacification 
had  only  given  time  to  attempt  the  uprooting  of  the  evils  of 
misrule,  not  to  lay  the  foundations  or  to  rebuild  the  fabric  of  a 
sound  government.     Hence  Henry's  reforms,  although,  so  far  as 
he  was  able  to  get  aid  from  hb  grandfather's  nunisters,  they 
were  based  upon  the  older  system,  owe  very  much  to  the  king 
himself,  and,  from  the  outset  of  the  reign,  exhibit  marks  of 
decided  growth  and  difference  from  the  former  state  of  things. 
The  Exchequer  was  restored  under  Bishop  Nigel  as  it  had  existed 
under  Bishop  Boger,  but  the  Curia  Eegb  from  the  first  presents 
a  much  more  definite  appearance  than  before.     Still  one  with 
the  Exchequer  in  its  personal  staff,  it  has  much  more  inde- 
pendent action  and  a  wider  sphere;  it  developes  a  new  and 
elaborate  system  of  rules  and  customs.     The  king's  personal 
tribunal  continues  to  be  a  supreme  and  ultimate  resort,  but  the 
royal  judicature  from  time  to  time  throws  off  ofi&hoots,  which 
before  the  end  of  the  period  constitute  a  system  of  courts  and 
jurisdictions  that  with  some  developments  and  modifications 
subsist  to  our  own  day. 
DiTiikm  of        The  judicature  may  be  divided  into  three  branches,  the  central 
or  judica-     and  supreme  court  or  courts,  the  provincial,  popular,  or  common 
law  tribunals,  and  the  visitatorial  jurisdiction  by  which  the  first 
interfered  with,  regulated,  and  remodelled  the  second :  and  these 
may  be  noticed  in  the  order  of  their  authority ;  first,  the  king's 
courts;  secondly,  the  itinerant  justices;  thirdly,the  local  tribunals. 
The  Bxohe-       The  Exchequer  and  the  Curia  Eeiris  continue  throughout  this 

ouer  and  ,  ...  ,,  ,, 

Curia  Regis,  period  to  exist  m  that  close  union  which  proves  their  original 
identity;  but  whereas  under  Henry  I  the  financial  character, 
under  Henry  II  the  judicial  aspect,  of  the  board  is  the  most 
prominent.  In  the  former  reign  the  Curia  Begis,  except  when 
the  king  takes  a  personal  share  in  the  business,  seems  to  be  a 
judicial  session  of  the  Exchequer,  an  adaptation  of  Exchequer 
machinery  to  judicial  purposes ;  under  the  latter  the  Exchequer 
seems  to  be  rather  a  financial  session  of  the  Curia  Ee^*  The 
king  is  ostensibly  the  head  of  the  one  \  the  justiciar  the  principal 

^  '  Begifl  Coria,  in  qua  ipae  in  propria  persona  jura  decenut ; .  .  ex  olBoio 
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actor  in  the  other ;  hut  still  the  fabric  is  the  same :  the  judges  Close  union 
are  the  same ;  the  transactions  of  the  Curia  frequently  take 
place  in  the  chamber  of  the  Exchequer^  and  are  recorded  in  its 
Bolls ;  and,  through  all  the  changes  by  which  the  Curia  is 
modelled  and  divided,  the  Exchequer  forms  a  rallying-point, 
or  common  ground,  on  which  all  the  members  of  the  supreme 
judicature  seem  to  meet,  as  in  the  more  modem  Court  of  Ex- 
chequer Chamber  at  the  present  day. 

The  financial  system  of  the  Exchequer,  as  it  existed  under  Continmty 
Henry  I,  has  been  already  described,  and  illustrated  from  the  quer  ungea. 
single  Pipe  Boll  of  the  reign  as  well  as  from  the  Dialogus  de 
Scaccario  \  The  latter  work  describes  the  practice  of  the  year 
1 1 78,  in  language  which  shows  a  substantial  agreement  with  the 
system  presented  in  the  Boll  of  1 130.  This  organisation  there- 
fore it  is  unnecessary  to  recapitulate  here.  The  points  in  which 
change  and  development  are  traceable  are  either  minute  matters 
of  procedure,  which  scarcely  come  within  the  view  of  constitu- 
tional history,  or  matters  of  legal  interest  which  belong  more 
strictly  to  the  history  of  the  Curia  Regis  and  itinerant  jurisdic-  Special  legal 
tions.  The  Court  of  Exchequer,  taking  special  cognisance  of  theExohe- 
suits  touching  the  revenue,  possessing  a  different  body  of  judges 
and  a  distinct  code  of  customs,  has  not  yet  a  separate  existence ; 
but  it  may  be  justly  presumed  that  where  such  suits  were  enter- 
tained, the  judges  before  whom  they  were  tried  would  be  those 
who  were  most  &miliar  with  the  financial  work.  The  fines  levied 
for  legal  purposes,  which  were  originally  the  determinate  agree- 
ments between  litigants  drawn  up  and  recorded  in  the  king's 
court,  and  were  a  source  of  constant  income  to  the  Crown, 
were  regularly  concluded  '  ad  scaccarium  ^ ;'  but  the  judges  who 
witnessed  the  transaction  were  not  a  permanent  committee  of 
officers ;  they  were  apparently  a  selection  for  each  occasion  from 
the  whole  body  of  the  Curia,  all  of  whom  were,  it  is  probable, 
equally  eligible  and  of  equal  authority.  The  records  of  the 
Exchequer  grow  during  the  period  in  bulk  and  in  number :  the 

principaliter  residet  [in  soaocario]  immo  et  praeeidet  primiui  in  regno 
capitalis  adlicet  jastitia.'    Dialogus,  i.  c.  4.  >  Above,  p.  377. 

'  See  illustrations  of  business  done  'ad  scaccarium'  in  the  reign  of 
Heniy  II  in  Madox,  Hist.  Ezch.  pp.  144, 145. 
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Pipe  Bolls  of  Henxyll^  are  Bupplemented  under  John  bj 
Oblate,  Liberate,  and  Mise  RollB^  in  which  the  particular  oni- 
goings  on  the  heads  of  royal  allowances,  benefieustions,  and  other 
payments  are  circumstantially  recorded.  The  Oreat  BoUe  of  the 
I^pe  however  continue  to  contain  the  summaries  and  authori- 
tative details  of  the  national  account. 

The  Curia  Regis  of  Henry  11  attained  its  ultimate  constitotioii 
by  a  long  series  of  somewhat  rapid  changes.  In  the  early  years 
of  the  reign  it  appears  to  be,  as  it  had  been  under  Henry  I,  a 
tribunal  of  exceptional  resort  to  which  appeals,  although  increas- 
ing in  number,  were  still  comparatively  rare,  and  the  action  of 
which  is  scarcely  distinguishable  from  that  of  the  national 
eounciL  The  king  himself  took  a  leading  part  in  the  business^ 
much  of  which  was  done  in  his  presence;  and  even  in  his 
absence  the  action  of  the  justiciar  seems  to  depend  on  the  royal 
pleasure  as  indicated  by  special  writs.  Such  at  least  is  the 
impression  made  by  the  long  details  of  litigation  contained  in 
the  Chronicle  of  Battle,  and  in  the  account  of  Bichard  de  Anesty, 
who  has  preserved  the  record  of  his  delays  and  expenses  in 
a  suit  which  lasted  from  1158  to  1163*.  Tet  side  by  side 
with  this  there  appears  a  show  of  judicial  activity  among  the 
subordinate  members  of  the  household,  the  court,  and  the 
Exchequer.  The  Chancellor,  as  we  learn  from  the  lives  of 
S.  Thomas,  was  constantly  employed  in  judicial  work,  whether 
in  attendance  on  the  king,  or,  as  the  Pipe  Bolls  also  testify,  in 
provincial  visitations.    As  early  as  the  second  year  of  the  reign. 


^  O&lv  three  Pipe  BoUb  of  Heniy  H  Are  in  ytini,  one  of  BiofaMtl,  mud 
one  of  the  reign  ot  John :  it  ia  gremtly  to  be  de«red  that  the  whole  series 
for  the  two  former  reigns  might  be  published.  They  are  the  only  com- 
plete series  of  records  for  the  period,  and  throw  a  great  deal  of  light  on 
every  department  of  history,  although  commonly  known  only  through  the 
medium  of  Madoz*s  work. 

'  The  Fines  of  the  reigns  of  Richard  and  John  were  edited  by  Hunter 
among  the  publications  of  the  Record  Commission,  in  1835  and  1844;  Uie 
Rotuli  de  oblatis  of  John  and  the  Rotuli  'de  Liberate  ao  de  Miais  ei 
Praestitis'  in  1844  by  Sir  T.  DuflUs  Hardy ;  the  Rotuli  Curiae  Regis  of 
Richard  and  John  by  Sir  F.  Palgrave  in  1835 ;  and  the  Close  and  Patent 
Rolls  of  John  between  1833  and  1844  by  Sir  T.  D.  Hardy. 

'  This  important  reooid  is  only  to  lie  foimd  in  Sir  F.  Palgrare's  Rise 
and  Progress  of  the  English  Commonwealth  (vol.  ii),  where  it  is  illustrated 
by  most  interesting  notes. 
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Henry  of  Essex  the  Constable,  Thomas  the  Chancellor^  and  the  TtIaIs  in  the 
earl  of  Leicester  the  cojusticiar,  are  found  hearing  pleas  in 
different  counties  *.  The  Chancellor,  if  we  may  believe  the  con- 
sistent evidence  of  his  biographers,  habitually  relieved  the  king 
of  the  irksome  part  of  his  judicial  duties '.  From  the  Con-  The  Onria  in 
stitutions  of  Clarendon  again  we  learn  that  the  Curia  Begis 
possessed  the  organisation  of  an  established  tribunal,  the  action 
of  which  in  ecclesiastical  cases  must  be  held  to  prove  a  still 
wider  action  in  secular  causes.  In  1 165,  the  year  after  the  enact- 
ment of  the  Constitutions,  we  have  an  agreement  between  the 
abbots  of  Westminster  and  S.  Alban's  attested  by  several  of 
the  ministers  of  the  Exchequer  under  the  title  of  justices  \  and 
in  1 166  we  come  to  the  Assize  of  Clarendon,  which  marks  an  In  1 166. 
epoch  in  the  administration  of,  at  least,  the  criminal  law. 
During  these  years — for  such  is  the  reasonable  inference— the 
judicial  work  of  the  Curia  Regis  had  been  growing  until  it  was 
more  than  the  king  and  his  regular  ministers  of  state  could  dis- 
patch, and  was  thus  filing,  even  more  completely  than  it  had 
done  under  Henry  I,  into  the  hands  of  the  officers  of  the 
Exchequer.  The  system  of  recognitions  was,  as  the  Constitu-  inqgiMie  of 
tions  of  Clarendon  prove,  in  full  play,  and  the  superior  chances 
of  justice  which  that  system  afforded  were  drawing  larger 
business  to  the  court,  and  at  the  same  time  involved  a  vast 
'  officina  brevium,'  with  a  body  of  trained  clerks  *  and  a  regular 
code  of  practical  jurisprudence.  Unfortunately  we  are  unable 
to  discover  the  date  at  which  the  Qreat  Assize  was  issued;  if 
this  were  known,  it  would  probably  be  found  to  coincide  with 
one  of  the  periods  at  which  great  changes  were  made  in  the 
judicial  staff. 

The  first  however  of  these  epochs  is  the  year  11 66.    The 

^  Pipe  Rolls  of  Henry  H,  pp.  17,  a6,  65.  An  assise  of  the  Ghanoellor 
and  Heniy  of  Essex  is  mentioned  in  Essex,  pleas  of  the  Chancellor  and  the 
earl  of  Leicester  in  Lincolnshire,  in  the  second  year.  Li  the  fourth  year 
are  entered  pleas  of  the  Ohancellor  in  Middlesex. 

•  Roger  of  Pontigny  (V.  a  Thorn,  ed.  Giles),  L  loa  ;  W.  Itta-Stephen, 
ibid.  i.  170,  186. 

'  Madox,  Hist.  Exch.  p.  30 ;  Formnlare  Angl.  p.  xix. 

*  Under  Beoket  as  Chancellor  were  fifty-two  clerks ;  some  of  them  how- 
ever bebnged  to  his  private  retinue.    W.  Fitz-Stephen,  i.  196. 
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changes  in  the  Curia  Regis  at  this  date  were  so  great  as  to  call 
for  especial  notice  from  John  of  Salisbuiy,  even  in  the  height  of 
the  Becket  controversy^;  and  the  Assize  of  Clarendon,  which 
belongs  to  the  same  year,  denotes  the  character  of  the  change& 
Yet  the  Assize  of  Clarendon  was  directed  to  the  improvement 
oi  provincial  justice ;  and  it  was  carried  out,  not  by  a  new  body 
of  judges,  but  by  two  of  the  king^s  ministers,  the  justiciar  and 
the  earl  of  Essex,  with  the  assistance  of  the  sheriflb,  who,  acting 
under  royal  writ  as  administrators  of  the  new  law,  still  engrossed 
the  title  of  'justitiae  errantes^'  The  development  of  the 
central  jurisdiction  is  traceable  by  inference  from  that  of  the 
provincial  judicature.  The  four  Exchequer  officers '  who  assessed 
the  aid  pwr  JUle  marier  in  11 68  are  found  hearing  placita  and 
attesting  concords  shortly  after ;  it  follows  that  they  acted  not  only 
as  taxers  but  as  judges.  The  six  circuits  of  the  tallagers  of  1 1 73 
were  no  doubt  suggestive  of  the  two  circuits  of  the  justices  in 

1175  and  the  six  circuits  of  the  judges  in  1 176  \  It  is  then  to 
these  years,  from  1 166  to  11 76,  that  we  must  refer  the  creation 
or  development  of  the  large  staff  of  judges  in  the  Curia  Begis 
which  we  find  acting  in  1178.     All  the  eighteen  justices  of 

1 176  were  officers  of  the  Exchequer;  some  of  them  are  found 
in  1175  holding  '  placita  Curiae  Begis'  in  bodies  of  three  or 
four  judges  ^  and  not  in  the  same  combinations  in  whidi  they 
took  their  judicial  journeys.  We  can  scarcely  help  the  con- 
clusion that  the  new  jurisprudence  was  being  administered  by 

^  *  Quae  autem  circa  Anglomm  curiam  innoTantor,  ubi  rerum  crebrae 
mutationes  sunt,  yobis  notiora  esse  arbitror  quam  nobis.'  John  of  Salisbnzy 
writes  thus  to  Bartholomew  bishop  of  Exeter ;  Ep.  145. 

*  Above,  p.  380,  note  i. 

*  Richard  of  Uchester,  Wido  dean  of  Waltham,  Reginald  of  Warenne, 
and  William  Basset,  were  the  four.     See  Madox,  Hist.  Exoh.  pp.  10a,  145. 

*  See  the  lists  for  I176,  in  Bened.  i.  107 ;  Madoi,  Hist.  Exch.  p.  86;  and 
those  for  1 1 73  are  in  the  Pipe  Bolls  only.  In  1 1 75,  Banulph  GlanviU  and 
Hugh  de  Cressi  visited  the  eastern  and  midland  counties,  William  de 
Xjanvalei  and  Thomas  Basset  the  south  and  west.    Ibid.  p.  85. 

*  For  instance,  in  1176  William  Fitz-Balph,  Bertram  de  Verdun,  and 
William  Basset  hear  pleas  in  Curia  Begis  touching  Bucldnghamshire  and 
Bedfordshire :  yet^  on  the  eyre,  these  two  counties  are  visited  by  three 
other  judges ;  moreover  Bertram  de  Verdun  visited  Worcestershire,  and  th^ 
other  two  with  Hugh  de  Gundeville  visited  seven  midland  counties.  Tlie 
first  phkcita  Curiae  Regis  mentioned  by  Madox  are  in  11 75.  Hist.  Eich. 
pp.  64,  65. 
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committeeB  of  the  general  body  of  jaetices,  who  were  equally 
qualified  to  sit  in  the  Curia  and  Exchequer  and  to  undertake 
the  fiscal  and  judicial  work  of  the  eyre. 

The  year  11 78  furnishes  another  epoch.     Henry  finding  that  J«™f7^ 
the  eighteen  judges  of  the  Curia  were  too  many,  that  they  caused  number  in 
entanglements  in  the  business  of  the  courts  and  expense  and 
distress  to  the  suitors,  reduced  them  at  once  to  five^     Some 
were  dismissed  perhaps  for  misconduct ;  but  very  many  of  the 
existing  judges  reappear  again  in  functions  scarcely  distinguish- 
able from  those  which  they  had  dischaiged  before.     Yet  the 
statement  of  the  diminution  of  their  number,  which  b  made  by 
a  historian  singularly  well  informed  as  to   the  affiurs  of  the 
court,  has  considerable  significance.     From  this  date  we  mayTheCaria 
fix  the  existence  of  the  sittings  of  the  Curia  Regis  '  in  Banco.'  Imdoo.' 
Their  proceedings  are  still  nominally  transacted  'coram  rege,' 
but  nominally  only.    '  The  five  are  to  hear  all.  the  complaints 
of  the  kingdom  and  to  do  right,  and  not  to  depart  from  the 
Curia  Regb.'     Questions  which  are  too  hard  for  them  are  to  be 
referred  to  the  king  in  person,  who  will  decide  them  with  the 
advice  of  the  wise  men  of  the  kingdom. 

The  year  1179  witnessed  another  change,  possibly  however  of  Ohanget  in 
persons  rather  than  of  system.  The  great  justiciar  had  resigned, 
and  Henry  had  put  the  office  as  it  were  into  commission,  em«- 
ploying  the  bishops  of  Norwich,  Ely,  and  Winchester  as  heads 
of  three  bodies  of  itinerant  judges,  each  containing  two  clerks 
and  three  knights.  A  fourth  body,  to  which  the  northern 
counties  were  assigned,  contained  Ranulf  Olanvill,  who  was  to 
succeed,  the  next  year,  to  the  justiciarship,  with  five  other 
judges.     This  fourth  committee,  according  to  the  chronicler, 

*  Benedict,  i.  207 :  '  Itaqne  dominas  rez  moram  facienf  in  Anglia  qnae- 
«iyH  de  justitiifl  quos  in  AngliA  constituerat,  si  bene  et  modeste  tractave- 
rant  homines  regni ;  et  cnm  didioiraet  quod  terra  et  hominee  terrae  nimis 
gravati  eesent  ex  tanta  juititianun  mnltitudiDe,  quia  ootodecim  erant 
numero ;  per  consilium  sapientiom  regni  sni  quinqne  tantum  elegit,  dnos 
scilicet  dericos  et  tree  laicos :  et  erant  omnes  de  privata  fiunilia  sna.  Et 
statuit  quod  iUi  quinque  audirent  omnes  damc^es  regni,  et  rectum  facerent, 
et  quod  a  Curia  Regis  nou  reoederent,  sed  ibi  ad  audiendum  damores 
hominum  remanerent,  ita  ut,  si  aliqua  quaestio  inter  eos  veniret  quae  per 
eos  ad  finem  dud  non  posset,  auditui  regie  praesentaretur  et  mcut  d  0 
sapientioribuB  regni  plaoeret  tenninaretur.' 
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TheCnria  entered  into  the  place  aengned  in  1178  to  the  five  jadges 
retained  in  the  Curia ;  '  these  six  are  the  justices  constituted  in 
the  Curia  Regis  to  hear  the  complaints  of  the  people  ^ : '  whj 
the  circuit  most  remote  from  the  capital  was  assigned  to  them 
we  are  not  told,  hut  as  the  whole  business  of  the  eyre  was  con- 
cluded between  April  i  and  August  27,  there  could  haye  been 
no  insuperable  difficulty. 

Thb  is  the  last  notice  of  the  constitution  of  the  Curia  Begis 
which  the  historians  of  Henr/s  reign  have  presenred  to  us :  and 
the  modifications  which  are  traceable  in  records  from  this  point 
to  the  date  of  Magna  Carta  are  of  personal  rather  than  legal 
importance.  The  work  of  Qlanvill  furnishes  us  with  the  rules 
of  procedure ;  the  Botuli  Curiae  Begis  which  begin  in  1 194 
afford  a  record  of  the  actual  business  done,  and  the  names  of  the 
judges  employed  are  discoverable  from  these  and  other  records. 
General  oon-  So  £Bir  then  as  concerns  the  framework  of  the  supreme  jndi- 
thenowth  cature,  our  conclusion  for  the  present  is  this :  from  the  year 
1 179  sessions  of '  justitiarii  in  Banco  ''  are  regularly  held  in  the 
Curia  Begis,  nominally  but  not  actually  'coram  rege.'  These 
justices  are  a  selection  from  a  much  larger  staff,  before  whom 
Exchequer  business  is  done,  and  who  undertake  the  work  of  the 
circuits :  and  it  would  appear  probable  that  the  selection  was 
altered  from  time  to  time,  possibly  from  year  to  year.  Their 
work  was  to  hear  all  suits  that  were  brought  before  the  king, 
not  only  criminal  but  civil,  cases  in  which  the  revenue  or  rights 
of  the  king  were  touched,  and  cases  of  private  litigation  with 
which  the  king,  except  as  supreme  judge,  had  no  concern :  all  the 
business  in  fact  which  came  at  a  later  period  before  the  courts 
of  King's  Bench,  Exchequer,  and  Common  Pleas.    Although 

>  Bened.  i.  238 ;  R.  de  Dioeto,  o.  605. 

*  GlaoTill,  lib.  ii.  6 ;  viii.  0.1;  xl.  o.  i :  '  coram  Justitiis  Domini  Begis  in 
b«nco  reeidentibaB.'  Coke's  notion  that  by  this  session  of  the  judges  tlia 
Common  Bench  or  Court  of  Common  Pleas  is  meant,  is  mentioned  by  Madoz 
only  to  refute  it ;  Hist  Ezch.  p.  546.  Foss  also  argues  oondusiYeiy  against 
it;  Judges  of  £^Uuid,iL  161.  See  also  Hardy's  Introduction  to  the  Close 
Bolls,  Tol.  i.  pp.  zzv.  sq.  Instances  of  Final  Concords  made  before  the 
justices  of  the  Curia,  answering  to  those  described  by  Glanyill  as  made  before 
the  justices  in  Banco,  will  be  round  in  Madox,  Formulare  Anglicanum,  pp. 
^17  sq.,  and  in  the  Fines  published  by  the  Beooid  Commission;  aboVe, 
p.  5^,  note  3. 
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their  deliberationB  were  not  held  in  the  kinflfs  presenoe,  they  The  liter 
followed  his  perBon*  or  the  justiciar  in  the  king^s  absence ;  a  role  the  oourtt. 
which  must  have  been  meet  bardeneome  to  ordinary  Buitors,  and 
which  accordingly,  so  far  as  touches  private  civil  suits  or  '  com- 
munia  placita,'  was  abolished  by  Magna  Carta.  The  fixing  of 
the  Common  Pleas  at  Westminster  broke  up  the  unity  <^  the 
Curia  ^ ;  but  it  was  not  until  the  end  of  the  reign  of  Henry  m 
that  the  general  staff  was  divided  into  three  distinct  and  per- 
manent bodies  of  judges,  each  under  its  own  chief. 

But  the  court  or  courts  thus  organised  must  no  longer  be  The  ooort  of 


regarded  as  the  last  resource  of  suitors.  The  reservation  of 
knotty  cases  to  be  decided  by  the  king  with  the  council  of  his 
wise  men  *,  cases  which,  as  we  learn  from  the  Dialogus  de  Scac- 
cario,  included  questions  of  revenue  as  well  as  <^  law  in  general', 
continues  the  ancient  personal  jurisdiction  of  the  sovereign.  The 
very  act  that  seems  to  give  stability  and  consistency  to  the 
ordinary  jurisdiction  of  the  Curia,  reduces  it  to  a  lower  rank. 
The  judicial  supremacy  of  the  king  is  not  limited  or  fettered  by  Thejudiotai 
the  new  rule ;  it  has  thrown  off  an  oflbhoot,  or,  as  the  astro-  of  the  king, 
nomical  theorists  would  say,  a  nebulous  envelope,  which  has  rolled 
up  into  a  compact  body,  but  the  old  nucleus  of  light  remains  un- 
impaired. The  royal  justice,  diffused  through  the  close  personal 
council  \  or  tempered  and  adapted  by  royal  grace  and  equity 
under  the  pen  of  the  chancellor  ^,  or  exercised  in  the  national 

^  By  the  seyenteeDth  article  of  Magna  Carta.  The  ProTinone  of  the 
Exchequer,  13  Edw.  I,  and  the  Artionli  super  CartaA,  a8  Edw.  I,  o.  4,  forbid 
Common  PieM  to  be  holden  henoefcnib  in  the  Exchequer. 

'  AboTe,  p.  601.  The  same  principle  is  stated  in  the  Articles  of  the  Asriae 
of  Northampton :  *  Nisi  tarn  grandis  sit  querela  quod  nan  possit  deduci  sine 
domino  rege,  vel  talis  quam  justitiae  ei  reportent  pro  dubitatione  sua.' 

'  Dialogus,  i.  c.  8  :  *  Si .  .  .  fieri  contigerit,  ut  inter  ipeos  majores  diseensi- 
oois  oriatur  occasio  . . ,  horum  omnium  oognitio  ipsi  prindpi  reservabitur.* 

*  See  Sir  Francis  Palgrave's  Essay  on  the  Jurisdiction  of  the  King^s 
Council,  and  Dice/s  Essay  on  the  Piivy  Council. 

'  The  gro)^  of  the  cSianoellor's  jurisdiction  does  not  fidl  within  the 
present  period ;  but  the  increased  importance  of  his  position  is  remarkable, 
and  the  germ  of  his  future  functions  was  in  being  already.  William  Fiti- 
Stephen,  who  was  one  of  Beoket*s  derks,  writes  thus :  <  Canoellaiii  Angliae 
eat  ut  secundus  a  rege  in  regno  habeatur,  ut  altera  parte  sigilli  regii,  quod 
et  ad  ejus  perUnet  custodiam,  propria  signet  manda^ ;  ut  capella  regis  in 
ipsius  sit  dispositione  et  cur%  ut  vacantes  archiepisoopatus,  episoopatiu,  ab- 
biitias  et  baromas  cadentes  in  manu  regis  ipse  soadplat  et  oonaervet ;  ul 
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Its  can-  assembly  as  in  the  ancient  witenagemot,  or  concentrated  in  the 
bands  of  an  irresponsible  executive  in  the  Star  Chamber,  has  for 
many  generations  and  in  many  vaiious  forms  to  assert  its 
vitality,  unimpaired  by  its  successive  emanations. 
"The  gr^^  In  tracing  the  history  of  the  central  judicature  we  have  had 
rant  judica-  to  anticipate  the  leading  points  of  interest  in  the  development 
of  the  visitatorial  jurisdiction.  The  whole  may  be  briefly 
summed  up.  The  circuits  of  the  royal  officers  for  fiscal  and 
judicial  purposes,  which  we  have  traced  in  the  reign  of  Henry  I, 
continue  to  have  the  same  character  under  Henry  II,  the  judicial 
forms  following  rather  than  preceding  the  fiscal.  In  1166  the 
itinerant  court  receives  new  and  full  instructions  from  the 
Assize  of  Clarendon,  but  it  is  still  the  Curia  B.^^  in  progress, 
Formation  a  great  part  of  the  work  being  done  by  the  sheriffs  ^.  In  j  176 
of  circuits,  six  circuits  are  formed,  eighteen  judges  are  specially  told  off  in 
six  detachments,  as  had  been  done  in  the  fiscal  iter  of  1 173 :  in 
1 1 78,  1179,  and  1 1 80  there  seem  to  be  four  circuits,  and  the 
arrangetnents  in  the  later  years  vary  between  two  and  six. 
Under  Richard  we  have  still  further  modifications,  and  the  same 
in  the  early  years  of  John,  none  of  them  however  involving  a  new 
principle  of  construction,  but  all  perhaps  implying  a  restriction 

omnibus  regis  adsit  consiliis,  ut  etiam  non  vocatus  accedat;  nt  omnia 
sigilliferi  regii  clerici  sui  manu  signentur,  omnia  canceUarii  conailio  dia- 
ponantur ;  item  at,  snffiragantibus  ei  per  Dei  gratiam.  vitae  mentis,  son 
moriatur  nisi  archiepiscopas  aut  episoopas,  si  yoluerit.  Inde  est  quod  can- 
oellaria  emenda  non  est.'  V.  S.  Thorn,  i.  186.  The  Dialogos  de  Scaccario 
represents  the  justiciar  as  'primus  post  regem;*  the  term  'secundus  a 
reg^ '  probably  means  next  after  the  justiciar ;  the  form  is  frequently  used 
by  Becket's  friends.  The  Dialogus  (Ub.  i.  c.  5)  conBrms  most  of  the  state- 
ments of  the  biographer  just  cited ;  nothing  is  done  without  his  consent 
and  advice  either  in  the  Guria  or  in  the  Exchequer  ;  he  has  charge  of  the 
royal  seal,  sealing  it  up  into  its  loculus  or  purse,  which  is  kept  by  the 
treasurer. 

The  statement  that  the  chancery  is  not  purchaseable  is  disproved  by  some 
important  exceptions.  See  above,  pp.  ^4, 497.  The  fiict  that  the  chancellor 
was  alwa3r8  in  attendance  on  the  king  led  to  the  petitions  for  royal  graoe 
and  favour  being  entrusted  to  him,  first  for  custody,  and  afterwards  for 
hearing.  Hence  arose  the  equitable  jurisdiction  by  which  he  remedied  the 
*  summum  jus  *  of  the  common  law  or  promised  remedies  in  oases  which 
were  not  provided  for  by  the  common  lawyers. 

^  The  action  of  a  justice  itinerant  at  Bedford  in  1163  was  one  of  the 
grounds  of  the  quarrel  between  the  king  and  Becket ;  the  judge  was  Simon 
Fite-Peter,  who  had  ceased  to  be  sheriff  of  Bedfordshire  two  years  before, 
fiog.  Pont.  S.  T.  a  L  114. 
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of  the  local  jurisdictions  of  the  sheriff  and  the  shire-moot  ^.     At  itinerant 

JUltl06B« 

last,  in  the  eighteenth  clause  of  Magna  Carta,  the  king  under- 
takes to  send  two  justices  four  times  a  year  to  take  the  assizea 
of  Mort  d'ancestor,  Novel  disseisin,  and  Darrein  presentment* 
This  arrangement  proved  no  doubt  far  too  burdensome  to  be 
continued,  but  the  changes  indicated  in  the  re-issues  of  the 
Oharter  and  carried  into  effect  in  periodical  iters  of  the  judges 
lie  beyond  our  present  inquiry.  The  justices  of  the  year 
1 176  are  the  first  to  whom  the  name  JustUiarii  ItineroffUes  is 
given  in  the  Pipe  Bolls:  the  commissioners  of  11 70  are  called 
Barones  errantes:  *  perlustrantes  judices*  is  the  term  used  by 
the  author  of  Dialogus;  the  sherifife  were  the  'errantes  justitiae ' 
known  to  John  of  Salisbury  in  1159.  The  various  applications 
of  the  terms  may  mark  the  growth  and  consolidation  of  a 
system  by  which  the  sheriffs  were  deprived  of  the  most  impor- 
tant of  their  functions. 

The  visits  of  the  itinerant  justices  form  the  link  between  the  Theooortt. 
Curia  Regis  and  the  Shire-moot,  between  royal  and  popular  tioL  are^mii 
justice,  between  the  old  system  and  the  new.     The  courts  in  ^^, 
which  they  preside  are  the  ancient  county  courts,  under  new 
conditions,  but  substantially  identical  with  those  of  the  Anglo- 
Saxon  times.    The  full  shire-moot  consists,  as  before,  of  all  the 
lords  of  land  and  their  stewards,  and  the  representatives  of  the 
townships,  the  parish  priest,  the  reeve  and  four  men  from  each  ; 
but  the  times  of  meeting,  the  sphere  of  business,  and  the  nature 
of  procedure  during  the  period  before  us  have  undergone  great 
and  significant  changes,  some  of  which  can  be  minutely  traced, 
whilst  others  can  be  accounted  for  only  by  conjecture. 

The  Anglo-Saxon  shire-moot  was  held  twice  a  year:  the  Times  of 
county  court  of  Henry  I  was  held  as  it  had  been  in  King  coma^ 
Edward's  days,  that  is,  according  to  the  *  Leges  Henrici  I,*  twice  ^'^^"^ 
a  year  still.    Yet  in  the  confirmation  of  the  Great  Charter, 
issued  by  Henry  III  in  12 17,  it  is  ordered  that  the  county  court 
shall  meet  not  more  than  once  a  month,  or  less  frequently  where 
such  has  been  the  custom.    It  is  not  easy  to  determine  the  date 

«  Above,  pp.  505  sq. 
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^mjMof  or  the  causes  of  so  great  a  change.  Possibly  the  sherifb  had 
in  the  abused  their  power  of  summoning  special  meetings  and  of  finiBg 
oourtt.  absentees;  a  custom  which  comes  into  prominence  in  the  reign 
of  Henry  III,  and  which  shows  that  it  was  the  direct  interest 
of  the  sheriffs  to  multiply  the  occasions  of  summons.  Possiblj 
it  may  have  arisen  from  the  increase  of  business  under  the  new 
system  of  writs  and  assises,  which  involved  the  frequent  adjourn- 
ment of  the  court  for  short  terms :  possibly  from  an  earlier  usage 
by  which  the  practice  of  the  county  court  vms  assimilated  to 
that  of  the  hundred  with  the  special  object  of  determining  soitB 
between  litigants  from  different  hundreds  or  liberties.  Or  it 
may  have  been  caused  by  the  gradual  withdrawal  of  the  more 
important  suits  frt)m  the  shire-moot,  the  natural  result  of  whidi 
would  be  t}ie  increase  of  the  number  of  less  important  meetings 
for  the  convaiience  of  petty  suitors. 
lamHatknu  The  power  of  the  sheriff,  again,  had  been  very  much  limited, 
<tf  the£%  not  only  by  the  course  of  political  events  noticed  in  the  last 
chapter,  but  by  the  process  of  centering  the  administration  of 
justice  in  the  hands  of  the  itinerant  justices  and  the  Curia 
Be^ — a  process  the  stages  of  which  may  be  more  easily  tracecL 
At  the  beginning  of  the  period  the  sherifis  were  the  '  errantes 
justitiae,'  only  occasionally  superseded  and  superintended  by  the 
itinerant  justices.  As  sheriffs^  probably,  they  presided  in  the 
court  of  the  county  in  which  the  suitors  were  the  judges,  and 
were  answerable  for  the  maintenance  of  the  peace:  as  royal 
justices  they  acted  under  special  writ,  managed  the  pleas  of  the 
Crown,  and  conducted  the  toum  and  leet,  or  the  courts  which 
were  afterwards  so  called.  In  1166  they  were  still  in  the  same 
position ;  the  itinerant  justices  by  themselves,  and  the  sheriffii  by 
themselves,  received  and  acted  on  the  presentment  of  the  grand 
juries.  But  from  11 70,  after  the  great  inquest  into  their  exac- 
tions ^,  their  authority  b  more  and  more  limited.  In  the  Assize 
of  Northampton  they  are  rather  servants  than  colleagues  of  the 
itinerant  justices;  in  1194  it  is  provided  that  they  shall  no 
more  be  justices  in  their  own  counties,  and  the  elective  office  of 

*  Above,  p.  47a. 
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coroner  is  instituted  to  relieve  them  from  the  duty  of  keeping  Thetberiff 
the  pleas  of  the  Crown  ^.  In  1 195  the  duty  of  receiving  the  oath  hoidpteMof 
of  the  peace  is  laid,  not  on  the  sheriff,  bat  on  knights  assigned 
in  each  county,  the  duty  of  the  sherifib  being  only  to  reoeive  and' 
keep  the  criminals  taken  by  these  knights  until  the  coming  of 
the  justices.  In  1215  the  barons  propose  that  the  sherifib  shall 
no  longer  meddle  with  the  pleas  of  the  Crown,  without  the 
coroners  * ;  whilst  the  Great  Charter,  in  the  clause  founded  on 
that  proposal,  forbids  either  sheriff  or  coroner  to  hold  such  pleas 
at  all.  We  may  question  wheth^  these  regulations  were  strictly 
observed,  especially  as  before  the  year  1258  the  sheriffs  seem  to 
lie  as  powerful  as  ever,  but  they  show  a  distinct  policy  of  sub- 
stituting the  action  of  the  justices  for  that  of  the  sherifb,  a 
policy  which  might  have  led  to  judicial  absolutism  were  it  not 
that  the  growing  institution  of  trial  by  jury  vested  in  the  free- 
men of  the  county  fxt  more  legal  power  than  it  took  away  from 
the  sheriffs.  These  officers  too  had  long  ceased  even  remotely 
to  represent  the  local  feeling  or  interest. 

The  shire-moot  which  assembled  to  meet  the  itinerant  judges  The  fbiieii 
was,  however,  a  much  more  complete  representation  of  theoourtbdd 
county  than  the  ordinary  county  court  which  assembled  from  rant  jus- 
month  to  month.     The  great  franchises,  liberties,  and  manors 
which  by  their  tenure  were  exempted  from  shire-moot  and 
hundred  were,  before  these  visitors,  on  equal  terms  with  the 
freeholders  of  the  geldable,  as  the  portion  of  the  county  was 
called,  which  had  not  fallen  into  the  franchises.    Not  even  the 
tenants  of  a  great  escheat  in  the  royal  hands  escaped  the  obli- 
gation to  attend  their  visitation'.     The  representation    was 
thoroughly  organised:  side  by  side  with  the  reeve  and  four 
men  of  the  rural  townships  appeared  the  twelve  legal  men  of 
each  of  the  chartered  boroughs  which  owed  no  suit  to  the 
ordinary  county  court  *.    In  the  formation  of  the  jury  of  pre-^ 

*  Above,  p.  505. 

*  Artidles  of  the  Barons,  art.  14;  Magna  Carta,  art.  24. 
'  Assize  of  Clarendon,  art.  o,  ii. 

*  Charter  of  Dnnwich,  Select  Charters,  p.  303.  Customs  of  Kent, 
Statutes  of  the  Reahn,  i.  333.  Instances  of  this  sort  of  representation  taken 
from  the  Assize  Bolls  will  be  found  in  Eyton's  Histoiy  of  Shropshire  in 
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Bepresenta-  sentment  the  same  principle  is  as  clear;  each  hundred  supplies 
twelve  legal  men,  and  each  township  four,  to  make  report  to  the 
justices  under  the  Assize  of  Clarendon,  and  in  11 94  twelve 
knights  from  each  hundred  answer  for  their  hundred  under  all 
the  articles  of  the  eyre,  whether  criminal,  civil,  or  fiscal  *.  The 
court  thus  strengthened  and  consolidated,  is  adopted  hj  the 
royal  officers  as  an  instrument  to  be  used  for  other  purposea 
All  who  are  bound  to  attend  before  the  itinerant  justices  are 
compelled  to  attend  the  forest  courts  *;  and  they  probably  form 
the  '  plenus  comitatus '  which  elects,  according  to  Magna  Carta, 
the  knights  who  are  to  take  the  assizes,  and  the  twelve  knights 
who  are  to  inquire  into  the  abuses  which  Magna  Carta  was 
designed  to  reform. 
Institution  164.  It  is  in  the  new  system  of  recognition,  assizes,  and  present- 
ftopintiie  nients  by  jury  that  we  find  the  most  distinct  traces  of  the  growth 
^a^ii  of  the  principle  of  representation ;  and  this  in  three  ways.  In 
the  first  place,  the  institution  of  the  jury  was  itself  based  on 
a  representative  idea :  the  jurors,  to  whatever  fact  or  in  whatever 
capacity  they  swore,  declared  the  report  of  the  community  as  to 
the  fact  in  question.  In  the  second  place,  the  method  of  inqueet 
was  in  England  brought  into  close  connexion  with  the  procedure 
of  the  shire-moot,  and  thus  the  inquisitorial  process,  whether  its 
object  was  the  recognition  of  a  right  or  the  presentment  of 
a  criminal,  was  from  the  moment  of  its  introduction  carried  on 
in  association  with  the  previously  existing  representative  in- 
stitutions, such  as  were  the  reeve  and  four  best  men,  the  twelve 
senior  thegns,  and  the  later  developments  of  the  same  practice 
which  have  been  just  enumerated  in  our  account  of  the  formation 
of  the  county  court  and  the  usage  of  legal  assessment  In  the 
third  place,  the  particular  expedients  adopted  for  the  regulation 

considerable  numben.  Writs  of  Henry  III,  from  laiy  onwards,  are  found 
among  the  Close  Bolls,  ordering  the  summons  to  the  county  court  to 
be  addressed  to  *  archbishops,  bleeps,  abbots,  priors,  earls,  barons,  knights, 
and  freeholders ;  four  men  of  each  township  and  twelve  burghers  of  each 
borough  to  meet  the  justices.'    Bot.  CI.  L  380,  403,  473,  476 ;  Select 

^^^^<"'^«>^  P-  349* 

^  Hoveden,  iii.  262  ;  above,  p.  505. 

•  Assize  of  Woodstock,  art.  11.    Of.  Magna  Carta,  art.  44;  Carta  de 
Foresta,  art.  a ;  Assise  of  Arms,  of  1353 ;  S^eot  Charters,  p.  365. 
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of  tbe  inquests  paved  the  waj  in  a  remarkable  manner  for  the 

system  of  county  representation  in  the  parliament  as  we  saw  it 

exemplified  on  the  first  occasion  of  its  appearance  in  the  reign 

of  John.     The  use  of  election  and  representation  in  the  courts 

of  law  furnished  a  precedent  for  the   representation  of  the 

county  by  two  sworn  knights  in  the  national  council.     On  each 

of  these  heads  some  detail  is  necessary  which  may  throw  light 

incidentally  on  some  kindred  points  of  interest. 

The  history  of  the  Jury  has  been  treated  by  various  writers  Trial  by  jury 
•'  Tanooiuj 

from  every  possible  point  of  view^:  its  natural  origin,  its  his- treated. 

torical  development,  the  moral  ideas  on  which  it  is  founded,  and 

the  rational  analysis  of  its  legal  force,  have  all  been  discussed 

many  times  over  with  all  the  apparatus  of  learning  and  the 

acute  penetration   of  philosophical  research.     Some  of  these 

aspects  are  foreign  to  our  present  inquiry.     Yet  the  institution 

is  of  so  great  interest  both  in  itself  and  in  its  relations  that 

some  notice  of  it  is  indispensable. 

We  have  sketched,  in  an  earlier  stage  of  this  work,  the  forma-  Modes  of 

tion  of  the  primitive  (German  courts :  they  were  tribunals  of  theQerman 

fully  qualified  members  of  the  community,  a  selection  it  might 

be  from  a  body  of  equally  competent  companions,  able  to  declare 

the  law  or  custom  of  the  country,  and  to  decide  what,  according 

to  that  custom,  should  be  done  in  the  particular  case  brought 

before  them.    They  were  not  set  to  decide  what  was  the  truth  of 

facts,  but  to  determine  what  action  was  to  be  taken  upon  proof 

given.    The  proof  was  itself  furnished  by  three  means,  the  oaths  Oaths, 

of  the  parties  to  the  suit  and  their  compurgators,  the  production  ordeaL 

of  witnesses,  and  the  use  of  the  ordeal :  the  practice  of  trial  by 

battle  being  a  sort  of  ultimate  expedient  to  obtain  a  practical 

decision,  an  expedient  partly  akin  to  the  ordeal  as  a  judgment 

of  Ood,  and  partly  based  on  the  idea  that  where  legal  measures 

had  failed  recourse  must  be  had  to  the  primitive  law  of  force, 

— ^the  feud  or  right  of  private  war, — only  regulated  as  fiar  as 

*  See  Palgrave,  Bise  andPnwreas  of  the  English  Commonwealth;  Foryyth, 
History  of  Trial  by  Jury;  Biener,  das  Eboglische  Geschwomengericht ; 
Gneist,  Self-Govemment,  i.  74  sq. ;  K.  Maurer  in  the  Kritische  Uebenchau, 
▼.  pp.  180  sq.,  33a  sq.;  and  Brunner,  Entstehung  der  Schwurgeriohte. 
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possible  by  law  and  r^ard  for  the  saving  of  life.  For  each  of 
these  methods  of  proof  there  were  minute  rules  and  formalities, 
the  infringement  or  neglect  of  which  put  the  offender  out  of 
court.  The  complainant  addressed  his  charge  to  the  defendant 
in  solemn  traditional  form ;  the  defendant  replied  to  the  com- 
system.  plainant  by  an  equally  solemn  verbal  and  logical  contradiction. 
The  compurgators  swore,  with  joined  hands  and  in  one  voice,  to 
the  purity  and  honesty  of  the  oath  of  their  principal  \  Where 
the  oath  was  inconclusive,  the  parties  brought  their  witnesses 
to  declare  such  knowledge  as  their  position  as  neighbours 
had  given  them ;  the  court  determined  the  point  to  which  the 
witnesses  must  swear,  and  they  swore  to  that  particular  hd '. 
They  were  not  examined  or  made  to  testify  all  they  knew ;  but 
swore  to  the  fact  on  which  the  judges  determined  that  evidence 
should  be  taken.  If  the  witnesses  also  failed  the  ordeal  was  used. 
And  where  the  defeated  party  ventured  to  impugn  the  sentence 
thus  obtained,  he  might  challenge  the  determination  of  the  court 
by  appealing  the  members  of  it  to  trial  by  combat.  This  prac- 
tice, however  common  among  some  branches  of  the  Qerman  stock, 
was  by  no  means  universal,  and,  as  has  been  pointed  out,  was 
not  practised  among  the  native  English. 

In  these  most  primitive  proceedings  are  found  circumstances, 
Hn  which  on  a  superficial  view  seem  analogous  to  later  trial  by 
jury :  but  on  a  closer  inspection  they  warrant  no  distinct  im- 
pression of  the  kind.  The  ancient  judges  who  declare  the  law 
and  give  the  sentence — ^the  rachinburgii,  or  the  scabini — are  not 
in  any  respect  the  jurors  of  the  modem  system,  who  ascertain 
the  fact  by  hearing  and  balancing  evidence,  leaving  the  law 
and  sentence  to  the  presiding  magistrate :  nor  are  the  ancient 
witnesses  who  depose  to  the  precise  point  in  dispute,  more  nearly 
akin  to  the  jurors  who  have  to  inquire  the  truth  and  dedare 

^  The  Anglo-Saxon  forms  of  oath  may  be  found  in  the  Ancient  Laws, 
ed.  Thorpe,  pp.  76,  77.  The  oath  of  the  compni^tor  runB  thus :  '  On  ihoike 
Brihten  se  ath  is  cljene  and  unm»ne  the  N.  swor.' 

'  The  number  of  witnesses  required  varied  in  the  different  nations ;  the 
Saxon  and  Lombard  laws  required  two  at  least :  the  Bavarian,  three  or 
more :  the  Frank  laws,  seven  or  twelve,  according  to  the  importance  of  the 
matter  in  question.    Brunner,  Schwurgericht,  p.  51. 
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the  result  of  the  inqoiiy,  than  to  the  modem  witnesses  who 
swear  to  speak  not  only  the  truth  and  nothing  but  the  truth,  but 
the  whole  truth.     The  compurgators  again  swear  to  confirm  the 
oath   of  their  principal,  and  have  nothing  in  comnK)n  with 
the  jury  but  the  &ct  that  they  swear  ^     Yet  although  this  isTettbewth 
distinctly  the  case,  the  procedure  in  question  is  a  step  in  the  areofa  i«- 
history  of  the  jury:  the  first  form  in  which  the  jury  appears  ohanoter. 
is  that  of  witness,  and  the  principle  that  gives  force  to  that 
witness  is  the  idea  that  it  is  the  testimony  of  the  community : 
even  the  idea  of  the  compurgatory  oath  is  not  without  the  same 
element ;  the  compurgators  must  be  possessed  of  qualities  and 
legal  qualifications  which  shall  secure  their  credibility. 

Beyond  this  stage,  modified  it  is  true  here  as  elsewhere  by  ^^^^"^ 
different  circumstances  and  local  usages,  the  Anglo-Saxon  sjrstem 
did  not  proceed.     The  compurgation,  the   sworn  witness,  and 
the  ordeal  supplied  the  proof;  and  the  sheriff  with  his  fellows, 
the  bishop,  the  shire-thegns,   the  judices  and  juratores,  the 
suitors  of  the  court,  declared  the  law.     Only  in  the  law  ^^JwJjSthd 
Ethelred,  by  which  the  twelve  senior  th^ns  in  each  wapentake  ■hiro-moot.  ^ 
are  sworn  not  to  accuse  any  falsely*,  do  we  find  the  germ  of 
a  more  advanced  system,  in  which  the  conmiunity  seems  to 
undertake  the  duty  of  prosecution :   but  the  interpretation  of 
the  passage  is  disputed,  and  its  bearing  contested,  although  it 
seems  to  imply  no  more  than  that  the  English  were  not  &r  in 
arrear  of  the  Frank  jurisprudence. 

The  whole  system  of  recognition  by  sworn  inquest,  with  the  Beooniitions 
single  exception,  if  it  be  an  exception,  which  has  just  been  intoBmdand 
mentioned,  was  introduced  into  England  by  the  Normans :  the  mMu. 
laws  of  Edward,  the  Domesday  Survey,  the  fiscal  recognitions 
of  the  reigns  of  William  Rufoa  and  Henry  I',  are  distinctly 
a  novelty,  a  part  of  the   procedure  of  the  newly-developed 
system  of  government     Various  theories  have  been  invented 
for  their  origin.     Many  writers  of  authority  have  maintained 
that  the  entire  jury  system  is  indigenous  in  England,  some 


'  Forsyth,  Hist,  of  Jury,  p.  83.  *  Above,  pp.  115,  396. 

*  Above,  pp.  385.  394,  395. 
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denying  it  from  Celtic  tradition  based   on  the  principles   of 
Boman  law  and  adopted  bj  the  Anglo-Saxons  and  Normans  from 
Various        the  people  they  had  conquered^.     Others  have  regarded  it  as 
t&oatioiua  a  product  of  that  legal  genios  of  the  Anglo-Saxons  of  whidi 
jm|;  Alfred  is  the  mythic  impersonation;   or  as  deriyed  by  that 

nation  from  the  customs  of  primitiye  Germany  or  from  their  in- 
tercourse with  the  Danes.  Nor,  eyen  when  it  is  admitted  that  the 
system  of  recognition  was  introduced  from  Normandy,  have  l^fal 
writers  agreed  as  to  the  source  from  which  the  Normans  them- 
selves derived  it.  One  scholar  maintains  that  it  was  brought  by 
the  Norsemen  from  Scandinavia ;  another  that  it  was  derived  frtnn 
the  processes  of  the  canon  law ;  another  that  it  was  developed 
on  Oallic  soil  from  Roman  principles;  another  that  it  came 
from  Asia  through  the  Crusades,  a  theory  which  has  little  more 
to  recommend  it  than  the  still  wilder  supposition  that  it  is  of 
Slavonic  origin,  and  borrowed  by  the  Angles  and  Saxons  from 
their  neighbours  in  Northern  Europe.  But  all  these  theories  on 
examination  show  that  their  inventors  have  either  been  misled 
by  superficial  coincidences,  or  argue  on  hypothesis  only.  The 
only  principle  which  the  systems  on  which  the  theories  are  built 
have  in  common  is  the  use  of  the  oath  as  an  instrument  of 
judicial  procedure,  and  this  use  is  universal.  The  truth  seems 
to  be  that  the  inquest  by  sworn  recognitors  is  directly  derived 

^  According  to  Bmnner,  pp.  11-19,  the  origin  of  the  jury  among  the 
Welsh,  from  whom  it  was  borrowed  by  the  Anglo-Saxons,  is  maintained  by 
Philipps  (On  Juries)  and  Probert  (On  the  Ancient  Laws  of  Cambria); 
Selden«  Spehnan,  Coke,  Turner,  PhiUips,  and  G.  L.  von  Maurer  regard  it 
as  a  product  of  Anglo-Saxon  genius.  Of  the  authors  who  hold  that  it  was 
imported  from  primitive  Grermany,  Brunner  mentions  Bacon,  Montesquieu, 
Blackstone,  Savigny,  and  Nicholson  in  the  preface  to  Wilkins'  Anglo-Saxcn 
Laws ;  Wormius  and  Worsaae  held  that  it  was  derived  firom  the  Norsemen 
through  the  Danes ;  Hickes,  Reeves,  and  others,  that  it  was  derived  from 
the  Norsemen  through  the  Normans  of  the  Conquest ;  and  Konrad  Maurer, 
who  has  investigated  the  analogous  system  in  use  among  the  Norsemen, 
argues  for  a  common  J^ortk  German  origin,  from  which  the  principle  of  juiy 
has  been  developed  in  different  ways  by  the  several  races  in  which  it  ii 
found.  Of  those  writers  who  aUow  that  it  is  of  Norman  introduction, 
Daniels  maintained  that  the  Normans  found  it  ezistiug  in  France ;  Mohl 
derived  it  from  the  usages  of  the  canon  law ;  Meyer  supposed  that  it  came 
from  Aria  by  way  of  the  Crusades ;  Macicjowski  claimed  it  for  the  Slavonic 
neighbours  of  the  Angles  and  Saxons.  The  theonr  given  in  the  text  is 
mainly  that  of  Palgrave,  but  corrected  and  adjusted  by  the  recent  writingB 
of  Dr.  Brunner. 
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from  the  Frank  Capitularies,  into  which  it  may  have  been  Theinm^ite 
adopted  from  the  fiscal  regulations  of  the  Theodosian  Code*,  idngs. 
and  thus  own  some  distant  relationship  with  the  Roman  juris- 
prudence. The  Karolingian  kings  issued  instructions  to  their 
Missi  very  much  as  Henry  II  issued  instructions  to  his  itinerant 
justices,  and  they  gave  special  commissions  of  inquiry  into  fiscal 
and  judicial  matters  to  be  answered  by  the  oath  of  sworn  wit- 
nesses in  the  district  court  ^.  These  answers  then  embodied 
the  belief  or  knowledge  of  the  local  court  as  representing  the 
communityi  every  qualified  member  of  the  community  being 
a  member  also  of  the  court.  The  persistence  of  the  inquisitorial 
system  is  proved  not  only  by  Norman  charters  and  customs,  but 

^  Palgrave,  EngUsh  Commonwealth,  p.  271 ;  Bnmner,  p.  87.  The  fol- 
lowing passages  ^om  the  Theodosian  Code  are  cited  by  Brunner :  '  Super 
Yacantibus  ac  caducis .  .  .  certi  etiam  dirigantur  qui  cuncta  solerter  inquirant 
et  cajos  fiierint  ^cultates,  et  si  nemo  eas  sibi  jure  nititiar  retentare.  Ao 
si  locum  fisco  &ctum  esse  claruerit  oocupatis  pnus  bonis  et  rerum  omnium 
descriptione perfecta .  .  .*  Cod.  Theod.  x.  10. 1. 1 1.  'Ex  privatorum  . . . sol- 
lioitudine  oontractuum . . .  illis . . .  personis  a  quibus  publici  muneris  injuncta 
curantur,  nullum  fomitera  calumniae  patimur  litis  accendi.  Cur  enim 
oontinentiam  venditionis  alienae  inquisitio  palatina  rimetur  ?  *  Ibid.  L  29. 

'  The  following  instances  show  that  this  usage  was  applied  primarily  to 
cases  in  which  the  royal  interests  were  concerned,  and  that  the  witnfi^ses 
supplied  the  evidence  of  the  neighbourhood :  '  Item  volumus  ut  omnis  inqui- 
sitio quae  de  rebus  ad  jus  fisci  nostri  pertinentibus  facienda  est,  non  per 
testes  qui  producti  fiierint  sed  per  iUos  qui  in  eo  comitatu  meUores  et  vera- 
oiores  esse  cognoscuntur,  per  illorum  testimonium  inquisitio  fiat,  et  juxta 
quod  illi  inde  testificati  fuerint  vel  contineantur  vel  reddantur.'  Capit.  829. 
§  2.  '  Ut  pagenses  per  sacramentum  aliorum  hominum  causas  non  inquiran- 
tur  nisi  tantum  dominicas.'  Capit.  819.  §  i ;  Brunner,  p.  88 ;  Baluze,  i. 
p.  409.  *  Ut  in  omni  comitatu  hi  qui  meliores  et  veraciores  inveniri  possunt 
eligantur  a  missis  uostris  ad  inquiaitiones  fadendas  et  rei  veritatem  dicen- 
dam  et  ut  adjutores  oomitum  sint  ad  justitias  fitciendas.'  Baluze,  i.  449. 
The  best  instances  for  comparison  are  the  Assizes  of  Clarendon  and 
Northampton,  the  Inquest  of  Sherifib,  and  the  Capitula  of  1 194 ;  they  may 
be  compared  with  the  capitula  data  missis  in  803,  e.g.  *  de  fidelitate  jusju- 
randum  ut  omnes  repromittant ; '  Baluze,  i.  267.  '  Inquiratur  qui  sunt  qui 
debent  domino  regi  homagium  et  non  fecerunt ;  *  Inquest  of  Sheriflb,  art.  xi. 
'  Item  justitiae  capiant  domini  regis  fidelitates ; '  Ass.  Northampt.  art.  5. 
Or  again  on  the  subject  of  criminals,  fugitives,  strangers,  forgers,  the  effects 
of  war,  abundant  coincidences  of  the  most  striking  character  will  be  found 
in  the  capitularies  of  80a,  806,  819,  839,  854,  860,  865.  The  following  ex- 
tract from  a  capitulary  of  868  is  in  close  parallel  with  the  instructions  for 
the  Domesday  Inquest :  '  Inquirant  quoque  quot  (canonioi,  etc.)  tempore 
avi  nostri  Karoli  et  domini  genitoris  nostri  Hludovici  unoquoque  in  loco 
fuerint  et  quot  modo  sint ;  et  ubi  loca  a  Nortmannis  si?e  a  quibuslibet  aliis 
destructa  et  penitus  adnuUata,  quot  ibi  nunc  propter  paucitatem  rerum  et 
denwtationem  eorundem  constitui  yel  ordinari  possint;*  Baluz^  ii.  139. 
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Thelnqucit  by  the  existence  of  the  kindred  principle,  ondeyeloped  indeed 
Snof-  and  early  forgotten,  in  the  jurisprndence  of  the  rest  of  France^. 
the  Kaio.  The  order  to  hold  such  inquest  was  a  royal,  or  in  Normandy 
times.  a  ducal  privilege,  although  it  was  executed  by  the  ordinary  local 

officers ;  primarily  it  was  employed  to  ascertain  the  rights  and 
interests  of  the  Crown ;  by  special  favour  permission  was  ob- 
tained to  use  it  in  the  concerns  of  the  churches  and  of  private 
individuals  ^  Even  under  this  system  the  sworn  recognitois 
were  rather  witnesses  than  judges ;  they  swore  to  (acts  within 
their  own  knowledge ;  the  magistrate  to  whom  the  linquiry  was 
entrusted  was  the  inquirer,  and  he  inquired  through  the  oath 
of  men  sworn  to  speak  the  truth  and  selected  in  consequence  of 
their  character  and  local  knowledge. 

This  was  the      Such  was  the  instrument  which,  introduced  in  its  rouirh  sim- 

source  of  .  , 

trial  by  juiy.plicity  at  the  Conquest,  was  developed  by  the  lawyers  of  the 

Plantagenet  period  into  the  modem  trial  by  jury.     Henry  H 

expanded  and  consolidated  the  system  so  much  that  he  was  not 

unnaturally  regarded  as  the  founder  of  it  in  its  English  character. 

From  being  an  exceptional  favour,  it  became  under  his  hand  a 

part  of  the  settled  law  of  the  land,  a  resource  which  was  open  to 

^  The  continuance  of  the  system  in  France  from  the  Karolingiaa  times 
and  through  the  Norman  penod  is  proved  by  Dr.  Brunner  in  his  work  so 
frequently  referred  to  abore.  The  most  curious  phaenomenon  in  connexion 
with  it  is  the  fact  that  it  was  only  on  English  soil  that  it  gained  much 
development,  the  Norman  lawyers  seeing  themselves  rapidly  outstripped  by 
those  of  Bngland,  and  the  institution  withering  away  in  the  rest  of  rVance 
until  it  became  extinct. 

'  The  coincidences  between  the  practice  described  by  GlanviU  and  the 
usages  of  the  Great  Costumier  of  I^ormandy  have  of  course  led  to  two 
opposite  theories;  one  that  the  Norman  usage  was  a  &ulty  imitation  of 
the  English ;  the  other  that  the  system  was  transplanted  full-grown  from 
Normandy  to  England.  Neither  is  true ;  the  system  of  recog^tion  existed 
in  Normandy  before  it  was  brought  to  England,  but  it  was  developed  in 
England,  and  that  development  probably  had  a  reflex  influence  on  Nor- 
mandy. It  would  be  wrong  to  suppose  that  the  Great  Coiitumier  affords 
an  exact  picture  of  the  Normandy  even  of  Henry  IPs  reign,  much  mors 
that  the  English  system  developed  from  a  genn  which  is  represented  by 
the  Great  Costumier.  There  are  however  in  the'  minute  legal  peculiarities 
of  the  Norman  recognitions  as  described  in  that  work,  signs  of  a  primitive 
character,  a  simplicity  and  general  applicability  which  seem  to  Ukow  that 
it  had  been  naturalised  there  in  a  much  earlier  form  than  it  was  in 
England,  and  this  confirms  the  historical  and  documentary  evidence.  The 
whole  subject  is  interesting,  but  it  involves  a  great  quantity  of  minute 
legal  details  which  have  very  slight  connexion  witti  our  present  inquiries. 
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every  suitor.     The  recognitions  are  mentioned  by  Ralph  Niger*  Reoogni- 
as  one  of  his  expedients  of  tyranny ;  by  Banalf  Glanvill  as  a  Hud  to  be. 
boon  conferred  by  royal  benevolence  on  the  people,  and  with  the  of  Henry  ll. 
counsel  and  consent  of  the  nobles.     John,  in  a  charter  granted 
to  the  church  of  Beverley,  forbids  that  the  rights  of  that  church 
should  be  damaged  by  assizes  or  recognitions,  and  adds  that  the 
pleas  shall  be  held  in  the  court  of  the  provost  as  they  were  in 
the  reign  of  Henry  I,  before  recognitions  or  assizes  had  been 
ordained  in  the  kingdom'.     So  early  had  Henry  II  acquired 
the  fame  of  having  instituted  the  system,  which  he  had  indeed 
remodelled  and  made  a  part  of  the  common  right  of  his  subjects, 
but  which  had  certainly  existed  under  his  four  predecessors. 

The  application  of  the  principle  to  legal  matters — ^for  we  have  HimM  of 
already  noticed  its  fiscal  use — may  be  placed  under  two  heads :  i 


the  inquest  in  civil  matters  exemplified  in  the  Great  Assize 
and  in  the  Assizes  of  Novel  disseisin,  Mort  d'ancester,  Darrein 
presentment,  and  others;  and  the  inquest  of  presentment  in 
criminal  matters,  which  appears  in  the  Assizes  of  Clarendon  and 
Northampton.  The  Great  Assize  was,  according  to  Glanvill,  a  The  Grest 
royal  boon  by  which  wholesome  provision  was  made  for  the  lives  ,    . 

of  men  and  the  integrity  of  the  State,  so  that  in  maintaining 
their  right  to  the  possession  of  their  freeholds  the  suitors  may 
not  be  exposed  to  the  doubtful  issue  of  trial  by  battle.  Thb 
institution  proceeds  from  the  highest  equity,  for  the  right  which 
after  much  and  long  delay  can  scarcely  be  said  to  be  proved  by 
battle,  is  by  the  beneficial  use  of  this  constitution  more  rapidly 
and  more  conveniently  demonstrated '.  It  is  in  fact  the  most  ^^SJ^i****^ 
distinct  mark  of  the  original  equity  with  which  the  royal  juris- 
diction, as  civilisation  and  legal  knowledge  advanced,  was  applied 
to  remedy  the  evils  inherent  in  the  rough  and  indiscriminating 
formality  of  the  popular  tribunals :  such  the  inquest  had  been 
under  the  Earolings,  such  was  the  recognition  or  assize  under 

'  Above,  p.  499,  note  1 . 

'  '  Ubi  pladta  inde  ftiernnt  et  e«e  oonsuevenmt  tempore  regis  Henrid 
patrb  nofltri  vel  tempore  Henrioi  regis  avi  patris  noetri,  anteqoam  reoog- 
nitionee  vel  assisae  in  regno  nostro  essent  oonstitutae  .  .  .  d  .  .  8*  Oct.  anno 
reffni  nostri  quarto.'    Houard,  Anciennes  Loix,  ii.  a88. 

*  Glanyill,  de  Legibns,  ii  7 ;  above,  p.  575. 
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Trial  by       the  Flantagenets.    The  trial  by  battle  was  in  England  an  in- 
SSd?  novation;  it  was  one  from  which  the  English  recoiled  as  an 

instrument  associate  with  tyranny,  if  not  devised  for  the  par- 
poses  of  tyrants ;  and  the  charters  of  the  boroughs  frequently 
contain  a  provision,  dearly  bought  no  doubt  but  greatly  valued, 
that  the  burghers  shall  not  be  liable  to  its  use^.  In  the  place 
of  this  barbarous  foreign  custom,  the  following  machinery  is 
applied ;  the  possessor  of  the  freehold  in  dispute  applies  to  the 
Curia  Eegis  to  stop  all  proceedings  in  the  local  courts  until  a 
recognition  has  taken  place  as  to  the  right  of  the  claimant* : 
Prooeas  of  and  thereupon  a  writ  is  issued  to  the  sheriff  to  that  effect,  llie 
Aasiie.  party  in  possession  is  thus  said  to  have  placed  himself  on  the 
assize ;  and  the  next  step  is  taken  by  the  claimant,  who  demands 
a  writ  by  which  four  lawful  knights  of  the  county  or  neighbour^ 
hood  shall  be  empowered  to  choose  twelve  lawful  knights  of  the 
same  neighbourhood,  who  shall  declare  on  oath  which  of  the  two 
litigants  has  the  greater  right  to  the  land  in  question  *.  The 
writ  accordingly  is  issued,  addressed  to  the  sheriff,  directing 
him  to  summon  four  knights  to  appear  at  Westminster  to  choose 
the  twelve.  They  appear  in  due  course,  and  imder  oath  nominate 
the  twelve  recognitors,  who  are  then  summoned  to  appear  before 
the  king  or  his  justices  prepared  to  make  their  declaration ^  On 
the  day  fixed  they  present  themselves,  and  the  suit  proceeds; 
if  the  twelve  are  acquainted  with  the  circumstances  in  dispute 
and  are  unanimous,  the  transaction  is  complete ;  they  are  sworn 
OathoTttie  'that  they  will  not  speak  falsehood  nor  conceal  truth'  according 
to  knowledge  gained  by  eye-witness  or  '  by  the  words  of  their 
fathers  and  by  such  words  as  they  are  bound  to  have  such  con- 
fidence in  as  if  they  were  their  own^'  The  declaration  made, 
the  sentence  is  issued.  If  however  the  twelve  knights  or  any 
of  them  are  ignorant,  or  if  they  disagree,  others  are  to  be  called 
in  who  have  the  requisite  information ;  and  when  the  complete 
number  of  twelve  unanimous  witnesses  will  depose  to  the  fact, 

*  See  the  Charter  of  London*  Select  Charters,  p.  103 ;  Winchester,  ib. 
p.  257  ;  Lincoln,  ib.  p.  358 ;  above,  p.  425,  note  i. 

*  Glanvill,  ii.  7.  »  Ibid.  c.  10. 

*  Ibid.  c.  la;  »  Ibid.  c.  17. 
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tbeir  verdict  is  of  the  same  account.     The  proceedings  in  the  Other 
other  assizes  are  of  the  same  kind,  save  that  the  twelve  recognitors 
are  nominated  by  the  sheriff  himself  without  the  intervention  of 
the  four  knights  electors  ^ 

The  date  of  the  original  enactment  of  the  Ghreat  Assize  is  un 


.  .  .  tions  oefope 

known ;  but  the  use  of  recogmtion  by  twelve  sworn  witnesses  the  itmennt 

is  prescribed  in  the  Constitutions  of  Clarendon  for  cases  of  dis- 
pute as  to  lay  or  clerical  tenure '.  It  there  appears  as  a  part  of 
the  work  of  the  *  capitalis  justitia/  From  Glanvill  it  is  dear 
that  such  litigation  might  be  transacted  before  the  itinerant 
justices ;  and  the  Assize  of  Northampton  of  11 76  places  among  ' 
the  agenda  of  the  eyre  recognitions  of  the  seisin  of  heirs,  and 
of  ^  disseisin  upon  the  assize/  under  which  descriptions  we  may 
detect  the  cases  of  Mort  d'ancester  and  Novel  disseisin'.  In  1 194 
the  grand  jury  of  the  hundred  are  empowered  to  act  on  all  the 
business  of  the  session,  in  which  are  included  all  recognitions 
and  assizes  ordered  by  the  king's  writ,  and  even  recognitions 
under  the  Ghreat  Assize  where  the  property  in  dispute  is  worth 
five  pounds  a  year  or  less^.  In  11 98  the  sum  is  raised  to  ten 
pounds,  and  the  elections  under  the  Great  Assize  are  to  be  made 
before  the  itinerant  justices.  The  great  charter  of  John  likewise 
retains  the  three  recognitions  of  Novel  disseisin,  Mort  d'ancester, 
and  Darrein  presentment,  to  be  heard  in  the  quarterly  county 
courts  by  the  justices  and  four  chosen  knights' :  and  the  charter 
of  12 17  orders  the  same  rule  to  be  observed  once  a  year*,  except 
in  cases  of  Darrein  presentment,  which  are  reserved  for  the 
justices  of  the  bench.  The  recognitions  have  become  a  per- 
manent and  regular  part  of  the  county  business. 

The  development  of  the  jury  of  presentment  is,  after  its  The  jury  or 
reconstitution  or  creation   by  Henry  II,    marked   by   corre- of  orimiraUs. 
sponding  stages  of  progress.     But  its  origin  is  less  clear.     By 
some  jurists  it  is  brought  into  close  connexion  with  the  system 

^  Glanvill,  lib.  xiiL  oo.  I,  a  sq. 

'  '  Recognitione  duodecim  legaUmn  hominam.'    Art.  9 ;  Selebt  Charters, 

p.  133- 

'  Art.  5  ;  Select  Charters,  p.  145. 

*  Articles  a  and  18;  Select  Charters,  pp.  353,  253. 

'  Art.  18.  *  Articles  13  and  15  ;  Select  Charters,  p.  336. 
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of  compurgatioD,  the  jurors  who  present  the  list  of  crimiDals 
representing  the  compurgators  of  the  accuser^  and  the  jury 
which  at  a  later  period  was  impannelled  to  traverse  the  pre- 
sentment, representing  the  compurgators  of  the  accused.  Others 
again  connect  it  with  the  supposed  institution  of  the  oollectiye 
frankpledge,  the  corporate  responsibility  of  the  tithing,  the 
hundred,  and  the  shire  for  the  production  of  offenders,  which 
has  played. so  large  a  part  in  constitutional  theories,  but  which 
rests  on  very  slight  foundation  of  fact  \  The  frithbcrh  was 
neither  a  body  of  compurgators  nor  a  jury  of  pres^itment.  As 
a  matter  of  history  it  seems  lawful  to  regard  the  presentment  as 
a  part  of  the  duty  of  the  local  courts  for  which  an  immemorial 
antiquity  may  be  claimed  with  at  least  a  strong  probability. 
The  leet  juries  of  the  small  local  courts  do  not  draw  their  origin 
from  any  legal  enactment,  and  bear  every  mark  of  the  utmost 
antiquity.  By  them  amercements  are  still  made  and  present- 
ments offered  under  oath,  although  their  action  is  restricted  and 
superseded  by  newer  expedients.  But  their  procedure  affords 
some  warrant  for  believing  that  the  twelve  senior  thegns  who 
swore  in  the  couniy  court  to  accuse  none  falsely  were  a  jury  of 
presentment.  If  such  a  theory  be  accepted,  the  mention  of  the 
juratores  of  the  shire  and  hundred  which  occurs  in  the  Pipe  Bdl 
of  Henry  I  is  accounted  for,  and  with  it  the  mention  of  a 
criminal  jury  in  the  Constitutions  of  Clarendon^  The  obscurity 
of  this  side  of  the  subject  may  be  r^arded  as  parallel  with  the 
scantiness  of  evidence  which  we  have  already  noticed  as  to  the 
recognition.  From  the  year  1166  however  the  history  of  the 
criminal  jury  b  clear.  By  the  Assize  of  Clarendon  inquest  is 
to  be  made  through  each  county  and  through  each  hundred,  by 
twelve  lawful  men  of  the  hundred  and  by  four  lawful  men  of 
each  township,  '  by  their  oath  that  they  will  speak  the  truth.' 

'  This  is  the  theory  of  Rogge,  as  stated  by  Bnmner,  pp.  35,  a6.  Hickea 
long  ago  stated  the  fiict  that  there  is  no  real  oonnezion  between  jQiy  and 
compurgation.    The  common  use  of  the  number  twelve  is  misleading. 

'  The  theory  of  G.  L.  von  Maurer;  Brunner,  p.  26, 

'  Ck>n8t.  Clar.  art.  6 :  '  £t  si  tales  iuerint  qui  culpantnr  quod  non  velit 
▼el  non  audeat  aliquis  eos  acousare,  Ticecomes  requintus  ab  episoopo  fiidet 
jurare  duodecim  legales  homines  de  vioineto,  seu  de  yillA,  coram  ^nscopo, 
quod  inde  veritatem  secundum  consoientiam  suam  manifestabont.* 
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By  these  all  persons  of  eyil  &me  are  to  be  presented  to  the  Procedure 
justices,  and  then  to  proceed  to  the  ordeal :  if  they  fail  in  the  ment. 
ordeal  they  undergo  the  legal  punishment;  if  they  sustain  the 
ordeal,  yet,  as  the  presentment  against  them  is  based  on  the  evi- 
dence of  the  neighbourhood  on  the  score  of  bad  character,  they 
are  to  abjure  the  kingdom^.   The  jury  of  presentment  is  reduced 
to  a  still  more  definite  form,  and  receives  a  more  distinct  repre- 
sentative character  in  the  Assize  of  Northampton*,  and  in  the  A^J^ 
Articles  of  Visitation  of  11 94  :  in  the  latter  capitulary  the  plan  ton.  and  eyre 
used  for  nominating  the  recognitors   of  the   Great  Assize  is 
applied  to  the  Grand  Jury,  for  so  the  body  now  constituted  may 
be  termed  : — *  In  the  first  place,  four  knights  are  to  be  chosen 
from  the  whole  county,  who  by  their  oath  shall  choose  two  lawful 
knights  of  each  hundred  or  wapentake,  and  those  two  shall  choose 
upon  oath  ten  knights  of  each  hundred  or  wapentake,  or  if  knights 
be  wanting,  legal  and  free  men,  so  that  these  twelve  may  answer 
under  all  heads  concerning  their  whole  hundred  or  wapentake'/ 
The  heads  on  which  they  answer  include  not  only  the  assizes 
which  have  been  already  referred  to  in  connexion  with  the  jury, 
but  all  the  pleas  of  the  Crown,  the  trial  of  malefactors  and  their 

receivers  as  well  as  a  vast  amount  of»  fiscal  business.     The  later  lAtwdeve- 

nHimient  of 
development  of  these  juries  does  not  fall  under  our  present  in-  the  jury. 

quiry,  but  it  may  be  generally  stated  thus :  at  an  early  period, 
even  before  the  abolition  of  ordeal  by  the  Lateran  Council  of 
12x5,  a  petty  jury  was  allowed  to  disprove  the  truth  of  the  pre- 
sentment, and  after  the  abolition  of  ordeal  that  expedient  came 
into  general  use^.  The  further  change  in  the  character  of  the 
jurors,  by  which  they  became  judges  of  fiact  instead  of  witnesses, 
is  common  to  the  civil  and  criminal  jury  alike.  As  it  became 
difficult  to  find  juries  personally  well  informed  as  to  the  point  at 
issue,  the  jurors  summoned  were  allowed  first  to  add  to  their 
number  persons  who  possessed  the  requisite  knowledge,  under 

*  Assize  of  Clarendon,  art.  i ;  Select  Oharters,  p.  137. 

*  Assize  of  Northampton,  art.  i ;  Select  Charters,  p.  143. 

*  Hoyeden,  U\  16a ;  Select  Charters,  p.  251. 

*  On  the  subsequent  history  of  criminal  jury,  see  Fors^,  Trial  by 
Jury,  pp.  199  sq.,  where  the  legal  growth  of  Uie  institutioii  is  traced  with 
admirable  di^n 
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Later  the  title  of  afibrcement.     After  this  proceeding  had  been  some 

chancier  j  *  i  • 

of  juiy.  time  in  use,  the  afforcing  jurors  were  separated  from  the  unin- 
formed jurors  and  relieved  them  altogether  horn  their  character 
of  witnesses.  The  verdict  of  the  jury  no  longer  represented  their 
previous  knowledge  of  the  case,  but  the  result  of  the  evidence 
afforded  by  the  witnesses  of  the  &ct ;  and  they  became  accord- 
ingly judges  of  the  fact,  the  law  being  declared  by  the  presiding 
officer  acting  in  the  king's  name. 
^^^I*'**^  In  all  these  points  we  see  distinctly  the  growth  of  a  principle 

of  representation,  especially  applied  to  the  work  of  the  county 
courts  or  growing  up  in  them.  The  ^judicium  parium'  however, 
which  is  mentioned  in  Magna  Carta,  has  a  wider  application 
than  this.  It  covers  all  cases  of  amercement  in  the  county,  the 
hundred,  and  the  manorial  courts,  and  exhibits  a  principle  which, 
rooted  in  primitive  antiquity,  is  capable  of  infinite  development 
and  beneficial  application ;  and  this  we  have  seen  exemplified  in 
the  assessment  processes  described  above, 
ponnexionof  It  remains  then  briefly  to  point  out  the  direct  connexion 
representa-  between  the  jury  system  and  county  representation.  In  the 
earliest  existing  records  of  recognitions,  the  way  in  which  the 
jurors  are  to  be  selected  is  not  clearly  laid  down*.  The  re- 
cognitions of  the  Norman  reigns  are  regarded  as  acts  of  the 
county  court,  and  the  possibility  of  election  by  the  suitors  is 
not  excluded :  it  is  however  more  probable  that  the  recognitors 
were  selected  by  the  sheriff,  possibly  by  rotation  from  a  general 
list,  possibly  according  to  their  nearness  to  the  spot  or  acquaint- 
ance with  the  business  in  hand.  On  the  institution  of  the 
assizes  of  Novel  disseisin,  Mort  d'ancester,  and  Darrein  pre- 
sentment, the  sheriff  summoned  the  requisite  number  of  jurors 
at  his  discretion,  and  the  plea  was  held  at  a  place  named  in 
the  writ  of  summons,  in  such  a  way  as  to  imply  that  it  was  to  be 
heard  not  in  the  regular  county  court,  but  in  a  special  session'. 

*  In  the  early  instances  given  by  Palgrave,  pp.  dxzviii  sq.,  we  have 
(i)  *qaibuB  (sc.  scyris)  conffregatis,  eligantur  plures  de  illis  Anglis  qui 
sdant  quomodo  terrae  jaoebant,'  &c. ;  (2)  '  Praecipio  qood  praecipiM 
Hamonem  filium  Yitalis  et  probis  viomis  de  Santwic,  quat  Bamo  nomindbU, 
nt  dicant  veritatem.*    See  above,  p.  395. 

'  Glanvill,  ziii.  3 :  *  Ab  initio  eligendi  sunt  duodedm  liberi  et  legales 
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The  Great  Assize  was  differently  constituted :  there  the  sheriff  The  B«o^. 
nominated  four  electors  to  choose  the  twelve  recognitors,  and  intheootmty 
the  trial  took  place  before  the  justices  itinerant  in  the  county, 
or  before  the  court  at  Westminster^.     The  articles  of  1 194  place 
the  election  of  the  recognitors,' with  all  the  other  business  of  the 
eyre,  in  the  hands  of  the  grand  jury^  ;  those  of  1 198  direct  that 
it  shall  take  place  before  the  justices  in  the  full  county  court ' ; 
Magna  Carta  completes  the  process,  enacting  that  the  assizes 
shall  be  taken  quarterly  in  the  county  court  before  two  justices 
sent  by  the  king,  and  four  knights  of  the  county,  chosen  by  the 
county*.     The   constitution   of  the  grand  jury  of  inquest  is  Method  of 
similarly  developed.      The  twelve  legal  knights  of  the  shire,  the  Gnnd^Juiy. 
twelve  lawful  men  of  the  hundred,  and  the  four  men  of  the 
township  mentioned  in  the  Assize  of  Clarendon,  may  have  ap- 
peared in  rotation.  Or  may  have  been  selected  by  the  sheriff  or  the 
hundredman  or  the  reeve:   but  in  1194  they  are  nominated, 
through  a  process  of  cooptation,  by  four  elected  knights^    These 
elected  knights  may  still  have  been  nominated  by  the  sheriff^  but 
it  is  more  probable  that  they  were  chosen  by  the  suitors,  first  Probably  a 
because  the  appointment  of  coroners,  which  is  directed  in  the  by  the 
same  document,  was  made  by  election  of  the  freeholders,  and 
intended  as  a  check  on  the  power  of  the  sheriff^;  and,  secondly, 
because  the  term  *  eligendi '  may  be  reasonably  interpreted  by 
the  clause   of  Magna  Carta  just  referred  to^.      The  mode  of 
nominating  the  grand  jury  was  modified  in  later  practice,  and 

homines  de  vicineto  secundum  formam  in  brevi  expressam.*  The  writ 
merely  orders  the  sheriff  to  summon  and  '  imbreviate  *  twelve  recognitors. 
Even  here  however  there  was  room  for  a  real  election. 

*  Glanvill,  ii.  10-13. 

*  Art.  a  :  '  Item  de  omnibus  reoognitionibus/  &c.    Above,  p.  61 7. 

'  'Et  oapientur  coram  eis  electiones  magnae  assisae  per  mandatom 
domini  regis  vel  ejus  capitalis  justitiae.'    Hoveden,  iv.  61. 

*  Art.  18. 

'  'In  primis  eligendi  sunt  quatuor  milites  de  toto  comitatu,  qui  per 
sacramentum  suum  eligant  duos  legates  milites  de  quolibet  hundredo  vel 
wapentacco,  et  illi  duo  eligant  super  sacramentum  suum  x.  milites  de 
singulis  hundredis  vel  wapentaoois ;  vel  si  milites  defuerint,  legales  et 
Hberos  homines,  ita  quod  ilH  xii.  in  simul  respondeant  de  omnibus  capitulis 
de  toto  hundredo  vel  wapentacco.*    Hoveden,  iii.  a6a. 

'  Ibid.  p.  a63.     Art.  ao. 

*  *Cnm  quatuor  militibus  cujnslibet  comitatus  electis  per  comitatom.' 
Art.  18. 
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the  element  of  popular  election  was  altogether  eliminated;  in 
the  period  before  us,  however,  it  fumbbes  an  important  illus- 
tration of  the  usage  of  election  which  was  so  soon  to  be  applied 
to  parliamentary  representation.  In  both  the  systems  of  judicial 
jury  we  have  thus  the  same  result,  a  body  of  four  knights  repre- 
senting the  county  court  for  this  special  purpose,  in  one  case 
certainly,  and  in  the  other  probably,  chosen  by  the  county  court 
itself.  In  the  fiscal  business  we  have  another  analogy;  the 
carucage  of  11 98  is  assessed  before  a  knight  and  a  clerk  of  the 
Exchequer  acting  on  behalf  of  the  GroMm,  and  the  sheriff  and 
lawful  knights  '  electi  ad  hoc '  acting  on  behalf  of  the  shire  :  it 
was  collected  by  two  knights  of  the  hundred,  who  paid  it  to  the 
sheriff,  and  he  accounted  for  it  at  the  Exchequer^.  We  are  thus 
prepared  for  the  great  executory  measure  of  1215,  under  which 
the  articles  of  the  charter  were  to  be  carried  out  by  an  inquest 
of  twelve  sworn  knights  in  each  county,  chosen  in  the  county 
court  and  of  the  county  itself' :  and  we  understand  the  summons 
to  the  council  at  Oxford  of  1213,  in  which  the  sheriff  of  each 
county  is  ordered  to  send  four  discreet  men  of  his  county  to 
speak  with  the  king  on  the  business  of  the  realm  '.  In  the  four 
discreet  men  of  the  shire  we  detect  the  old  representative  idea 
of  the  four  good  men  of  the  township,  who  appeared  in  the 
shire-moot :  now  they  are  summoned  to  a  national  assembly 
which  is  itself  a  concentration  of  the  county  courts.  It  is  not 
however  yet  certain  whether  the  four  discreet  men,  the  pre- 
decessors of  the  two  discreet  knights  of  later  times,  were  on  this 
occasion  elected  by  the  shire.  On  the  analogy  of  the  other 
elections  it  might  be  presumed  that  they  were ;  but  the  fact 
that  only  a  week's  notice  was  given  to  the  sheriffs  seems  to  pre- 
clude the  possibility  of  a  general  election.  Nor  is  it  necessary 
to  antedate  the  growth  of  an  institution,  when  the  later  steps 


'  Hoveden,  iv.  46  sq. ;  Select  ChArten,  p.  249 ;  above,  p.  510. 

'  Art.  48 :  *  Statim  inquirantur  per  duodecim  milites  juratos  de  eodem 
comitatu,  qui  debent  eligi  per  proboe  homines  ejusdem  comitatua.'  8ee 
abra  Patent  Bolls,  i.  180;  Select  Charters,  p.  298. 

'  Report  on  the  Dignity  of  a  Peer,  App.  i.  p.  a  :  *  Et  qnatuor  diacreioe 
honunes  de  comitatu  tuo  illuo  venire  facias  ad  noe  ad  eundem  terminmn  ad 
loquendum  nobiscum  de  negotiis  regni  noetri.' 
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of  its  deyelopment  are  distinctly  traceable.     Whether  or  no  the  Thede-^ 

.  .  •  1    i>     xnents  of  a 

fourteenth  article  of  the  Great  Charter  intended  to  provide  for  repreMnta* 
a  representation  of  the  minor  tenants-in-chief  by  a  body  of  at  work 
knights  elected  in  the  county  court,  we  see  now  the  three  prin-  Great 
ciples  involved  in  such  representation  already  in  full  working, 
although  not  as  yet  distinctly  combined  for  this  purpose.  We 
have  a  system  of  representation,  we  have  the  practice  of  election, 
and  we  have  a  concentration  of  the  shires  in  the  great  council. 
The  stmggle  of  eighty  years  which  followed  the  act  of  Bunny- 
mede  not  only  had  to  vindicate  the  substantial  liberties  involved 
in  that  act,  but  to  sharpen  and  perfect  and  bring  into  effective 
and  combined  working  every  weapon  which,  forged  at  different 
times  and  for  different  purposes,  could  be  made  useful  for  the 
maintenance  of  self-government.  The  humble  processes  by  The  inrooess 
which  men  had  made  their  by-laws  in  the  manorial  courts  and 
amerced  the  offenders ;  by  which  they  had  assessed  the  estates 
or  presented  the  report  of  their  neighbours ;  by  which  they  had 
learned  to  work  with  the  judges  of  the  king's  court  for  the 
determination  of  questions  of  custom,  right,  justice,  and  equity, 
were  the  training  for  the  higher  functions,  in  which  they  were 
to  work  out  the  right  of  taxation^  legislation,  and  political 
determination  on  national  action. 

165.  The  history  of  the  towns  presents  some  points  of  marked  Growth  of 
contrast  with  that  of  the  shires ;  and  these  shed  light  on  the  later 
separation  of  interest  between  the  two  classes  of  communities. 
The  whole  period  was  one  of  great  development  in  this  respect ; 
Henry  II  and  the  ministers  of  his  sons  encouraged  the  growth 
of  the  mercantile  spirit,  and  reaped  the  benefit  of  it  in  a  very 
great  increase  of  revenue.      The  privileges  of  self-government  J^JJ™j{;x 
and   self-assessment,   exemption  from  the   interference  of  the  by  fines, 
sheriffs  and  their  arbitrary  exactions,  the  confirmation  of  guilds, 
the  securing  of  corporate  property,  the  free  election  of  magis- 
trates, and  the  maintenance  of  ancient  customs,  in  many  cases 
to  the  exclusion  of  the  general  reforms,  are  all  of  them  matters 
of  grant  liberally  bestowed  or  sold  without  reservation.      The  ^JJ*"*  ^ 
charters  of  Bichard  and  John  are  very  numerous;  those  of 
Henry  II  are  fewer  in  number,  and  do  not  furnish  us  with  a 
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Privily  of  clue  to  any  progressive  policy  on  the  king's  part,  such  as  might 

tBinedby     have  heen  inferred  from  his  general  practice  in  other  matters. 

line  and  .  . 

charter.        In  those  few  to  which  an  approximate  date  can  he  assigned,  the 

privileges  granted  are  not  much  greater  than  was  the  case  in 
the  reign  of  Henry  I :  hut  the  Pipe  Bolls  contain  great  numhers 
of  instances  in  which  the  purchase  of  additional  favours  is 
recorded.  In  some  of  these,  perhaps,  the  &vour  is  ohtained 
merely  for  the  single  occasion,  and  in  such  cases  no  charter  need 
have  heen  drawn  up.  In  others,  where  a  permanent  privil^^e 
was  hought,  the  charter  in  which  it  was  contained  must  have 
heen  lost  or  destroyed,  when  its  importance  had  heen  diminished 
hy  a  new  grant  of  still  greater  favours.  The  charters  of  Bichard 
helong  chiefly  to  his  early  years,  especially  to  the  first  year, 
when  he  was  anxiously  raising  money  for  the  Crusade.  Those 
Charters  of  of  John,  however,  extend  throughout  the  reign,  and  being 
enrolled  among  the  royal  records^,  have  survived  in  great 
measure  the  dangers  in  which  the  earlier  grants  perished.  They 
exhibit  the  town  constitution  in  almost  every  stage  of  develop- 
ment, and  in  every  part  of  the  kingdom.  Helston  and  Hartle- 
pool are  alike  striving  for  municipal  organisation^ :  one  town 
is  rich  enough  to  purchase  a  constitution  like  that  of  Oxford  or 
Winchester,  another  is  too  poor  or  too  humble  to  ask  for  more 
than  the  merchant  guild,  or  the  Jmna  bwgi,  or  the  condition  of 
a  free  borough'.  Amongst  the  more  privil^ed  communities 
great  varieties  of  custom  prevail,  and  provincial  laws  of  con- 
siderable antiquity  probably  underlie  the  customs  of  the  larger 
towns.  London,  Winchester,  Oxford,  Norwich,  and  others, 
appear  as  typical  constitutions  on  the  model  of  which  privileges 
are   granted  to  the   more  humble  aspirants^;   and  to   their 

^  .Botuli  Chartanun,  edited  by  Sir  T.  DjxSum  Hardy  in  1837. 

*  Rot.  Chart,  pp.  86,  93 ;  Select  Charters,  pp.  305.  306. 

'  The  Hartlepool  charter  confirms  to  the  homines  of  Hartlepool  that  tbey 
be  free  burghers ;  that  of  Helston  begins  with  a  grant  that  it  be  a  free 
borough,  and  have  a  merchant  guild:  a  second  charter  to  Helston  con- 
tains ihe  settlement  of  the  ferm.  The  charter  of  Kingston  lets  the  ferm  to 
the  homines;  Rot.  Chart,  p.  52. 

*  Hartlepool  is  to  have  the  same  rights  as  Newcastle;  Beverley  as 
York ;  Norwich,  Lincoln,  and  Northampton  as  London ;  Winchester  is  the 
model  town  for  Wallingford,  Andover,  Salisbury,  Boheeter;  Ozfovd  for 
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practice  the  newly-enfranchised  horonghs  are  referred,  in  case  of  ^E^^  ^' 
a  dispute  as  to  the  interpretation  of  the  charter.  Thus,  beside  *p^^ 
the  common  instinct  which  would  lead  the  mercantile  com- 
munities to  act  together  in  cases  in  which  there  was  no  ground 
for  rivalry,  and  beside  the  common  privilege  which  exempted 
them  from  the  jurisdictions  to  which  their  conntiy  neighbours 
were  amenable,  they  possessed  in  common  a  quantity  of  peculiar 
customs,  which  kept  the  Imrgenses  of  the  kingdom  as  a  class  by 
themselves,  although  they  never,  as  was  the  case  in  Scotland 
and  in  Qermany,  adopted  a  confederate  bond  of  union  or 
organised  themselves  in  leagues. 

The  boroughs   under   Henry  I  had  probably,  when  they  The 

obtained  any  privilege  at  alL  obtained  the  confirmation  of  the  obtain  the 

right  of  pay- 
merchant  guild,  and  by  the  agreement  for  the  Jirma  bwrgi  had  ing  their 

limited  the  exactions  of  the  sheriff,  so  far  as  regarded  the  ferm,  and  exoiud- 
although  the  taxes  properly  so  called,  especially  the  tallage,  were  meddfi^of* 
still  collected  by  him.  They  had  also  in  some  cases  obtained  a 
right  to  have  aU  causes  in  which  they  were  engaged  tried  with- 
in their  own  boundaries.  If  then  the  sheriff  still  retained 
judicial  authority  over  them  he  must  come  and  hold  his  court 
among  them.  But  such  a  practice,  whilst  in  one  respect  it 
saved  them  from  the  risks  of  the  county  court,  in  another 
exposed  them  to  the  exactions  of  the  sheril^  who  might  come 
and  hold  '  scotale '  at  his  convenience,  and  so  wring  money  from 
his  entertainers.  It  was  therefore  a  great  point  to  exclude  the 
sheriff  altogether ;  and  in  order  to  do  this,  an  independent 
magistracy  must  be  founded,  the  right  of  election  obtained,  and 
a  power  to  treat  directly  with  the  royal  officers  on  the  questions 
of  taxation.  These  then  are  the  points  most  commonly  secured 
by  fine  or  charter. 

The  right  of  excluding  the  sheriff  and  having  their  own  pleas 
decided  on  their  own  ground  ^  involved  their  exemption  fr^m 

YMmouth  and  Lynn;  Winchester  or  Oxford  for  Portsmouth  and  Marl- 
boroogh;  Windiester  or  London  for  Wilton;  Lannceeton  for  Helston; 
York  for  Scarborough;  Bristol  for  Dublin;  Northampton  for  Grimsby; 
Hastings  for  Romney. 

^  E.g.  in  the  thirty-first  year  of  Henry  II  the  men  of  Cambridge  pay 
300  marks  of  silver  and  a  mark  of  gold  to  have  their  town  at  ferm  and 
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Ttaiqy  we      the  ordinary  sessions  of  the  county  court ;  and,  as  their  customB 
fromSfi       were  confirmed  by  the  same  act  that  served  to  exen^>t  them, 
and  him-      they  lost  the  benefit,  or  escaped  the  burden,  of  innovation.     The 
exemption  of  the  citizens  of  London,  Winchester,  and  other 
towns  from  the  duellum*,  after  it  had  been  introduced  into  the 
shire-moot,  no  doubt  arose  in  some  degree  from  this :  when  the 
Assize  of  Clarendon,  by  introducing  the  inquest  by  presentment 
into  the   county  court,  abolished  there  the  practice  of  com- 
purgation, sending  the  accused  persons  directly  to  the  ordeal, 
the  burghers  lost  the  benefit  of  the  change,  and  long  retained 
compurgation  as  the  customary  mode  of  defence  guarantee  to 
Th^  we      them  by  their  charters  ^     From  the  visitations  of  the  itinerant 
in  the  oonrti  justices  however  they  were  not  exempted ;  but  in  their  courts 
itinerant      they  obtained  special  privileges.     The  burghers  of  Dunwich  and 
other  towns  were  represented  by  twelve  lawful  men  just  as  if 
they  were  independent  hundreds^  and  they  were  amerced  by 
a  mixed  jury,  six  men  of  their  own  body  and  six  strangers'. 
They  obtain      These  privileges  involved  almost  of  necessity  a  remodelling  of 
Meeting       the  local  magistracy :  the  right  of  electing  their  own  reeve  or 
trateJ""*^   praepositus  was  not  the  least  important  of  the  royal  gifts.     His 
does  not  appear  in  the  charters  of  Henry  II ;  it  is  found  oocar 
sionally  in  those  of  Bichard  \  and  very  commonly  in  thoee  of 
John.    It  does  not  however  seem  certain  that  this  difierenoe 
implies  an  advance  towards  freedom  in  the  matter ;  and  it  is  not 
improbable  that  whilst    the    boroughs   continued  under    the 
management  of  the  sheriff*,  an  office  of  so  little  practical  import- 

*  ne  viceoomes  se  inde  intromittat ; '  here  inde  may  refer  only  to  the  ferm. 
John's  charter  (Bot.  Chart,  p.  83)  grants  to  them  'quod  nullus  eonun 
placitet  extra  muros  burgi  de  Caotebruge  de  uUo  pladto  praetor  placita  de 
tennris  exterioribua,  ezceptLs  monetariis  et  ministris  nostris.'  The  charter 
to  Dunwich  grants  that  the  buighers  '  nullam  sectara  fiusiant  oomitatUB  vel 
hundredorum  nisi  coram  justitiis  nostris.'    lb.  p.  51. 

*  '  Quod  nullus  eorum  fadat^  duellum,  et  quod  de  plaoitis  ad  ooronam 
pertinentibuB  se  possint  disrationare  secundum  oonsuetudinem  oirinm 
civitads  Londoniarum.*    Glmrter  of  Northampton,  Bot.  Chart,  p.  45. 

*  See  Palgrave,  English  Commonwealth,  pp.  317,  959. 

*  *Et  cum  summoniti  fuerint  esse  coram  justitiis,  mittant  pro  se  xii 
legales  homines  de  buigo  suo  qui  sint  pro  eis  onmibus ;  et  si  forte  amerciari 
debuerint,  per  sex  prolxMS  homines  de  ourgo  suo  et  per  sex  probes  homines 
extra  bui^gum  amerdentur.'    Bot.  Chart,  p.  5 1  ■    See  above,  p.  607. 

*  'Et  cives«Linoolniae  faciant  praepositum  quem  volaennt  de  ae  per 
annum,  qui  ut  idoneus  nobis  et  eis.'    Foedera,  i.  53. 
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anoe  as  that  of  the  reeve  may  have  heen  filled  up  by  election.  Biecjkmof 
When  however  the  reeve  and  the  probi  homines  became  the^owor 
governing  body,  it  may  well  be  supposed  that  the  appointment 
would  be  a  matter  of  serious  question.  The  citizens  of  Lincoln 
are  empowered  by  Richard  to  make  their  own  reeve,  who  is 
however  to  be  a  person  qualified  to  serve  both  them  and  the 
^^g>  by  John  they  are  directed  to  choose  two,  who  will  be  re- 
ceived as  their  representatives  at  the  Exchequer.  The  burghers 
of  Nottingham,  according  to  John's  charter,  may  appoint  their 
reeve  annually,  but  the  king  reserves  the  power  of  removing  an 
unfit  person:  those  of  Shrewsbury  choose  two,  of  whom  the 
sherifiP  presents  one  at  the  Exchequer  :  those  of  Northampton, 
by  the  common  counsel  of  the  town,  are  to  choose  two  fit  persons 
and  present  them  to  the  sheriff,  who  will  present  one  of  them 
at  the  Exchequer  to  pay  their  own  ferm  \  Both  Lincoln  and  Blection  of 
Northampton  are  to  choose  four  coroners,  to  keep  the  pleas  of  the  ooionen. 
Crown  and  be  a  check  on  the  reeves.  Under  these  magistrates 
the  old  local  courts  retained  their  organisation,  or  modified  it 
only  by  the  mixture  of  the  guild  customs,  which  were  also  of 
great  antiquity  *.  The  new  borough  courts  were  the  old  courts ' 
of  the  township,  the  hundred,  and  the  shire  under  new  names  \ 

The  financial  arrangements  of  the  towns  have  been  already  Neffotutions 
mentioned  under  the  head  of  taxation.    From  the  Pipe  Rolls  ^L^^h 
and  the  Dialogus  de  Scaccario  we  learn  that  they  made  their  ^^^"^^ 
separate  terms  with  the  justices  of  the  Exchequer.     Besides  the 
common  payment  however,   the  richer    burghers  were  often 

'  The  Charters  will  be  found  in  the  Rot.  Chartarum ;  that  of  Shrews- 
bury, p.  46 ;  Northampton,  p.  45 ;  Nottingham,  p.  39 ;  Lincoln,  p.  56 ; 
Gloucester,  p.  57  ;  Ipsvdch,  p.  65. 

*  See  above,  pp.  41a  sq.  llie  passages  in  charters  whidi  refer  to  the  men 
of  the  merchant  guild  as  distinct  from  the  body  of  burghers,  as  at  Win- 
chester and  Gloucester,  probably  indicate  that  in  those  towns  the  private 
jurisdictions  of  the  bishop  or  other  lord  remained  apart  from  the  general 
borough  organisation,  or  were  not  consolidated  with  the  guild. 

'  John  grants  to  the  burghers  of  Leicester  that  all  sfUes  of  land  of  the 
town  that  take  place  in  the  portnummoie  shall  be  valid ;  Bot.  Chart,  p.  3a. 
The  oourts-leet  of  the  Lancashire  boroughs  are  often  called  lagh-^HOoti  : 
and  there  are  many  other  forms.    See  above,  p.  435. 

*  I  have  not  thought  it  neoeosanr  to  recapitulate  what  was  said  above, 
pp.  416,  417,  about  the  clause  of  enfranchisement :  which  became  probaUy 
a  part  of  the  common  law  before  the  reign  of  John. 
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^gl^  prevaOed  on,  by  force  or  persuasion,  to  promise  additional  sums 
^»ctcnt^  to  relieve  the  king's  necessities  ^ :  as  demesne  of  the  Crown,  for 
such  most  of  them  continued  to  be  even  by  the  terms  of  their 
enfranchisement,  they  were  subject  to  tallage  which,  although  it 
might  be  occasionally  mentioned  in  the  national  council,  was 
The  tootele^  levied  by  the  feudal  right  of  the  king  as  lord.  Next  to  this  the 
'  scotale '  seems  to  have  been  the  most  burdensome  local  custom. 
The  nature  of  this  exaction  b  very  obscure.  It  was  however 
levied  by  the  sheriff  for  his  oivn  emolument,  probably  as  a 
reward  for  his  services  in  maintaining  the  peace ;  and  was 
raised  by  a  process  similar  to  that  by  which  the  guilds  raised 
their  common  funds.  Whether  the  sheriff  could  compel  the 
burghers  to  make  offerings  of  malt  from  which  a  *  scotale '  was 
brewed,  the  proceeds  of  which  went  into  his  purse ;  or  the  name 
simply  means  a  gathering  of  the  burghers  at  which  they  were 
compelled  to  promise  contributions  to  the  same  end,  or  at  whidi 
heavy  fines  for  non-attendance  were  inflicted,  it  is  difficult  to 
say  \  Whatever  it  was,  however,  it  was  a  burden  from  which 
the  towns  were  anxious  to  be  relieved,  and  the  relief  was  eitho- 
a  step  towards,  or  a  result  o^  the  exemption  from  the  authority 
of  the  shm£b'.     Free  election  of  magistrates,  independent  ex- 

'  like  the  benevolences  or  the  oompnlfloiy  loans  of  later  times :  e.g. 
in  the  ipth  of  Henry  II,  after  the  dtisens  of  London  had  paid  £666  I3«.  43. 
de  novo  dono^  Beiner  son  of  Berengar  pays  loo  marlcs  de  prcmissione  9ma. 
These  promises  are  however  more  frequent  in  the  cases  of  eodesiaRtical 
persons,  in  which  it  might  be  more  important  to  recognise  the  volantary 
character  of  the  payment.    See  Madoz,  Hist.  Ezch.  pp.  404,  405. 

'  '  Sootales  were  abuses  put  upon  the  king*s  people  by  his  officers,  who 
invited  them  to  drink  ale,  and  then  made  a  collection  to  the  intent  that 
they  should  not  vex  or  inform  against  them  for  the  crimes  they  had  com- 
mitted or  should  commit.'  Brady,  Boroughs,  App.  p.  13.  The  derivation 
of  the  word  is  questionable :  Spelman  thought  that  it  might  be  derived 
from  Scot  and  iaUkt,  in  the  sense  of  a  payment:  it  is  possible  that  the 
latter  syllable  ma,j  be  connected  with  haU  (as  in  Gildhalla)  ;  but  the  con- 
nexion with  the  <mnking  customs  is  quite  dear,  so  that  the  probability  is 
in  favour  of  the  more  obvious  derivation  from  scot  (payment)  and  ale. 
Hie  Constitutions  of  1236  forbid  icolalUie  along  with  aliae  poiaiionei, 
Wilkins,  i.  636.  The  later  ehurek-iUe  was  a  custom  of  collecting  contributions 
of  malt  from  the  parishioners,  with  which  a  quantity  of  ale  was  brewed, 
and  sold  for  the  payment  of  church  expenses.  The  custom  of  fining  ab* 
sentees  and  drinking  the  fines  may  also  be  connected  with  it. 

*  E.  g.  see  Bichard*s  charter  to  Winchester,  Select  CSiarteta,  p.  358. 
Other  <^cers  however  could  make  scotale  besides  the  sherifl^  and  toe  pro- 
hibition is  generally  extended  to  the  ree^e  and  other  royal  officers.    Sad 
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erdse  of  jurisdiction  in  their  own  courts  and  by  their  own  Summaiy 

,  oftown 

customs,  and  the  direct  negotiation  of  their  taxation  with  the  privilegQi. 

officers  of  the  Exchequer,  were  no  unimportant  steps  in  the 

attainment  of  municipal  independence.     Nor  was  any  such  step 

retraced;    every  new  charter  confirmed,   and   many  of  them 

rehearsed  in  detail,  the  customs  allowed  by  the  earlier  grants 

which  they  superseded. 

The  city  of  London  still  furnishes  the  type  of  the  most S^^igosiii 
advanced  priyil^;e,  and  the  greatest  amount  of  illustrative  t^Mi  of 
detail.  Tet  even  the  history  of  London  is  obscure.  We  can 
trace  changes  in  Uie  constitution  of  the  sheriffdom,  we  have  the 
date  of  the  foundation  of  the  eommuna  and  the  mayoralty ;  we 
come  upon  occasional  marks  of  royal  jealousy,  and  exaggerations 
of  civic  independence ;  we  can  see  two  parties  at  work,  the  one 
moved  by  the  court,  the  other  by  the  municipal  instinct ;  we 
can  discern  the  points  at  issue  between  the  rich  and  the  poor. 
Still  these  features  scarcely  blend  into  a  distinct  picture,  or 
furnish  a  consecutive  story. 

London  was  represented  at  the  Exchequer,  during  the  first  The  sheriffi 
fifteen  years  of  Henry  11,  by  two  sheri£i,  instead  of  the  four 
who  appeared  in  1130,  and  who  reappear  in  the  sixteenth  year. 
Li  1 174  the  smaller  number  recurs:  from  1182  to  1189  only 
one  sheriff  acts^.  At  the  coronation  of  Bichard  I  the  two 
sheriff  are  Richard  Fitz-B,einer  and  Henry  of  Gomhell,  the 
latter  of  whom  was  Master  of  the  Mint  and  sheriff  of  Kent^; 
the  former  was  the  head  of  a  great  civic  family;  his  father  Reiner 
had  been  sheriff  from  1155  to  11 70,  and  Berengar  his  grand- 
father may  not  improbably  have  served  before  him.  Li  the 
struggle  between  John  and  Longchamp  in  1191  these  two 

to  say,  even  the  archbiBhop  of  Caoterbory  ocoasionaUy  did  it,  m  is  shown 
by  the  following  passage  from  Somner  on  Gavelkind,  which  further  illos- 
trates  the  nature  of  the  burden :  *  Ttem  si  dominus  archiepisoopus  fecerit 
scotallam  infra  boscum,  quilibet  terram  tenens  dabit  ibi  pro  se  et  uxore  sua 
53  ob.  et  vidua  vel  kotarius  i  ob. ;'  'memorandum  quod  predioti  tenentes 
debent  de  consuetudine  inter  eos  &oere  scotalium  de  lo  den.  et  ob.  ita 
quod  de  singfulis  6  denariis  detur  nnus  denarius  et  obolus  ad  potaadum 
bedello  domini  arohiepisoopi  supra  dictum  feodum.' 

>  See  the  thirty-first  Report  of  the  Deputy  Keeper  of  the  Beoords,  pp. 
307,  308;  Madoz,  Firma  Burgi,  pp.  164,  165. 

'  Madox.  Hist.  £xch.  p.  631 ;  Hoveden,  iiL  pref.  pp.  Izxvii,  Ixxviii. 
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magnates  are  found  on  different  sides :  Eicbard  Fitz-Eeiner  is 
the  host  and  supporter  of  John,  Henry,  as  his  duty  to  the  court 
compelled  him,  takes  the  part  of  the  chancellor.  When  accord- 
ingly in  the  midst  of  the  struggle  John  took  the  oath  to  the 
communa  of  London  and  was  followed  by  the  whole  body  of 
barons  who  adhered  to  him,  it  is  probable  that  he  acted  at  the 
sug^^tion  of  Bichard  Fitz-Reiner,  and  gave  completeness  to  a 
municipal  constitution  which  had  long  been  struggling  for  recog- 
nition^. Immediately  after  this  confirmation  of  the  communa 
we  find  Henry  the  son  of  Alwyn  mayor  of  London':  the  sheriff 
cease  to  be  the  ruling  officers,  and  become  merely  the  financial 
representatives  of  the  citizens,  who  are  themselves  properly  the 
'  L-rmers'  or  sheriff  of  London  and  Middlesex'.  It  is  a  saying 
among  the  citizens,  that '  come  what  may,  the  Londoners  should 
have  no  king  but  their  mayor.*  Henry  Fitz- Alwyn  is  mayor  for 
life :  two  years  after  hb  death,  when  John,  a  month  before  the 
Great  Charter  was  extorted  from  him,  was  buying  help  "on 
every  side,  he  granted  to  the  '  barones'  of  the  city  of  London 
the  right  of  annually  electing  the  mayor  ^.  The  privil^e  was 
ineffectual  so  far  as  it  was  intended  to  win  the  support  of  the 
Londoners,  for  a  fortnight  after  it  was  granted  they  received  the 
barons  with  open  arms  *.  The  duty  of  sustaining  their  privileges 
fell  accordingly  on  the  barons :  their  customs  were  guaranteed 
by  the  thirteenth  article  of  the  Charter,  and  a  clause  was  added 
preserving  like  rights  to  all  the  cities,  boroughs,  towns,  and 
seaports  of  the  realm.  Lastly,  as  one  of  the  twenty-five  barons 
chosen  to  execute  the  Charter,  appears  the  Mayor  of  London. 

The  establishment  of  the  corporate  character  of  the  city  under 
a  mayor  marks  the  victory  of  the  communal  principle  over  the 
more  ancient  shire  organisation  which  seems  to  have  displaced 
early  in  the  century  the  complicated  system  of  guild  and 
franchise.     It  also  marks  the  triumph  of  the  mercantile  over 

>  Gir.  Camb.  Ang,  Sac.  ii.  397.    Cf.  R.  Deviies,  p.  38 ;  R.  Diceto,  p.  664. 
'  Liber  de  Antiqnis  Legibas,  p.  i.    He  was  one  of  the  treasuren  of  the 
Bum  raised  for  the  king's  ransom  ;  Hoveden,  iii.  212. 

*  Madox,  Firma  Bai^,  p.  165. 

*  Rot.  Chart,  p.  207;  Select  Charters,  p.  306.    It  is  dated  May  9,  1215. 

*  On  the  24th  of  May.    M.  Paris. 
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the  aristocratic  elemeni     Henry  Fitz-Alwyn  maj  have  been  an  Mercantile 
hereditary  baron  of  London,  but  his  successors,  Serlo  le  Mercer,  the  city. 
Balph  Eswy  the  goldsmith,  and  others,  were  clearly  tradesmen  ^. 
It  would,  doubtless,  be  rmsafe  to  argue  that  mercantile  pursuits 
were  at  this  time  regarded  with  anything  like  contempt  in 
England.     The  feeling  is  one  of  the  results  of  the  growth  of 
fictitious  and  superficial   chivalry  in  the  fourteenth   century. 
The  men  of  London  had  made  their  pilgrimages  to  Palestine, 
and  fought  their  sea  fights  on  the  way,  in   con^pany  or  in 
emulation  with  the  noblest  of  the  Norman  lords.     The  story  of  Ezpeditionfl 
Oilbert  Becket  may  be  fabulous,  but  Andrew  of  London  and  his  dtiz^. 
fellow-citizens  in  11 47  had  done  good  work  for  Christendom  at 
the  capture  of  Lisbon,   the   only  real  success  of  the  second 
Crusade';  and  in  11 90  William  Fitz-Osbert  and  Qeofirey  the 
goldsmith  of  London  were  among  the  chief  men  of  the  fleet 
which  saved  the  infant  kingdom  of  Portugal  from  Moorish  con- 
quest '.    The  struggle,  so  far  as  we  can  trace  it,  was  not  between 
nobility  and  trade,  but  between  the  territorial  franchise  and  the 
mercantile  guild.     Nor  was  the  victory  of  the  communa  to  any 
appreciable  degree  a  victory  of  the  Englishman  over  the  foreigner.  " 
The  population  of  London  was  less  English  probably  than  that  Foreign 
of  the  other  great  towns  such  as  Winchester  and  York.     Thetheoit^. 
names  of  the  leading  citizens  who  are  mentioned  throughout 
the  twelfth  century  are  with  few  exceptions,  such  as  Henry 
Fitz-Alwyn,  of  alien  derivation.     Richard  the  son  of  Reiner  the 
son  of  Berengar  was  very  probably  a  Lombard  by  descent :  the 
influential  family  of  Bucquinte,  Bucca-uncta,  which  took  the  lead 
on  many  occasions,  can  hardly  have  been  other  than  Italian^; 
Gilbert  Becket  was  a  Norman.     The  form  of  the  conmiuna  in 
which  the  corporate  life  asserted  its  independence  was  itself 

^  Liber  de  Antiquis  Legibua,  pp.  a,  3,  sq. 

'  Ezpugnatio  Lyxbonensis,  p.  cxliv.  Henry  of  Huntingdon  specially 
remarks  that  this  great  victory  was  won  not  by  the  nobles,  but  by  men  of 
middle  rank. 

*  HoTeden,  iii.  42 ;  Bened.  li.  116. 

*  Andrew  of  Ix>ndon,  the  leader  of  the  Londoners  at  Lisbon  in  1 147,  is 
not  improbably  the  Andrew  Bucquinte  whose  son  Richard  was  the  leader 
of  the  riotous  young  nobles  of  the  city  who  in  11 77  furnished  a  precedent 
for  the  Mohawks  of  the  eighteenth  century.  Benedict,  i.  155.  Of.  Pipe 
R(^  51  Henry  I,  pp.  145,  147. 
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foreign.  From  the  beginning  of  its  political  importance  London 
actB  constantly  as  the  purse,  sometimes  as  the  brain,  never  perhaps 

A  mercantile  in  its  whole  history  as  the  heart,  of  England.  The  victory  of  the 
conmimia  is  no  guarantee  of  freedom  or  &ir  treatment  to  the 
poorer  citizens ;  we  no  sooner  find  it  in  supreme  authority  than 
the  riot  of  William  Fitz-Osbert  occurs  to  prove  that  an  oligarchy 
of  the  purse  has  as  little  of  tender  mercy  as  an  oligarchy  of  the 
sword.  The  real  importance  of  London  in  this  region  of  history 
is  rather  that  it  affords  an  example  of  local  independence  and 
dose  organisation  which  serves  as  a  model  and  standard  for  other 
towns,  than  that  it  leads  the  way  to  the  attidnment  of  general 
liberties  or  peculiarly  English  objects.  Still  its  position  and  tiie 
action  of  its  citizens  give  it  no  small  political  power,  and  no 
insignificant  place  in  history. 

imDortenoe  166.  The  action  of  the  clergy  in  the  great  struggles  of  the 
'  period  has  been  already  noted,  in  its  proper  proportion  to  the 
general  detail.  They  by  their  vindication  of  their  own  liberties 
showed  the  nation  that  other  liberties  might  be  vindicated  as 
well,  and  that  there  are  bounds  to  the  power  and  violence  of 
princes.  They  had  fought  the  battle  of  the  people  in  fighting 
their  own.  From  them  too,  as  subjects  and  not  merely  as 
churchmen,  the  first  movements  towards  national  action  had 

TMrk^.  come.  They  had  bound  up  the  wounds  of  the  perishing  State 
at  the  accession  of  Henry  IE ;  th^  had  furnished  the  first  if 
not  the  only  champions  of  freedom  in  the  royal  councils,  where 
S.  Thomas,  S.  Hugh,  and  Archbishop  Geoffi^y  had  had  courage 
to  speak  where  the  barons  were  silent.  They  had,  on  the  other 
side,  not,  it  may  be  fiedrly  allowed,  without  neglecting  their 
spiritual  work,  laboured  hard  to  reduce  the  business  of  govern- 
ment to  something  like  the  order  which  the  great  ecclesiastical 
organisation   of  the  West  impressed  on  every  branch  of  its 

TheirienBe  administration.  What  the  Church  had  borrowed  from  the 
Empire  in  this  respect  it  repaid  with  tenfold  interest  to  the 
rising  State  system  of  Europe.  And  this  was  especially  the 
case  in  England.  We  have  seen  that  the  Anglo-Saxon  Church 
made  possible  and  opened  the  way  to  national  unity:  it  was 
the  common  Church  which  combined  Norman  and  Englishman 


of  unity. 
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in  one  serrice,  when  law  and  langoage,  land  tenure  and  political  ^^^' 
influence,  would  have  made  them  two  races  of  lords  and  slaves,  routing 
It  was  the  action  of  Lanfranc  and  Anselm  that  formed  the 
strongest  link  between  the  witenagemot  of  the  Confessor  and 
the  court  and  council  of  the  Conqueror  and  his  sons.  It  was 
the  hard  and  systematic  work  of  Ilc^er  of  Salisbury  that  gave 
order  to  the  Exchequer  and  the  Curia.  The  work  of  Becket  as 
Chancellor  is  thrown  into  the  shade  by  his  later  history,  but  he 
certainly  was  Henry's  right  hand  in  the  initial  reforms  of  the 
reign,  and  the  men  who  carried  out  those  reforms  in  a  direction 
contrary  to  the  policy  which  Becket  as  archbishop  adopted,  were 
men  who  trod  in  the  footsteps  of  his  earlier  life.  Hubert  Walter, 
the  administrator  of  Henry's  system,  who  imder  Richard  and 
John  had  completed  the  fabric  of  strong  government  by  means 
of  law,  and  Stephen  Langton,  who  deserves  more  than  any  other 
person  the  credit  of  undoing  the  mischiefs  that  arose  from  that 
system,  maintaining  the  law  by  making  the  national  will  the 
basis  of  the  strength  of  government,  were  both  representative 
men  of  the  English  Church.  No  doubt  there  were  evils  in  the  2^[^^jm. 
secular  employments  of  these  great  prelates :  but  if  for  a  time  payment, 
the  spiritual  work  of  the  Church  was  neglected,  and  unspiritual 
aims  fostered  within  her  pale,  the  State  gained  immensely  by  *^S^" 
being  administered  by  statesmen  whose  first  ideas  of  order  were  useAilness. 
based  on  conscience  and  law  rather  than  on  brute  force.  Nor 
was  the  spiritual  part  of  the  work  unprovided  for.  Three  arch- 
bishops of  Canterbury,  Anselm,  Balph,  and  William,  all  of  them 
belonging  to  the  religious  rather  than  the  secular  type,  had 
sanctioned  the  employment  of  Bishop  Hoger  as  justiciar ;  and 
without  the  consent  of  the  Pope,  it  is  said,  he  refused  to  bear 
the  title  ^.  Innocent  III,  when  he  insisted  that  Hubert  Walter 
should  resign  tlie  like  office,  showed  that  the  growing  sense  of 
the  age  forbade  what  so  great  a  saint  as  Anselm  had  connived 
at ;  but  that  growing  sense  had  been  educated  in  great  measure 
by  the  system  which  it  was  soon  to  discard. 

It  is  however  in  the  details  of  mechanical  work  that  these 
remarks  help  to  illustrate  the  subject  of  this  chapter.     The 
1  W.  Mahnesb.  G.  B.  v.  §  408 ;  B.  Dioeto,  c.  606. 
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Bearing,  of    syBtematic  order  of  the  growing  polity  was  not  a  little  indebted 

fluenoeon  to  the  fact  that  there  existed  in  the  Church  system  a  set  of 
models  of  work.  The  Church  had  its  ranks  and  degrees,  codes 
of  laws  and  rules  of  process,  its  councils  and  courts,  its  central 
and  provincial  jurisdictions,  its  peculiar  forms  of  trial  and  arbi- 
tration, its  system  of  writ  and  record.  In  a  crisis  in  whidi 
representation  and  election  were  growing  into  importance,  and 
in  which  all  forms  were  manipulated  by  clerical  administrators, 
the  newer  forms  must  needs  be  moulded  in  some  degree  on  the 

on  legisia-  older.  The  legislation  of  the  period,  the  assizes  and  constitu- 
tions, bear,  in  common  with  the  Karolingian  capitularies,  a  strong 
resemblance  to  ecclesiasidcal  canons,  a  form  which  was  universal 

local  organi.  and  vigorous  when  the  capitulary  was  forgotten.  The  local  and 
territorial  divisions  of  the  dioceses  made  indelible  the  civil 
boundaries  which  feudal  aggression  would  have  gladly  oblite- 
rated. The  archdeaconries,  deaneries,  and  parishes  preserved 
the  local  unities  in  which  they  had  themselves  originated,  and 
the  exempt  jurisdictions  of  the  convents  were  in  their  nature  an 
exact  parallel  with  the  firanchises  of  the  feudal  lords,  and  in  the 
case  of  great  ecclesiastical  establishments,  possessed  both  cha- 

legai  pno-  racters.  The  assemblies  of  the  clergy  kept  up  forms  that  were 
easily  transferred  to  the  local  moots :  the  bishop's  visitation  was 
a  parallel  to  that  of  the  sheriff;  the  metropolitical  visitation  to 
that  of  the  Curia  or  Exchequer ;  spiritual  excommunication  was 
parallel  with  civil  outlawry ;  clerical  procurations  with  royal 
purveyance  and  the  payments  to  the  sheriff  for  his  aid;  the 
share  of  the  clergy  in  determining  their  assessments  suggested 
the  like  action  on  the  part  of  the  lay  communities,  or  at  least 
familiarised  men  with  a  system  of  the  kind. 

on  rem-  In  no  particular  is  this  more  apparent  than  in  the  very  im- 

portant question  of  election  and  representation.  In  the  latter 
point  we  shall  be  able  to  trace,  as  we  proceed,  very  close  analogies : 
the  fact  that  the  early  representative  members  in  the  national 
council  were  frequently,  if  not  always,  invested  with  the  cha- 
racter of  procurators  or  proxies,  bearing  letters  of  credence  or 
ratification  that  empowered  them  to  act  on  behalf  of  their  con- 
stituents, suggests  at  once  that  the  custom  was  borrowed  from  the 
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ecclesiastical  practice  of  which  such  procnratorial  representation  ^edoiiuie 
was  a  familiar  part,  in  negotiation  with  the  Hoi j  See,  and  in  the  wntatioo  ' 
formation  of  Church  councils  at  home.  The  appearance  of  the 
proctors  of  the  cathedral  and  diocesan  clergy  in  the  central 
assemblies  of  Church  and  State  precedes  by  a  few  years  the 
regular  incorporation  of  the  knights  of  the  shire  in  parliament ; 
and  Conyocation  as  well  as  the  House  of  Commons  owes  its 
representative  character  to  the  great  period  of  definition,  the 
reign  of  Edward  I.  In  the  case  of  election  the  connection  is  per- 
haps less  close  :  but  there  can  be  little  doubt  that  the  struggles 
for  ecclesiastical  freedom  of  election  kept  in  use  forms  which 
made  the  extension  of  electiye  liberty  possible  in  other  quarters. 

The  Church  recognised  three  modes  of  election  :  the  'via  com-  Modeiof 

olerioAl 
promissi/  by  which  the  electors  deputed  to  a  small  committee  of  election. 

their  body — an  uneven  number,  three  or  five — ^the  function  of 

choosing  the  bishop  or  abbot ;  the  '  via  scrutinii,'  in  which  the 

several  votes  were  taken  in  order  and  the  choice  determined 

by  the  majority ;  and  the  '  via  inspirationis  Spiritus  Sancti,'  in 

which  at  one  moment,  and  in  one  breath,  the  whole  body  uttered 

the  name  of  the  same  person,  just  as  in  the  court  of  justice  the 

compurgators  took  their  oath.     The  last-mentioned  method  in  Analogy  of 

y  ,  ,  Uiy  elections. 

its  exact  form  was  of  course  inapplicable  to  the  cases  of  popular 

election ;  but  the  acclamations  of  the  crowd  of  suitors  at  the 
county  court  represents  a  similar  idea ;  the  show  of  hands  corre- 
sponds with  the  '  via  scrutinii ' ;  and  the  '  via  compromissi '  has 
its  parallel  doubtless  in  the  gradual  reservation  of  the  choice 
of  members,  both  in  town  and  shire,  to  a  small  deputed  body^, 
who  in  the  former  case  finally  engrossed  the  right  of  election. 

The  common  arrangement  of  the  early  medieval  courts,  by  System  of 
which  the  king's  chapel  was  made  the  depository  of  writs  and 
records,  and  his  clerks  or  chaplains  the  framers  and  writers  of 
such  documents,  illustrates  another  side  of  the  same  general 
truth.    The  ecclesiastical  system  of  writ^  summons,  and  record 

'  It  is  not  perhi^  too  much  to  say  that  the  electioii  of  the  sworn 
knights  to  nominate  the  recognitors  of  the  Oreat  Assize  was  a  distinct 
parallel  with  elections  made  '  via  compromissi.'  The  depoties  of  the  con- 
vent at  Canterbury  who  carried  fhU  powers  to  the  Caria  Begis  or  to  Rome 
were  oompromissarii,  proctors  in  &ot  of  that  church. 
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Records  and  was  probably,  in  England,  derived  from  the  extensive  docu- 
^*^"*  mentary  machinery  of  the  Church  of  Rome,  which  in  its  turn 
was  derived  from  the  similar  practice  of  the  later  Empire  ^.  The 
writs  of  the  Norman  Curia  may  not  improbably  have  been 
drawn  by  continuous  practice  from  the  formulae  of  the  impe- 
rial system  of  the  Franks,  great  stores  of  which  are  to  be  found 
in  the  collections  of  Marculf  and  other  jurists  *.  The  growth  of 
the  system  is  accordingly  complex,  the  written  forms  of  pro- 
cedure, both  lay  and  clerical,  being  developed  side  by  side,  or  in 
constant  entanglement  with  one  another,  as  might  well  be  the 
case  when  they  were  drawn  up  by  the  same  writer.  It  is  however 
interesting  to  observe  that  the  custom  of  registering  the  acts  of 
courts  and  retaining  copies  of  all  letters  issued  by  the  king, 
seems  to  have  been  introduced  either  late  in  the  reign  of 
J^wjl  Henry  II  or  under  Richard  and  John,  under  whom,  as  has  been 
aooenionof  already  mentioned,  the  great  series  of  national  records  b^in. 
William  Longchamp,  the  chancellor  and  justiciar  of  Richard, 
who  with  all  his  great  faults  must  have  also  had  a  great  capacity 
for  business,  and  who,  as  we  learn  from  the  Red  Book  of  the 
Exchequer ',  took  pains  to  make  himself  familiar  with  its  details, 
must  have  authorised,  perhaps  suggested,  the  enrolment  of  the 
acts  of  the  Curia :  it  was  carried  out  under  his  vice-chancellor 
BpiMoini  ^^^  successor  Bishop  Eustace.  The  enrolment  of  charters  and 
registers.  ^f  letters  patent  and  close  begins  in  the  chancellorship  of  Hubert 
Walter,  and  b  carried  out  by  Walter  de  Grey,  afterwards  arch- 
bishop of  York,  who  has  left  in  the  register  of  his  archiepi- 
scopal  acts  one  of  the  earliest  existing  records  of  the  kind.  The 
Lincoln  registers  begin  with  the  acts  of  Bishop  Hugh  of  Wells, 
who  had  been  a  deputy  of  the  chancellor  from  1200  to  1209^ 

^  On  the  registration  of  paml  letters  see  the  preface  to  JaS6*a  Regesta 
Pontificnm,  and  also  to  his  Monumenta  Gregoriana.  Gregory  VII,  in  a 
letter  to  Hubert  of  Terouanne,  mentions  his  own  register.  Ihe  practice 
existed  at  Rome  from  the  days  of  Gregory  I  or  earlier ;  the  most  ancient 
remains  however  are  those  of  the  registers  of  Gregory  I,  John  VlII,  and 
Gregory  VII.    The  series  from  Innocent  UI  to  Pius  Y  b  complete. 

*  Illustrations  of  this  will  be  found  in  Brunner,  as  quoted  above,  p.  391. 
'  Quoted  above,  p.  43i>  note  4. 

*  Of  course  there  may  have  been  episcopal  registers,  as  there  may  have 
been  royal  records,  earlier,  but  there  is  no  evidence  that  such  existed.  The 
York  and  Lincoln  registers  are  the  most  ancient;  tiioae  of  Caaterboiy 
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If  the  episcopal  registers  were  drawn  up  in  imitation  of  the  Fkpai 
royal  rolls,  the  latter  owed  both  idea  and  form  to  the  papal 
registry,  the  influence  of  which  was  under  InQocent  III  supreme 
in  Europe,  and  which  could  trace  its  method  through  the 
'r^esta'  of  Gregory  YII  and  the  earlier  popes,  to  the  practice 
of  the  ancient  republic.  In  such  matters  it  would  not  be  fair 
to  say  that  Church  and  State  borrowed  from  each  other ;  each 
had  a  vitality  and  a  development  of  its  own,  but  each  gained 
strength,  versatility,  and  deflniteness  from  their  close  union; 
and  that  dose  union  was  made  closer  stUl  whilst  the  business 
of  the  two  was  conducted  by  the  same  administrators. 

167.  We  have  now,  however  imperfectly,  traced  the  process  Smnnuuryof 
of  events  by  which  the  English  nation  had  reached  that  point  of  natknua 
conscious  unity  and  identity  which  made  it  necessary  for  it  to  (n-ganisa- 
act  as  a  self-governing  and  political  body,  a  self-reliant  and 
self-sustained  nation, — ^a  power  in  Europe^  basing  its  claims  for 
respect  not  on  the  accidental  position  or  foreign  acquisitions  of 
its  kings,  but  on  its  own  internal  strength  and  cohesion,  its 
growth  in  good  government,  and  its  capacity  for  a  share  in  the 
common  polity  of  Christendom.  We  have  also  tried  to  trace 
the  process  by  which  its  internal  organisation  had  been  so 
framed,  modified,  and  strengthened,  that  when  the  occasion 
came  it  was  able  to  answer  to  the  strain :  by  which,  when  the 
need  of  representative  institutions  made  it«elf  felt,  the  mere 
concentration  and  adaptation  of  existing  machinery  supplied  all 
that  was  required.  The  centuiy  that  follows  Magna  Carta  was 
an  age  of  growth,  of  luxuriant^  even  premature,  development, 
tiie  end  of  which  was  to  strengthen  and  likewise  to  define  the 
several  constituent  parts  of  the  organic  whole.  The  three  estates 
made  their  way,  through  this  time  of  training,  to  a  realisation 
of  their  distinct  identity,  and  gained  such  a  consciousness  of  their 

begin  in  1278;  Winchester  in  laSa;  Exeter  in  1457;  Hereford  in  1275; 
Worceeter  in  ia68;  Salisbniy  in  1297;  Lichfield  in  1296;  Norwich  in 
1299 ;  Carlisle  in  1292 ;  the  other  sees  have  records  beginning  early  in  the 
next  century.  The  collection  of  letters,  snch  as  those  of  Lanfranc,  Anselm 
and  Becket,  seems  to  have  been  a  literary  work  and  not  a  registration, 
although  in  many  points  it  answers  the  same  pnipote. 
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Sumniwy  of  distinct  spheres  of  work  as  enabled  them  to  act  without  entan- 
the  pdnti  of    _  ^  ,  .  -  ,.«,  .       . 

natioiua       glement  of  macnineiy  or  waste   of  power.     The  constitution 

which  reached  its  formal  and  definite  maturity  under  Edward  I 

had  io  learn  easy  and  economic  working  under  his  successors. 

In  that  lesson  it  had  also  severe  experiences  of  struggle,  defect, 

and  failure :  its  representative  men  lose  the  grace  and  simplicity 

of  the  earlier  times;   personal  and  territorial  aims  waste  the 

energies  of  the  better  and  wiser,  and  divide  into  permanent 

factions  the  ignorant  and  more  selfish.     Yet  the  continuity  of 

life,  and  the  continuity  of  national  purpose,  never  fails :  even 

the  great  struggle  of  all,  the  long  labour  that  extends  from  the 

Reformation   to  the  Revolution,  leaves  the  organisation,  the 

origin  of  which  we  have  been  tracing,  unbroken  in  its  conscious 

identity,  stronger  in  the  strength  in  which  it  has  persevered  and 

grown  mightier  through  trial.     The  further  investigation  of  this 

history  in  its  political  as  well  as  in  its  mechanical  aspect  must 

begin  from  Magna  Cafta,  as  a  new  starting-point. 


END  OF  VOL.  I. 
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